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JUDGMENT

S.H KAPADI A, CJl

1. Leave grant ed.

2. In this batch of cases the question which arises for
determ nation is: whether BSE Menbership Card can be
considered an intangible asset for the purpose of
depreci ation under Section 32(1)(ii) of the Income Tax

Act, 1961 (for short “the 1961 Act”)?

Facts in Ms Techno Shares & Stocks Ltd. [lLead natter]
3. In this case, we are concerned wth the Assessment
Years 1999-2000, 2000-2001, 2001-2002 and 2002-2003. The

assessee conpany filed its Return of incone for the



Assessnment Year 1999-2000 disclosing a loss of Rs.
10, 77,276/ -. The return was processed under Section 143(1)
on Novenber 8, 2000. The case stood reopened under Section
147 and Notice u/s 148 stood issued to the assessee on
16. 7. 2002. The assessee filed its return of inconme under
protest. The assessee filed its return of incone pursuant
to the Notice u/s 148 once again declaring |oss of Rs.
10, 77,276/ -, the sane as was in the original return of
i ncone. The main reason for reopening of assessnment under
Section 147 was the claim of depreciation by the assessee
on BSE nenbership card anmpbunting to Rs. 23,65,000/-. The
cl aim of depreciation of the assessee was based on Section
32(1)(ii) which stood inserted by Finance (No. 2) Act,
1998 w.e.f. 1.4.1999. However, the said Section deals wth
claim for depreciation of itenms acquired on or after
1.4.1998. The assessee clained before the A O that the
BSE nenbership card is a “licence” or *“business or
comrercial right of simlar nature” u/s 32(1)(ii) and is,
therefore, an intangible asset eligible for depreciation
u/s 32(1)(i1) which subm ssion was not accepted by the
A. O It was held that nenbership is only a personal
perm ssion which is non-transferable and which does not

devol ve automatically on |legal heirs and, therefore, it is
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not a privately owned asset. That, there is no ownership

of an asset and that what ultinmately can be sold is only a

Right to Nom nation. Further, according to the A Q, in
the case of BSE nenbership, there is no obsol escence, wear
and tear or dimnution in value by its use, hence, the
assessee was not entitled to claim depreciation u/s
32(1)(ii). This decision of the A O stood affirnmed by
Cl1.T. (A in the appeal filed by the assessee.

4. Aggrieved by the said decision of CT (A, the
assessee carried the matter in appeal to the Tribunal
whi ch took the view that since the assessee had acquired a
right to trade on the floor of BSE through the nenbership
card, it was not entitled to depreciation u/s 32(1)(ii) of
the 1961 Act. That, the said Card is a capital asset
through which right to trade on the floor of BSE is
acquired and since it is intangible asset the said
assessee was entitled to depreciation u/s 32(1)(ii).

5. Against the said decision, the Departnent carried
the matter in appeal to the H gh Court which cane to the
conclusion, followng certain decisions of this Court,
that the BSE nenbership card is only a personal privilege
granted to a nenber to trade in shares on the floor of the

Stock Exchange; that, such a privilege cannot be equated
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with the expression “licence” or “any other business or
comrercial rights of simlar nature” u/s 32(1)(ii); that,
there is a difference between acquiring a know how,
patent, copyright or trademark and acquiring a licence to
use such know how, pat ent , copyright, trademark or
franchise; that the expression “business or comerci al
rights of simlar nature” in Section 32(1)(ii) of the 1961
Act would take its <colour from the preceding words,
nanmel vy, know how, pat ent, copyri ght, trademark  and
franchi se which belong to a class of intellectual property
rights and applying the rule of ejusdem generis, the High
Court held that the expression “licence” as well as the
expression “business and commercial rights of simlar
nature” in Section 32(1)(ii) of the 1961 Act are referable
to I PRs such as know how, patent, copyright, trademark and
franchi se and since the BSE nenbership card does not fall
in any of the above categories, the claimfor depreciation
was not adm ssible on the BSE nenbership card acquired by
the assessee u/s 32(1)(ii). Consequently, the appeals
filed by the Departnent stood allowed, hence, these civi
appeal s.

| nport ance of BSE:

6. BSE is recognized by the Governnent of |ndia under
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Securities Contracts (Regul ation) Act, 1956. Approximtely
70000 deal s are executed on a daily basis. There are about
3500 conpanies which are listed on BSE. The market
capitalization of the BSE is Rs. 5 trillion. The main aim
and object of the BSE is to provide a nmarket place for the
purchase and sale of securities. It ains to pronote,
develop and maintain a well requlated market for dealing
in securities and to safeguard the interests of the
menbers and the investing public having dealings in the
Exchange. It helps industrial devel opnent of the country
t hrough resources nobilization. It is set up to establish

and pronote “just practices” in securities transactions.

I n Novenber, 1996, the BSE constituted a Trade Guarantee
Scheme under which all trades carried out on online
trading are guaranteed by the clearing house of BSE.
Simlarly, a depository has been set up as a joint venture
between BSE and Bank of India etc. BSE has introduced
trading also in fixed incone securities to give inpetus to
trading in debentures and corporate debt instrunents to
I ncrease trading in Governnment owned securities.

Question arising in the Present Matters:

7. |s depreciation allowable on the cost of a Stock

Exchange Menbership Card under Section 32(1)(ii)



of the I ncone Tax Act, 1961, which was enacted and

I nserted by Finance (No. 2) Act, 19987

Answer to the above Questi on:

8. To answer the above question, we need to quote
her ei nbel ow certain rel evant provisions of the 1961 Act:

2. In this Act, unless the context otherw se
requires, —

(14)“capital asset” neans property of any Kkind
hel d by an assessee, whether or not connected wth
hi s busi ness or profession, but does not include—

(i) any st ock-in-trade, consunmabl e
stores or raw materials held for t he
pur poses of his business or profession ;

(i1) personal effects, that is to say,
novabl e property (including wearing apparel and
furniture, but excluding jewellery) held for
personal use by the assessee or any nenber of
his famly dependent on him

Depr eci ati on.

32. (1) In respect of depreciation of—

(1)

(i1)know how, patents, copyrights, trade marks,
| icences, franchises or any other business or

commer ci al rights of simlar nat ur e, bei ng
I ntangi bl e assets acquired on or after the 1st day
of April, 1998, owned, wholly or partly, by the

assessee and used for the purposes of the business



or profession, the follow ng deductions shall be
al | owed—

Expl anation 3.- For the purposes of this sub-
section, the expressions “assets” and “block of
assets” shall nean-

(a) t angi bl e assets, being buil dings,
machi nery, plant or furniture;

(b) intangible assets, being know how, patents,
copyrights, trademarks, |icences, franchises
or any other business or commercial rights of
simlar nature.

9. We also quote hereinbelow rel evant Rul es of Bonbay
St ock Exchange Limted as they stood at the rel evant tine:

“Menbership a Personal Privilege

5. The nenbership shall constitute a
personal permssion from the Exchange to
exercise the rights and privileges attached
thereto subject to the Rules, Bye-laws and
Regul ati ons of the Exchange.

Ri ght of Menbership Inalienable

6. A nmenber shall not assign, nortgage,
pl edge, hypothecate or charge his right of
nmenbership or any rights or privileges
attached thereto and no such attenpted
assignnment, nortgage, pledge, hypothecation
or charge shall be effective as against the
Exchange for any purpose nor shall any right
or interest in any nenbership other than the
personal right or interest of the nenber
therein be recognized by the Exchange. The
Governing Board shall expel any nenber of
t he Exchange who acts or attenpts to act in
violation of the provisions of this Rule.



Ri ght of Nom nati on

7. Subject to the provisions of these
Rules a nenber shall have the right of

nom nation which shall be personal and non-

t r ansf er abl e.

Ri ght of Nom nati on of Deceased or Defaulter
Menber

9. On the death or default of a nenber his
right of nomnation shall cease and vest in
t he Exchange.

Forfeited or Lapsed R ght of Menbership

10. When a right of nenbership is forfeited
to or vest in the Exchange under any Rule,
Bye-l aw or Regul ation of the Exchange for the
time being in force it shall belong absolutely
to the Exchange free of all rights, clains or
I nterest of such nenber or any person clai mng
t hrough such nenber and the Governing Board
shall be entitled to deal wth or dispose of
such right of nenbership as it may think fit.

Nom nati on by Menber

11(a) A menber of not less than three
years’ standing who desires to resign nmay
nom nate a person eligible under these Rules,
for adm ssion to nenbership of the Exchange as
a candidate for adm ssion in his place:

Provided that a nenber of |ess than three
years’ standing who desires to resign may with

the sanction of the Governing Board nom nate

his own son eligible under these Rules for

10



adm ssion to nenbership of the Exchange as a
candi date for adm ssion in his place;

Provi ded further that the Governing Board nay,
at its absolute discretion and in exceptional
cases and for cogent reasons to be recorded in
witing, permt by a special resolution, a
menber of |ess than three years’ standing, who

desires to resign, to nomnate a person as a
candidate for admi ssion in his place, subject
to such terns and conditions as the Governing
Board may in its absolute discretion think fit
to i npose.

Nom nation in Case of Deceased Menber

(b) The l|legal representatives of a deceased
menber or his heirs or the persons

nmentioned in Appendix C to these Rules
may with the sanction of the Governing
Board nom nate any person eligible under
these Rules for adm ssion to nenbership
of the Exchange as a candidate for
adm ssion in the place of the deceased
menber. In considering such nom nation
the CGoverning Board shall be guided so
far as practicable by the instructions
set out in Appendix Cto these Rul es.

Noni nation in case of Defaulter

(c) The forfeited right of nenbership of a

defaulter shall be restored to himif he
be re-admtted as a menber within siX
months from the date of default but if
an application by a defaulter for re-
adm ssion be rejected by the Governing
Board or if no such application be nade
wthin six nonths of the declaration of

11



default the Governing Board nmy at any
time exercise the right of nomnation in
respect of such nenbership.

Dues and d ai ns

15. The Governing Board shall not approve a

nom nation unless the nom nating nenber or in

the case of a deceased nenber his |egal

representatives or heirs or the persons
mentioned in Appendix C to these Rules or any

ot her person on his behalf shall have paid and
satisfied in full.

Dues of the Exchange

(1) Such subscriptions, debts, fines, fees,
charges and other nonies as shall have
been determ ned by the Governing Board to
be due to the Exchange or the d earing
House by the nomnating or deceased
menber; and

Liabilities relating to Contracts

(1) Such debt s, liabilities,
obligations and clains arising out of any
contracts made by such nenber subject to
the Rules, Bye-laws and Regulations of
the Exchange as shall have been admtted
by the Governing Board; and

(ii1) all amunts due or payable by the
nom nating or deceased nenber to the
Trade Cuar ant ee Fund.

Al l ocation in Order of Priority

12



16.

(1) When as provided in these Rules the
Governing Board has exercised the right

of nomnation in respect of a nenbership

vesting in the Exchange the consideration
received therefor shall be applied to the
followng purposes and in the follow ng
order of priority, nanely-

Dues of Exchange and C eari ng House

(1) first - the paynent of such
subscri pti ons, debt s, fines, f ees,
charges and other nonies as shall have

been determ ned by the Governing Board to
be due to the Exchange, to the Cearing
House or to the Trade Cuarantee Fund by
the forner menber whose right of
menber ship vests in the Exchange.

Liabilities relating to Contracts

(i) second-the paynent of such
debt s, liabilities, obl i gati ons and
clainms arising out of any contracts made
by such fornmer nenber subject to the
Rul es, Bye-laws and Regulations of the
Exchange as shall have been admtted by
t he Governi ng Board:

Provi ded t hat i f t he anount
avail able be insufficient to pay and
satisfy all such debts, liabilities,

obligations and clains in full they shall
be paid and satisfied pro rata, and

Sur pl us

(iti) third - the paynent of the
surplus, if any, to the funds of the
Exchange: provided that the exchange in
gener al neeting my at its absolute

13



10.

We al so quote hereinbel ow Bye-1aw 400 of

di scretion direct that such surplus be
di sposed of or applied in such other
manner as it may deemfit.

(2) The provisions of clause (1) of this
Rul e shall not apply in cases where the
Governing Board has exercised the right
of nomnation in respect of a menbership
which has vested in the Exchange upon a
menber having been declared a defaulter
on or subsequent to such date as the
Governing Board nmay specify in this
behal f.

Application of Consideration

16A When the Governing Board has exercised

the right of nomnation in respect of a
nenbership which has vested in the

Exchange upon a nenber having Dbeen
declared a defaulter on or subsequent to
the date to be specified by the Governing
Board as referred to in clause (2) of
Rule 16, the consideration received
therefor shall be paid by the Governing
Board to the Defaulters’ Conmittee to be
applied for the purposes and in the order
of priority specified in the Bye-laws and
the Regul ati ons of the Exchange.

reads as under:

“Application of Defaulters’ Assets and O her
Anount s

400. Subject to the provisions of Bye-law 398,
the Defaulters’ Commttee shall realise and
apply all the noney, rights and assets of the
defaul ter which have vested in or which have
been received by the Defaulters Commttee
(other than the amount paid by the Governing
Board to the Defaulters’ Conmttee pursuant to

14

BSE, which



Rule 16A in respect of +the consideration
recei ved by the Governing Board for exercising
the right of nomnation in respect of the
defaulter’s erstwhile right of nenbership) and
all other assets and noney of the defaulter in
t he Exchange or the market including the noney
and securities receivable by him from any
ot her nenber, noney and securities of the
defaulter lying wth the Cearing House or the
Exchange, credit bal ances |lying in the
Cl earing House, security deposits, any bank
guarantees  furnished on behal f of t he
defaulter, fixed deposit receipts discharged
or assigned to or in favour of the Exchange,
Base / Additional Capital deposited with the
Exchange by the defaulter, any security
created or agreed to be created by the
defaulter or any other person in favour of the
Exchange or the Defaulters’ Committee for the
obligations of the defaulter to the foll ow ng
purposes and in the followng order of
priority , viz.:-

(i) First - to nmake any paynents required to
be nade under Bye-|law 391 and 394;
(i) Second - t he paynent of such

subscri ptions, debts, fines, fees, charges and
ot her noney as shall have been determ ned by
the Defaulters’ Committee to be due to the
Securities and Exchange Board of India, to the
Exchange or to the Cearing House by the
defaul ter;

(iii1) Third - the rectification or replacenent
of or conpensation for any bad deliveries nade
by or on behalf of the defaulter to any other
menber in the settlenent in which the
defaul ter has been declared a defaulter or in
any prior or subsequent settlenent (unless the
Governing Board has otherwise determned in
respect of such settlenent or settlenents
under Bye-law 394) provided the conditions of
Bye-law 153 and all other applicable Rules,
Bye- Laws and Regul ati ons and instruc- tions of
the Governing Board are conplied wth;

(iv) Fourth - the balance, if any, shall be
paid into the Fund to the extent of the noney

15



paid out of the Fund (other than paynents nade
out of Menbers’ refundable contributions) and
not recovered by the Fund and the interest
payable by the defaulter to the Fund in
respect thereof;

(v) Fifth - the balance, if any, shall be paid
into the Fund to the extent of the noney paid
out of the Fund out of the refundable
contributions of nenbers (other than the
refundabl e contribution of the defaulter) and
not recovered by the Fund and the interest
payable by the defaulter to the Fund in
respect thereof;

(vi) Sixth - subject to the Rules, Bye-Laws
and Regul ation of the Exchange, including in
particul ar Bye-Law 343, the bal ance, if any,
shall be applied by the Defaulters’ Conmttee
for the paynent of such unpaid outstandings,
debts, liabilities, obligations and clains to
or of nenbers of the Exchange arising out of
any contracts nmade by the defaulter with such
nmenbers subject to the Rules, Bye-laws and
Regul ati ons of the Exchange as shall have been
admtted by t he Defaul ters’ Commi t t ee;
provided that if the anount available be
insufficient to pay and satisfy all such
debts, liabilities, obligations and clains in
full they shall be paid and satisfied pro
rat a;

(vii) Seventh - subject to the Rules, Bye-Laws
and Regulation of the Exchange, including in
particular Bye-Law 343, the balance, if any,
shall be applied by the Defaulters’ Commttee
for the paynent of such unpaid debts,
liabilities, obligations and clains to or of
the defaulter’s constituents arising out of any
contracts nmade by such defaulter subject to the
Rul es, Bye-laws and Regul ati ons of the Exchange
as shall have been admtted by the Governing
Board; provided that if the amount avail abl e be
insufficient to pay and satisfy all such debts,
liabilities, obligations and clains in full
they shall be paid and satisfied pro rata;
(viii) Eighth - the balance, if any, shall be
paid into the Exchange' s Custoners’ Protection

16
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Fund to the extent of any and all anpunts paid
out of the Custonmers’ Protection Fund towards
the obligations or liabilities of t he
defaulter and interest thereon at the rate of
2.5% per nmonth (or such other rate as the
Governing Board may specify) from the date of
paynment out of the Custoners’ Protection Fund
to the date of repaynent to the Fund; and

(ix) Ninth - the surplus, if any, shall be
paid to the defaulter.

Clarification: Itis clarified that this Bye-law 400 does not
apply to the amount paid by the Governing Board

to the Defaulters’ Commttee pursuant to Rule
16A in respect of the consideration received
by the Governing Board for exercising the
right  of nom nation in respect of the
defaulter’s erstwhile right of nenbership as
the sane does not belong to the defaulter and
the defaulter has no claim right, title or
Interest therein.”

11. At the outset we wish to clarify that our present
judgnment is confined to the Rules and Bye-laws of BSE, as
they stood during the rel evant assessnent years.

12. Section 32 of the 1961 Act provides for a deduction
of allowance being made in respect of depreciation of
bui | di ng, machinery, plant or furniture, being a tangible
asset . Vide Finance (No.2) Act, 1998, the Parlianent
thought it fit to extend the benefit of depreciation also
to intangible assets enunerated in Section 32(1)(ii) 1in
respect of know how, patents, copyrights, trade nmarks,
| icences, franchises or any other business or conmerci al

rights of simlar nature, being intangible assets acquired
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on or after 1st April, 1998. In the lead matter, the
assessee bought the nenbership card of BSE for Rs. 95
| akhs. In the case of Ms. HDFC Securities Ltd. v. The
Comm ssioner of Incone Tax-4 (Cvil Appeal arising out of
SLP (C) Nos. 5656-5657 of 2010), the assessee bought the
nmenbership card of BSE for Rs. 2.80 crores.

13. Appel l ant before us clains that the nenbership card
enables him to trade on the floor of BSE and,
consequently, it is a business or comercial right in the
nature of a |icence under Section 32(1)(ii). On the other
hand, it is the case of the Departnent that nmenbership is
a personal privilege; that it is not an asset; that it is
not owned by the assessee, therefore, the claim of the
assessee for depreciation was not adm ssible under Section
32(1)(ii).

14. To decide the above controversy, we need to exam ne
the Rul es of BSE.

15. Rule 5, quoted above, states that nenbership shall
constitute a personal permssion from the Exchange to
exercise the rights and privileges attached thereto. Rule
6 inter alia states that nenbership shall not be
al i enabl e. Rule 7 confers right of nomnation on the

menber of the Exchange. However, that Rule clarifies that
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al though a nenber has a right of nomnation, such right
shal | be personal and non-transferable. Rule 9 inter alia
states that on the dem se or default of a nenber the said
right of nom nation shall cease and vest in the Exchange.
Rule 10 refers to forfeited or |apsed right of nenbership.
It inter alia states that when a right of nenbership is
forfeited to or when such right vests in the Exchange
under any Rule or Bye-law, it shall belong absolutely to
the Exchange free of all rights, clains or interests of
such nenber or any person claimng through such nenber and
the Governing Board alone shall be entitled to deal wth
or dispose of such right of nenbership as it may think
fit. Rule 15 inter alia states that the Governing Board
shall not approve a nomnation unless the nom nating
nmenber or in the case of a deceased nenber his |[egal

representatives satisfy in full all dues of the Exchange;

all liabilities relating to contracts and all anounts due
and payable to the Trade Guarantee Fund. Rule 16 deals
with allocation in the Oder of Priority. It inter alia

states that when the Board has exercised the right of
nomnation in respect of a nenbership vesting in the
Exchange the consideration received thereof shall be

applied to the specified purposes.
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16. On reading Rules 5 to 10 it becones clear that the
right of nomnation is conferred on the nenber of the
Exchange; that, the said right shall cease and vest in the
Exchange when his nenbership gets forfeited to the
Exchange; that on such forfeiture the right of nenbership
gets vested in the Exchange and on such vesting the
Exchange has the right to deal with it as it my think
fit. That, on forfeiture even the right of nom nation
vests in the Exchange. Thus, a non-defaul ting continuing
menber owns the right of nomnation with respect to the
menbership of the Exchange till his right of menbership is
forfeited to the Exchange.

17. The question which we are required to examne is -
whether the right of nomnation in the non-defaulting
conti nui ng nmenber cones within the expression “business or
commercial right of simlar nature”™ in Section 32(1)(ii)
of the 1961 Act?

18. On the analysis of the Rules of BSE, it is clear
that the right of menbership (including right of
nom nation) gets vested in the Exchange on the dem se/
default commtted by the nenber; that, on such forfeiture
and vesting in the Exchange the sane gets disposed of by

inviting offers and the consideration received thereof is
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used to liquidate the dues owed by the forner/ defaulting
menber to the Exchange, Cearing House, etc. [see Rule 16
and Bye-law 400]. It is this right of nenbership which
allows the non-defaulting nmenber to participate in the
trading session on the floor of the Exchange. Thus, the
said nenbership right is a “business or commercial right”
conferred by the Rules of BSE on the non-defaulting
conti nui ng nenber.

19. The next question is - whether the nenbership right
could be said to be owned by the assessee and used for the
business purpose in terns of Section 32(1)(ii). Qur
answer is in the affirmative for the reason that the Rules
and the Bye-laws analysed herei nabove indicate that the
right of nenbership (including the right of nom nation)
vests in the Exchange only when a nenber commts default.
O herwi se, he continues to participate in the trading
session on the floor of the Exchange; that he continues to
deal with other nenbers of the Exchange and even has the
right to nomnate subject to conpliance of the Rules.
Moreover, by virtue of Explanation 3 to Section 32(1)(ii)
the commercial or business right which is simlar to a
“l'icence” or “franchise” is declared to be an intangible

asset. Moreover, under Rule 5 nenbership is a personal
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perm ssion from the Exchange which is nothing but a
“licence” which enables the nenber to exercise rights and
privileges attached thereto. It is this licence which
enables the nenber to trade on the floor of the Exchange
and to participate in the trading session on the floor of
the Exchange. It is this |Iicence which enables the nenber
to access the market. Therefore, the right of nenbership,
which includes right of nomnation, is a “licence” or
“akin to a licence” which is one of the itenms which falls
in Section 32(1)(ii) of the 1961 Act. The right to
participate in the market has an econom c and noney val ue.
It is an expense incurred by the assessee which satisfies
the test of being a “licence” or “any other business or
comrercial right of simlar nature” in terns of Section
32(1)(ii).
20. Since heavy reliance is placed by the Departnent on
the judgnents of this Court in the followng cases, we
need to discuss those judgnents and clarify the position
in | aw

(i) Vinay Bubna v. Stock Exchange, Munbai [(1999) 6

SCC 215]
(i11) Stock Exchange, Ahnedabad V. Assi st ant

Comm ssi oner of Incone-Tax [(2001) 248 | TR 209]
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21. In the case of Vinay Bubna (supra), one Yogesh Mehta
who was a nenber of BSE was declared a defaulter by the
Exchange. An anount of Rs. 21.81 crores was due and
payabl e by the defaulter to Vinay Bubna who had noved the
Bonmbay H gh Court by way of an arbitration petition
agai nst Yogesh Mehta  (defaulter). In the said
proceedi ngs, an application was filed for appointing a
court receiver. The H gh Court did not grant to Vinay
Bubna any relief in respect of the nenbership card of the
defaulter — nenber. In the said proceedings, Rule 16 was
chall enged on the ground that nenbership of BSE was an
asset of the share-broker and on its sale from the
proceedi ngs thereof paynent should be made to creditors
| i ke Vinay Bubna and proceeds should not be allowed to be
distributed by BSE in the manner indicated by Rule 16. On
behal f of the Stock Exchange, it was submitted that after
respondent No. 3, Yogesh Mehta stood declared to be a
defaulter he ceased to be the nenber of the Stock Exchange
whereupon his rights of nenbership vested in the Exchange
free of all rights, clainse and interests and, therefore,
the Exchange was at |liberty to invite applications from
other persons and to admt anyone who offers to pay the

hi ghest anount . It was argued that the said proceeds so
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received did not belong to the ex-nmenber and the order of
priority contained in Rule 16 was just and fair and was
not illegal, wong or arbitrary. The contention of the
St ock Exchange was accepted by this Court observing that
when the defaulting nenber is expelled from the Exchange
no interest in his nmenbership card remains in hinself and

none can pass to his assignee. It was held that once the

nenbership ceases to be an asset of the share-broker the

guestion of Rule 16 being contrary to the insolvency |aw

does not arise. In our view, the judgnent in Vinay

Bubna’'s case supports our reasoning in this case. The
judgnment in Vinay Bubna's case clearly indicates that it
was a case dealing with the rights of a defaulting non-
conti nui ng nenber. The judgnent in Vinay Bubna s case
clearly indicates that nenbership card is an asset of a
non-defaul ting continuing nenber. However, the nenbership
card ceases to be an asset only when the nenber commts a
default in which event the card vests in the Exchange free

fromall encunbrances and once it so vests in the Exchange

then the Exchange is free to allocate the consideration in
the order of priority indicated by Rule 16.
22. In the case of Stock Exchange, Ahnedabad (supra),

the question which arose for determ nation was whether
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after the dem se of a stock-broker could he be declared a
defaulter by the Exchange? 1In that case the facts were as
fol | ows. Ahnedabad Stock Exchange (ASE) admitted Rajesh
Shah as its nenber on 19t" February, 1988. He died on 7th
February, 1994. On  February 12, 1994, his | egal
representatives wote to the Stock Exchange that they were
unable to neet the liabilities of the deceased.
Thereafter, the Governing Board of ASE passed a resol ution
on 12th February, 1994 declaring Rajesh Shah, the deceased
nmenber, as a “deened defaulter”. By the said resolution

the Board resolved that the nenbership rights of the
deceased nenber who was declared to be a deened defaulter
should vest in the Stock Exchange and the said nenbership
rights be disposed of by inviting offers within a m nimum
floor price of Rs. 25 |akhs. It is the said declaration
dated 12t" February, 1994 by which Rajesh Shah was decl ared
to be a deened defaulter canme to be chall enged. Anot her
Interesting fact which needs to be nentioned was that on
15th  February, 1994 a provisional attachnment order was
passed under Section 281B of the 1961 Act in respect of
the nenbership card in the nanme of Rajesh Shah. On 16th
February, 1994, the Stock Exchange issued advertisenment

inviting clains from nenber creditors to lodge their



26

clainms within 30 days. They invited offers for purchase
of menbership also within the mninum floor price of Rs.
25 | akhs. On 5th Decenber, 1994, ASE passed a resol ution
di sposing of the nenbership right of the deceased in
favour of UTI Security Ltd. for Rs. 27 |akhs. However, a
garnishee notice was 1issued by the Departnent under
Section 226(3) of the 1961 Act in the sum of Rs. 12.25
| akhs. That notice was addressed to the Executive
Director of the Stock Exchange by the Departnent. Under
the said circunstances, ASE filed a wit petition in the
H gh  Court challenging the orders of provi si onal
attachnment as well as the garnishee notice. The question
for determnation which arose in the said judgnent was as
to the nature of the rights of the deceased or his |egal
representatives in the nenbership card. It was held by
this Court, after examning the Rules and the Bye-I|aws,
that the right of nomnation which earlier vested in
Raj esh Shah stood vested in the Exchange under the Rules
when he commtted default. On default, that right vested
in the Stock Exchange absolutely and, therefore, the
consideration received by the Stock Exchange of Rs. 27
| akhs from UTlI Security Ltd. could not be attached by the

| ncone Tax Departnent because on vesting, such right of
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nom nation bel onged to the Exchange absol utely.

23. For the afore-stated reasons, we are of the view
that both the afore-stated judgnents support the reasoning
gi ven by us herei nabove.

24. Before concluding, we wsh to clarify that our
present judgnent is strictly confined to the right of
nmenbership conferred wupon the nenber under the BSE
menbership card during the rel evant assessnment years. We
hold that the said right of nenbership is a “business or
comrercial right” which gives a non-defaulting continuing
menber a right to access the Exchange and to participate
therein and in that sense it is a licence or akin to
licence in ternms of Section 32(1)(ii) of the 1961 Act.
That, such a right vests in the Exchange only on defaul t/
demse in terns of the Rules and Bye-laws of BSE, as they
stood at the relevant tine. Qur judgnent should not be
understood to nean that every business or comrercial right
woul d constitute a “licence” or a “franchise” in ternms of
Section 32(1)(ii) of the 1961 Act.

Concl usi on

25. W answer the question at page 6 in the affirnmative
by holding that on the facts and circunstances of these

cases the Tribunal was right in holding that depreciation
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was allowable on the cost of the nenbership card under
Section 32(1)(ii) of the 1961 Act. Accordingly, the
I mpugned judgnent(s) of the Bonbay Hi gh Court is set aside
and the appeal (s) filed by the nom nated non-defaulting
continuing nenber stands allowed wth no order as to

costs.

(K. S. Radhakri shnan)
New Del hi ;
Sept enber 09, 2010



