http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

CASE NO. :
Appeal (crl.) 560 of 2008

PETI TI ONER:
Sur esh Kunar

RESPONDENT:
The State of H machal Pradesh

DATE OF JUDGVENT: 27/03/2008

BENCH:
Dr. ARIJIT PASAYAT & P. SATHASI VAM

JUDGVENT:
JUDGMENT
REPORTABLE

CRI M NAL '‘APPEAL (CRL.) NO 560 OF 2008
(Arising out of SLP (Crl.) No.6114 of 2006)

Dr. ARIJIT PASAYAT, J.
1. Leave granted.

2. Chal l enge in this appeal is to the order passed by a
Di vi si on Bench of the H nachal Pradesh Hi gh Court uphol ding
the conviction of the appellant for offence punishabl e under
Section 302 of the Indian Penal Code, 1860 (in short 'I1PC).
Learned Additional Sessions, Judge-l, Kangra had convicted
the appellant and sentenced to undergo inprisonnent for life
and a fine of Rs.5,000/- with default stipulation.

3. Background facts which led to the trial of the accused are
essentially as foll ows:

Brij Lal (PW1) is a resident of (village Nadd, Tehsil

Baroh, District Kangra. Sarwan Kumar (PW3) al so belongs to
the sane village. On 27.02.2001 narriage of Sanjay Kunar

son of PW3 was sol emized. At about 6.30 p.m baraat of
Sanjay Kumar started on foot fromvillage Nadd to Danoa. PW
1 and his son Sanjeev Kumar (hereinafter referred to as
"deceased’) also participated in the said marriage party. At
about 7.30 p.m the narriage party reached at a pl ace known
as "Thanda Panni". One nore narriage party fromuvill age
Lahar al so reached at "Thanda Pani". Most of the boys
participating in both the marriage parties were singing and
danci ng. There was some protest giving rise to exchange of
abuses and altercation between the accused and Sanj eev

Kurmar on a trivial issue. The accused took out knife for the
pocket of his trouser and struck a blow on the stonmach of
Sanj eev Kumar. As a result of blood injury he fell down on the
ground and becane unconsci ous. The accused then fled from
the spot. PW1 called his wife fromthe village. They both
arranged a private jeep to take injured Sanjeev Kumar to-a
hospital at Kangra, but Sanjeev Kunar died on the way at
Rasooh Chowk. PW1 informed PW2 Snt. Usha Quleria,

Ex- Member of Zila Parishad about the incident, PW2 in

turn, inforned the S.I/S.H O Police Station Kangra from

her PCO about death of Sanjeev Kumar due to injuries

caused with knife. PW11 S.I. Surbux Singh, Station House
Oficer, Police Station, Kangra recorded the tel ephonic
information of PW2 in daily diary Ext. PW9/A He alongwth
A.S. I. Dulo Ram Head Constabl e Kaur Chand, Constable

Sand Kumar and Subash Chand i mmedi ately proceeded to
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the spot. PW11 recorded the statenent (Ext.PA) of PW1,
conpl ai nant under Section 154 of the Code of Crimna
Procedure, 1973 (in short Cr.P.C. ) which was sent to Police
Station for registration of the First Information Report. PW
12 Inspector Surinder Singh recorded First Information
Report (Ext.PW1/K) inquest report (Ext. PW11l/B) was
prepared by PW11 on the spot. The dead body of deceased
Sanj eev Kumar was sent to Civil Hospital at Kangra for
postmortem PW11 visited the place of occurrence on the
same day. On the foll owi ng day he prepared spot nap
(Ext.P-11/C) and recorded the statenment of the w tnesses.
He went to village Khart, where the nenbers of the "Barat”
were staying. He nmde search for the accused who at about
11 a.m was found sl eeping in the house of one Amar Nat h.
The accused was interrogated and arrested by PW11. On
personal search of the accused "Dagger" (Ext.P-1) conceal ed
by hi m underneath the shit and tucked in the waist was
recovered. Recovery neno (Ext.P- 11/P) of the ‘Dagger’ was
prepared i'n the presence of PW6 Ramesh Kumar and Amar
Nat h (not' exanmi ned). ‘Dagger’ Ext.P/1 was sealed in a parce
with seal -inpression, which after use was handed over to PW
6. Sketch map Ext. P.11/G of ‘Dagger’ was al so prepared on
28.02. 2001 ‘ Dagger’ alongwith specimen of seal inpression
was deposited with PW10 Head Constable Des Raj in the
Police Station. PW13 Dr. D.P. Swam conducted postnortem
exam nati on on the body of Sanjeev Kumar on 28.02.2001 at
11.30 a.m in Dr. Rajinder Parshad CGovt. Medical College and
Hospi tal Dharanshala. Dr. Swam found the follow ng injuries
on the body of the deceased:
EXTERNAL APPEARANCE

.\ 005\ 005\ 005\ 005
Stab marks al so seen on the two vests (one T shirt)
dept 1 inch x = inch Spindle shaped withclotted
bl ood on these who cl ot hes, Pant, Paj ama, and
Kachha bl ood tickled down fromthis wund of right
| ower chest to pubic (genitals) region, radish, bright.

ANTI MORTEM WOUNDS: -

1. "Stab wound, on right lower, front chest at 7th rib
| inch away from sternum/above down ward tailing
down, sharp margins spindl e shaped”

" ABDOVEN : -

Colum of liver... 1 inch x 1/2 inch x 3 inch in
l ength x breadth and depth. Stab wound spindl e
shaped continuation frominjury as reflected in
ext ernal appearance on upper md surface pal e,
clotted 100-cc blood in the area. Di aphragm al so
cut adjoining to this area.”

In the opinion of the Doctor, Sanjeev Kunmar died of
bl ood | oss Shock due to antinmorteminjury to liver by stab
injury, injury caused to the deceased was sufficient in the
ordi nary course of nature of causing death imredi ately.
Postnmortem report Ex. PW 13/B was handed over to PW11.
PW 11 on receipt of the Chenical Exam ner’'s reports
(Ext. PW11/1) and (Ext. PW 11/J) and on conpletion of the
i nvestigation, handed over the case file to PW12 who prepared
the challan and the accused was sent up for trial. He pleaded
not guilty to the charge and clainmed to be tried.

4, 13 witnesses were exanined in support of the
prosecution version. Accused pleaded innocence. The Tria
Court found PW 3 and 4 to be reliable and accordingly
convi cted appel l ant for of fence under Section 302 |IPC as
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af oresaid. The conviction was chall enged in appeal. Apart
fromthe question of credibility of the prosecution version, it
was pl eaded that of fence puni shabl e under Section 302 IPCis
not made out. The Hi gh Court did not accept that plea and as
not ed above di sm ssed the appeal

5. The plea taken before the High Court was reiterated by
the appellant in this appeal

6. There is no appearance on behalf of the State in spite of
the service of notice.

7. The evidence of PW 3 & 4 does not suffer from any
infirmty. It is cogent, credible and reliable.

8. The residuary plea relates to the applicability of
Exception 4 of Section 300 1PC, as it is contended that the
i nci dent took place in course of a sudden quarrel

9. For bringing in its operation it has to be established that
the act was committed wthout preneditation, in a sudden

fight in the heat of passion upon a sudden quarrel wthout the

of f ender havi ng taken undue advantage and not havi ng acted

in a cruel or unusual “manner

10. The Fourth Exception of Section 300 |IPC covers acts

done in a sudden fight. The said exception deals with a case

of prosecution not covered by the first exception, after which
its place woul d have been nore appropriate. The exception is

f ounded upon the sane principle, for in both there is absence

of preneditation. But, while in the case of Exception 1 there is
total deprivation of self-control, in case of Exception 4, there is
only that heat of passion which clouds nen’'s sober reason and
urges themto deeds which they woul d not otherw se do.

There is provocation in Exception 4 as in Exception 1; but the
injury done is not the direct consequence of that provocation

In fact Exception 4 deals with cases in which notw thstandi ng
that a bl ow may have been struck, (or sone provocation given
inthe origin of the dispute or in whatever way the quarrel nay
have originated, yet the subsequent conduct of both parties

puts themin respect of guilt upon equal footing. A ' sudden
fight’ inplies mutual provocation and bl ows on each side. ~The
hom cide committed is then clearly not traceable to unilateral
provocation, nor in such cases could the whol e bl ame be

pl aced on one side. For if it were so, the Exception nore
appropriately applicable woul d be Exception 1. There is no
previous deliberation or deternination to fight. A fight
suddenly takes place, for which both parties are nmore or |ess

to be blaned. It nay be that one of themstarts it, but if the
ot her had not aggravated it by his own conduct it would not

have taken the serious turn it did. There is then mutua
provocation and aggravation, and it is difficult to apportion the
share of blame which attaches to each fighter. The help of
Exception 4 can be invoked if death is caused (a) w thout

premedi tation, (b) in a sudden fight; (c) without the offender’s
havi ng taken undue advantage or acted in a cruel or unusua
manner; and (d) the fight nust have been with the person

killed. To bring a case within Exception 4 all the ingredients
mentioned in it must be found. It is to be noted that the ’'fight’
occurring in Exception 4 to Section 300 IPCis not defined in
the IPC. It takes two to make a fight. Heat of passion requires
that there nust be no tine for the passions to cool down and

in this case, the parties have worked thenselves into a fury on
account of the verbal altercation in the beginning. A fight is a
conbat between two and nore persons whether with or

wi t hout weapons. It is not possible to enunciate any genera
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rule as to what shall be deened to be a sudden quarrel. It is a
guestion of fact and whether a quarrel is sudden or not nust
necessarily depend upon the proved facts of each case. For

the application of Exception 4, it is not sufficient to show that
there was a sudden quarrel and there was no preneditation. It
must further be shown that the offender has not taken undue
advantage or acted in cruel or unusual manner. The

expression 'undue advantage’ as used in the provision neans
"unfair advantage’.

11. VWere the of fender takes undue advantage or has acted
in a cruel or unusual manner, the benefit of Exception 4
cannot be given to him If the weapon used or the nanner of
attack by the assailant is out of all proportion, that
circunst ance nust be taken into consideration to decide

whet her undue advant age has been taken. In Kikar Singh v.
State of Rajasthan (AIR 1993 SC 2426) it was held that if the
accused used deadly weapons against the unarmed man and
struck a blowon the head it nust be held that giving the

bl ows with the knowl edge that they were likely to cause deat h,
he had taken undue advant age.

12. VWen the facts are considered in the |ight of the
prosecution evidence, the inevitable conclusion is that
appropriate conviction will be under Section 304 Part | |PC

Custodi al sentence of 10 years woul d neet the ends of Justice.

13 The appeal is allowed to the aforesaid extent.




