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The Judgnent of the Court was delivered by

PHUKAN, J. This appeal by special |eave is against the judgment of the
Guj arat High Court holding that the appellant is liable to pay octroi duty
under Section 99 of Qujarat Municipal Act, 1963 (for short the Act.).

The appellant, a textile manufacturing conpany, brought cloth pieces of 100
nmeters length withinthe octroi limts of Nadiad town. To neet the

requi rement of relevant excise rules and al so demands in the market, cloth
pi eces were cut into smaller pieces pf different sizes and thereafter sent
outside the octroi limts of the said town:

On the above facts, the High Court held that in the process of cutting, the
cloth pieces are used as well as consuned, therefore,the cloth pieces
brought into the octroi linmts for this purpose, would attract octroi duty.

The Act is relatable to entry 52 of List - Il (State List) of the 7th
Schedul e to the Constitution and the said entry runs as follows :

"taxes on the entry of goods into a |local area for consunption, use or sale
t herein"

Cl ause (16) of Section 2 of the Act defines octroi and it is stated as
follows :

“"Cctroi’ neans a tax on the entry of goods into the lints of a nunicipal
borough for consunption, use or sale therein;"

Clause (iv) of sub-section (1) of Section 99 of the Act is quoted bel ow
"99. Taxes which nmay be inposed. - (1) Subject to any general or specia
orders which the State Government may nake in this behalf and to the

provi sions of sections 101 and 102, a municipality may inpose for the
purposes of this Act any of the follow ng taxes, nanely:-

(iv) an octroi on aninmals or goods or bom brought within the octro
l[imts for consunption, use or sale therein;"

In view of the above |egal provisions, octroi duty can be |evied when goods
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are brought into the octroi area for consunption, use or sale - nere
physical entry of the goods into the octroi area would not attract the |evy
of octroi.

The only question that falls for consideration in this appeal is whether
cloth pieces of 100 neters |length brought into octroi area and cutting into
smal l er pieces within that area and then exported would be liable to | evy
of octroi.

In Ms. Anwarkhan Mahboob Co. v. The State of Bonmbay & Ors., [1961] 1 SCR
709, this Court considered the termconsunption with reference to

expl anation to sub-clause (a) of clause (1) to Article 286 of the Constitu-
tion, which was onmtted by the Constitution (6th Anendnent Act), 1956. The
sai d explanation is extracted bel ow : -

"Expl anati on. For the purposes of sub-clause (a), a sale or purchase shal
be deemed to have taken place in the State in which the goods have actual ly
been delivered as a direct result of such sale or purchase for the purpose
of consunption in that State, notwi thstanding the fact that under the
general l'awrelating to sal e of goods the property in the goods has by
reason of such sale or purchase passed in another State."

The facts of that case were that tobacco was purchased and in the State of
Bonbay the stem and dust fromtobacco were rempved. It was contended that
renovi ng of stem and dust fromtobacco di'd not amount to consunption of
tobacco. This Court held that when tobacco was delivered in the State of
Bonbay for the purpose of changing it into commercially different articles,
nanely bidi patti, the delivery was for the purpose of consunption, as
conversion of a commdity into adifferent comercial commodity by
subjecting it to some processingis consunption within the nmeani ng of

expl anation of Article 286. This Court gave the exanple of the process
through which cotton is put before ultimtely the final product of wearing
apparel is consuned. The Court observed : -

"But before cotton has become a wearing apparel, it passes, through the
hands of different producers, each of whom adds some utility to the
commodity received by him There i's first the act of ginning; ginned cotton
is spun into yarn by the spinner; the spun yamis woven into cloth by the
weaver; the woven cloth is nmade into wearing apparel by the tailor."

At each of these stages distinct utilities are produced and what is
produced is at the next stage consunmed and, therefore, it is usual, and
correct to speak of raw cotton being consuned.

The Court also referred to an earlier decision in State of Travancore-
Cochin v. Shanmugha Vil as Cashew Nut Factory, [1954] SCR 53 and quoted the
foll owi ng observation of Das, J.:-

"The raw cashew nuts, after they reach the respondents, are put through a
process and new articles of commerce, nanely cashewnut oil and edible
cashew nut kernels, are obtained. It follows, therefore, that the raw
cashew nut is consuned by the respondents.............. "

The above observation was al so made whil e considering the explana-tion to
Article 286 (1) (a) of the Constitution

This Court in Khatiawar Industries Ltd. v. Jaffrabad Minicipality, [1979] 4
SCC 56 considered the question whether the salt nmanufactured by the
appel | ant outside the octroi limts and brought within those limts for the
pur pose of being crushed into powder in the appellant’s factory situated
within those limts and then exported was |iable to octroi. Applying test
laid down by this Court in Ms. Anwarkhan Mahboob Co. (Supra) and State of
Travancore-Cochin (Supra) it was held that when uncrushed salt was crushed
in the factory and a comrercially different article was produced.the
uncrushed salt nust be held to have been consumned.
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Situated thus, we hold that nere physical entry of goods into the octro
l[imts would not attract levy of octroi unless goods are brought in for use
or consunption or sale. Use and consunption would involve conversion of the
commodity into a different commercial comodity by subjecting it to sone
processi ng.

In this appeal, cloth pieces of 100 neters | ength were brought within the
octroi limts and those cloth pieces were cut into smaller pieces of
different sizes. By doing so, no different commercial comodity is shown to
have been produced, so it cannot be said that there was use or consunp-tion

of the cloth within the octroi limts. Therefore, we hold that no octroi is
| eviabl e on the cloth pieces of 100 neters |length brought by the appell ant
within the octroi |imts of Nadiad town.

In Ms. Anwarkhan Mahboob Co. (Supra) while giving the above illustration
of use of cotton, this court noted that after each stage sonme utility to
the commodity was put -in. Relying on the said observation, the H gh Court
took the viewthat when the cloth pieces of 100 nmeters |length were cut to
snmal | er pieces, sone utility was added as cutting was done to neet the
requi rement of excise rules and demands of consuners. W hold that the High
Court erred in conming to the above conclusion inasnuch as it ignored the
fact that due to above cutting of the cloth, no different conmercia
commodi ty was shown to have been produced.

W nay refer to decision in HW Limted and Anr. v. Admnistrator,

Bangal ore City Corporation and Anr., [1989] 4 SCC 640. The facts were that
"Horlicks" mlkfood powder was brought into the octroi linmts in bulk
containers (large steel drums) and packed at the packing station in unit
containers (glass bottles) and thereafter exported outside those linmts. On
the above facts, this Court held that in the process of putting powder from
druns to the bottles for the purpose of ‘exporting or taking out of the
municipal limts, the Horlicks powder was neither used nor consuned and,
therefore, octroi could not be |levied or-collected. VWile applying the
above ratio to the facts of the present appeal, the H gh Court took the
view that by putting Horlicks powder into bottles of different sizes no
utility was added to the commodity but in the case i'n hand by cutting of
the cloth pieces sone utility was added to the cloth. In our-opinion, the
Hi gh Court erred in coming to the above concl usion as by cutting of cloth
into smaller pieces no commercially different article can be assunmed to
have been produced.

For the reasons stated above we hold that in the casein hand cutting of
cloth pieces into smaller sizes would not anpbunt to consunption or use of
the cloth of 100 neters length and, therefore, octroi is not |eviable.

In the result the appeal is allowed. Considering the facts and circum
stances of the case, parties to bear their own costs.




