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In both these two appeals the Union of Indiia questions
legality of the judgnent rendered by the Punjab and Haryana
H gh Court quashing the order of detention passed by the
concerned authority under Section 3(1) of the Conservation
of Forei gn Exchange and Prevention of Smuggling Activities
Act, 1974 (in short the ' COFEPCSA').

A brief reference to the factual aspects which'is
al nost undi sputed woul d suffice.

Since the points for adjudication are common to both
the appeals the factual position in SLP(Crl.)No.3901/2003 is
noted for convenience as the only difference between this
case and the other case relates to the dates. The order of
detention was passed under Section 3(1) of COFEPOCSA on
31.10.2001. The respondent filed a wit petition before the
Punj ab and Haryana Hi gh Court on 20.12.2001 and on
21.12.2001 an order staying operation of the detention order
was passed. On 31.5.2002 the H gh Court decided that it had
territorial jurisdiction to deal with the matter, but
di smissed the wit petition. An application for review was
filed on the ground that though it was noted that the wit
petition was dismssed, in fact the various points urged in
support of the wit application were not considered. The
Hi gh Court issued notice on the review petition and pending
consi deration stayed the operati on of detention order. Wen
the matter was heard afresh before the High Court it appears
that only one point was urged i.e. passage of time between
the date of the detention order and the date on which the
Hi gh Court had taken up the wit petition for consideration
Rel ying on a decision of this Court in Sunil Ful chand Shah
V. Union of India and Ors. (2000 (3) SCC 409) the H gh Court
hel d the order of detention dated 31.10.2001 to be
unsust ai nabl e. However, it permitted the concerned authority
to exanmine the matter and pass a fresh order if necessary
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and the circunstances so warrant.

Learned Additional Solicitor General submtted that the
decision in Sunil Ful chand’ s case (supra) had no application
to the present case. In that case the question adjudi cated
was whet her the period during which the detenu is on parole
can be adjusted fromthe period of detention indicated in
the detention order. Wiile dealing with that issue the Court
observed that where there is considerable gap of tine, the
desirability of sending any detenu to custody has to be
consi dered in the background of the issue as to whether a
live link for preventive detention still existed. That had
nothing to do with a challenge to the order of detention
before its execution

M. Gopal Subramaniam | earned senior counsel appearing
for the respondent submitted that the wit petitioner was
not in custody pursuant to the order of stay passed by the
Hi gh Court. The stay order can be treated at par with an
order of ‘parole. ~In any event, a live link has to be
established to detain a person in custody by way of
preventive detention. The liberty of a person is sacrosanct
and it should not be affected except on grounds legally
avail able to the detaining authority.

Wth reference to a decision of this Court in Union of
India and Ors. V. Muineesh Suneja (2001 (3) SCC 92) it is
submitted that the detaining authority has to be satisfied
afresh whether the detention was still necessary. It was
submitted that |iberty was givento the detaining authority
and, therefore, it would not be proper to-interfere. It is
al so pointed out that in the case of four simlarly situated
persons relating to the alleged of fending acts, detention
orders have been revoked in respect of two and in respect of
two others, the H gh Court has quashed the orders of
detention and no appeal has been filed.

So far as these four persons are concerned, |earned ASG
submitted that their cases were not considered at the pre-
execution stage. Al the four persons were in-custody and
their cases were considered by the Advisory Board or the
H gh Court as the case may be. They do not stand at par with
the present respondents.

Before dealing with rival submissions, it would be
appropriate to deal with the purpose and intent of
preventive detention. Preventive detention is an
anticipatory measure and does not relate to an offence,
while the crimnal proceedings are to punish a person for an
of fence committed by him They are not parall el proceedings.
The object of the |law of preventive detention is not
punitive but only preventive. It is resorted to when the
Executive is convinced that such detention is necessary in
order to prevent the person detained fromacting in a manner
prejudicial to certain objects which are specified by the
concerned | aw. The action of Executive in detaining a person
being only precautionary, normally the matter has
necessarily to be left to the discretion of the executive
authority. It is not practicable to | ay down objective rul es
of conduct in an exhaustive manner, the failure to conform
to which should lead to detention. The satisfaction of the
Detai ning Authority, therefore, is considered to be of
primary inportance, with great latitude in the exercise of
its discretion. The Detaining Authority may act on any
material and on any information that it may have before it.
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Such material and information may nerely afford basis for a
sufficiently strong suspicion to take action, but may not
satisfy the tests of |egal proof on which alone a conviction
for offence will be tenable. The compul sions of the
prinmordial need to maintain order in society w thout which
the enjoyment of all rights, including the right to persona
liberty of citizens would | oose all their neanings provide
the justification for the laws of prevention detention. Laws
that provide for preventive detention posit that an

i ndi vidual s conduct prejudicial to the maintenance of
public order or to the security of State or corroding
financi al base provides grounds for satisfaction for a
reasonabl e prognostication of possible future mani festations
of simlar propensities on the part of the offender. This
jurisdiction has at tinmes been even called a jurisdiction of
suspi ci on. The conpulsions-of the very preservation of the
val ues of freedom of denocratic society and of social order
m ght conpel a curtailnent for individual |iberty. "To,

| ose our country by a scrupul ous adherence to the witten

| aw' said Thomas Jefferson "would be to | ose the | aw

itself, with life, libertyand all those who are enjoying
with us, thus absurdly sacrificing the end to the needs".
This, no doubt, is the theoretical jurisdictiona
justification for the |aw enabling prevention detention. But
the actual nanner of administration of the |law of preventive
detention is of utnpst inportance. The law has to be
justified by striking the right bal ance between indivi dua
liberty on the one hand and the needs of an orderly society
on the other.

The question whether the detenu or any one on his

behal f is entitled to challenge the detention order w thout
the detenu submtting or surrendering to it has been

exam ned by this Court on various occasions. One of the

| eadi ng judgnents on the subjectis Additional Secretary to
the Govt. of India and Os. v. Snt. Al ka Subhash Gadi a and

Anr. case ((1992 Supp (1) SCC 496). In para 12 of the said
judgrment, it was observed by this Court as under

"12. This is not to say that the
jurisdiction of the High Court and the
Supreme Court under Articles 226 and 32
respectively has no role to play once the
detention \026punitive or preventive- is shown
to have been nade under the | aw so nmade for
the purpose. This is to point out the
[imtations, which the H gh Court and the
Supreme Court have to observe while
exercising their respective jurisdiction in
such cases. These limtations are normal and
wel | known, and are self-inposed as a matter
of prudence, propriety, policy and practice
and are observed while dealing with cases
under all |aws. Though the Constitution does
not place any restriction on these powers,
the judicial decision have evol ved t hem over
a period of years taking into consideration
the nature of the legislation or of the
order or decision conplained of, the need to
bal ance the rights and interests of the
i ndi vidual as agai nst those of the society,
the circunstances under which and the
persons by whomthe jurisdiction is invoked,
the nature of relief sought, etc. To
illustrate these limtations, (i) in the
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exercise of their discretionary jurisdiction
the H gh Court and the Suprene Court do not,
as Courts of appeal or revision, correct
nmere errors of law or of facts, (ii) the
resort to the said jurisdiction is not
permtted as an alternative renmedy for
relief which nay be obtained by suit or

ot her node prescribed by statute. Were it
is open to the aggrieved person to nove

anot her Tribunal or even itself in another
jurisdiction for obtaining redress in the
manner provided in the statute, the Court
does not, by exercising the wit
jurisdiction, permt the machinery created
by the statute to be by-passed; (iii) it
does not generally enter upon the

determ nati on of questions which demand an
el abor at e exam nati onof evidence to
establish the right to enforce which the
wit is clained; (iv) it does not interfere
on the nerits with the determ nation of the
i ssues made by the authority invested with
statutory power, particularly when they
relate to matters calling for expertise

unl ess there are exceptional circunstances
calling for judicial /intervention, such as,
where the deternmination is nmala fide or is
pronpt ed by the extraneous considerations or
is made in contravention of the principles
of natural justice of any constitutional
provision, (v) the Court may also intervene
where (a) the authority acting under the
concerned | aw does not have the requisite
authority or the order which is purported to
have been passed under the |law.is not
warranted or is in breach of the provisions
of the concerned | aw or the person agai nst
whom the action is taken is not the person
agai nst whomthe order is directed, or (b)
when the authority has exceeded its power or
jurisdiction or has failed or refused to
exercise jurisdiction vested in it; or (c)
where the authority has not applied its mnd
at all or has exercised its power

di shonestly or for an inproper purpose; (vi)
where the Court cannot grant a final relief,
the Court does not entertain petition only
for giving interimrelief. If the Court is
of opinion, that there is no other
conveni ent or efficaci ous renedy open to the
petitioner, it will proceed to investigate
the case on its nerit and if the Court finds
that there is an infringement of the
petitioner’s legal rights, it will grant
final relief but will not dispose of the
petition only by granting interimrelief
(vii) where the satisfaction of the
authority is subjective, the Court

i ntervenes when the authority has acted
under the dictates of another body or when
the conclusion is arrived at by the
application of a wong test or

m sconstruction of a statute or it is not
based on material which is of a rationally
probative value and relevant to the subject
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matter in respect of which the authority is
to satisfy itself. If again the satisfaction
is arrived at by taking into consideration
material, which the authority properly could
not, or by omtting to consider matters,
which it sought to have, the Court
interferes with the resultant order. (viii)
In proper cases the Court also intervenes
when sone | egal or fundamental right of the
i ndi vidual is seriously threatened, though
not actually invaded."

In Sayed Taher Bawaniya v. Joint Secretary to the
Covt. of India and Ors. (2000 (8) SCC 630), it was observed
by this Court as foll ows:

"This Court in A'ka Subhash’s case
(supra) was al so concerned with a matter
where the detention order had not been
served, but-the Hi gh Court had
entertained the petition under Article
226 of the Constitution.” This Court held
that equitable jurisdiction under
Article 226 and Article 32 which is
di scretionary in nature would not be
exercised in a case where the proposed
det enu successfully evades the service
of the order. The Court, however, noted
that the Courts have the necessary power
in appropriate case to interferewth
the detention order at the pre-execution
stage but the scope for interference is
very limted. It was held that the
Courts will interfere at the pre-
execution stage with the detention
orders only after they are prima facie
sati sfied:

(i) that the inpugned order is not
passed under the Act which it is
purported to have been passed.

(ii) that it is sought to be
execut ed agai nst a wong person

(iii)that it is passed for a wong
pur pose.

(iv)that it is passed on vague,
ext raneous and irrel evant grounds,
or

(v)that the authority which passed
it had no authority to do so.

As we see it, the present case does not
fall under any of the aforesaid five
exceptions for the Court to interfere.
It was contended that these exceptions
are not exhaustive. W are unable to
agree with this subm ssion. Alka
Subhash’s case (supra) shows that it is
only in these five types of instances
that the Court may exercise its

di scretionary jurisdiction under
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Article 226 or Article 32 at the pre-
execution stage. The appellant had
sought to contend that the order which
was passed was vague, extraneous and on
irrel evant grounds but there is no
materi al for naking such an avernent
for the sinple reason that the order of
detention and the grounds on which the
sai d order is passed has not been

pl aced on record inasnuch as the order
has not yet been executed. The
appel | ant does not have a copy on the
sane, and therefore, it i's not open to
the appellant to contend that the non-
exi stent order was passed on vague,
extraneous or on irrelevant grounds".

This Court’s decision-in Union of India and Os. v.

Parasnmal Ranpuria (1998 (8) SCC 402) throws considerable
light as to what would be the proper course for a person to
adopt when he seeks to chall enge an order of detention on
the avail abl e grounds |ike delayed execution of detention
order, delay in consideration of the representation and the
i ke. These questions are really hypothetical in nature when
the order of detention'has not been executed at all and
chal |l enge is nmade at pre-execution stage. It was observed as
under :

“I'n our view, a very unusual order
seens to have been passed in a pending
appeal by the Division Bench of the
High Court. It is challenged by the
Union of India in these appeals. A
detention order under Section 3(1) of
the COFEPCSA Act was passed by the
authorities on 13.9.1996 agai nst the
respondent. The respondent before
surrendering filed a wit petition.in
the Hi gh Court on 23.10.1996 and
obtained an interimstay of the
proposed order, which had renai ned un-
served. The | earned Single Judge after
hearing the parties vacated the ad
interimrelief. Thereafter, the
respondent went in appeal before the
Di vi si on Bench and agai n obtai ned ad
interimrelief on 10.1.1997 which was
extended fromtime to tinme. The wit
appeal has not been still disposed of.

When the wit petition was filed,
the respondent had not surrendered.
Under these circunstances, the proper
order which was required to be passed
was to call upon the respondent first
to surrender pursuant to the detention
order and then to have all his
gri evances examined on nerits after he
had an opportunity to study the grounds
of detention and to nake his
representati on agai nst the said grounds
as required by Article 22(5) of the
Constitution."

In Sunil Ful chand Shah’s case (supra) a Constitution




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

9

Bench of this Court observed that a person may try to
abscond and thereafter take a stand that period for which
detention was directed is over and, therefore, order of
detention is infructuous. It was clearly held that the sane
pl ea even if raised deserved to be rejected as wi thout
substance. It should all the nore be so when the detenu
stalled the service of the order and/or detention in custody
by obtaining orders of Court. In fact, in Sayed Taher’'s case
(supra) the fact position shows that 16 years had el apsed
yet this Court rejected the plea that the order had becomne
stal e.

These aspects were highlighted recently in Hare Ram
Pandey v. State of Bihar and O's. (2003 (10) JT 114).

Cases involving challenges to orders of detention
bef ore and after execution of the order stand on different
footings. Courts should not place reliance on decisions
wi t hout di'scussing as to how the factual situation fits in
with the fact situation of the decision on which reliance is
pl aced. Observations of Courts are neither to be read as
Euclid s theorens nor as provisions of the statute and that
too taken out of their context. These observations nust be
read in the context in which they appear to have been
stated. Judgments of courts are not to be construed as
statutes. To interpret words, phrases and provisions of a
statute, it may beconme necessary for judges to enbark into
| engt hy di scussions but the discussion is nmeant to explain
and not to define. Judges interpret statutes, they do not
interpret judgnments. They interpret words of statutes; their
words are not to be interpreted as statutes. In-London
Graving Dock Co. Ltd. V. Horton (1951 AC 737 at p.761), Lord
Mac Dernot observed

"The matter cannot, of course, be
settled merely by treating the ipsissim
vertra of Wlles, J as though they were
part of an Act of Parlianment and
applying the rules of interpretation
appropriate thereto. This is not to
detract fromthe great weight to be
given to the | anguage actually used by
that nost distinguished judge."

In Hone OFfice v. Dorset Yacht Co. (1970(2) Al ER
294) Lord Reid said, "Lord Atkin's speech..... i's not to be
treated as if it was a statute definition It will require
qualification in new circunstances." Megarry, J in (1971) 1
W.R 1062 observed: "One nust not, of course, construe even
a reserved judgnent of even Russell L.J. as if it were an
Act of Parlianent." And, in Herrington v. British Railways
Board (1972 (2) WR 537) Lord Morris said:

"There is always peril in treating
the words of a speech or judgnent as
though they are words in a |legislative
enactnment, and it is to be remenbered
that judicial utterances made in the
setting of the facts of a particular
case."

Crcunmstantial flexibility, one additional or different
fact may make a world of difference between conclusions in
two cases. Disposal of cases by blindly placing reliance on
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a decision is not proper.

The foll owing words of Lord Denning in the matter of
appl yi ng precedents have becone | ocus cl assi cus:

"Each case depends on its own
facts and a close simlarity between
one case and another is not enough
because even a single significant
detail may alter the entire aspect, in
deci di ng such cases, one should avid
the tenptation to decide cases (as
sai d by Cordozo) by matching the
col our of one case agai nst the col our
of another. To decide therefore, on
whi ch side of the line a case falls,
the broad resenbl ance t o anot her case
is not at all decisive.”

* k% * % % * k%

"Precedent should be followed
only so far as it marks the path of
justice, but you rmust cut the dead wood
and trimoff the side branches el se you
will find yourself lost in thickets and
branches. My plea is to keep the path
to justice clear of obstructions which
could inpede it."

The Hi gh Court does not appear to have considered the

case in the background of whether any relief was avail abl e
to the wit petitioner even before the order of detention
was executed. The decision relied upon by it was not
strictly applicable. Merely because the H gh Court had
granted stay of the order of detention, the respondent
cannot take advantage of the order of stay passed by the

Hi gh Court to contend that there is a passage of tinme. The
petitioner cannot be allowed to have an unfair advantage and
doubl e benefit of his own action, which del ayed the
execution of the detention order. In fact in Sayed Taher
Bawam ya's case (supra) the tinme gap was nearly 16 years.
The inevitable conclusion therefore is that the H gh Court
was not justified in quashing the order of detention. The
wit petition filed by the respondent is dismssed. It is
open to the respondent to surrender to custody as was
observed in Parasmal Ranpuria s case (supra) and take such
plea as is available in |law. The reliance sought to be

pl aced on the fate of proceedi ngs taken against others/is
whol |y i nappropriate. The individual role, behaviora
attitude and prognostic proposensthis have to be considered,
person-w se, and no advantage can be allowed to be gained by
the petitioners in these cases based on considerations said
to have been nade as to the role of the others and that too
as a matter post detention exercise undertaken so far as
they are concerned. The appeal is allowed. The order of the
H gh Court is set aside and the wit petition filed before
the H gh Court shall stand di sm ssed.

SLP(Crl.)No. 3902/ 2003
The conclusions in SLP(Crl.)No.3901/2003 shall be

equal ly applicable to this case in view of the fact that the
position in lawis the same on the simlar fact situation of
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this case as well, though the dates are different.

The appeal is allowed. The order of the High Court is
set aside and the wit petition filed in the H gh Court
shal | stand di sm ssed.




