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ACT:

Indian Electricity Act, 1960, ss. 6, 7 and 7A-’'Date of
comencement of [licence’ what is-Taking undertaking and

post poni ng paynent of purchase price w thout interest under
s. 6(6). if affects fundanmental right under Art. 19(1) (f)
and (g)-Wether shareholder can challenge validity of
secti on. Interpretation of Deeds-Notification-Subsequent
conduct if relevant.

HEADNOTE:

Section 6(1) of the Indian Electricity Act, 1910 as anended
by the Amendnment Act of 1959, provided that where a, licence
had been granted to any person, the State Electricity Board
shall, in the case of a Ilicence granted before the
commencement of the Amendnent Act, on the expiration of such
period as is specified in the licence, have the option of
pur chasi ng the wundertaking and such option shall be
exercised by the State Electricity Board serving upon the
licensee a notice in witing of not less than one year
requiring the licensee to sell the undertaking to it at the
expiry of the period. Section 6(6) provided that where a
notice exercising the option of purchasing the undertaking
has been served upon the licensee the |licensee shall deliver
the undertaking to the State Electricity Board on the expiry
of the relevant period referred to in sub-section (1)
pendi ng the determ nation and paynent of the purchase price.
By a, notification dated Novenber 16, 1922, a |icence was
granted to the predecessor of the first appellant conpany,
under s. 3 of the Act. The licence was signed on 17th
Novenber and the notification granting it was published in
the official Gazette dated 23rd Novenber. The |licence was
for a period of 50 years fromits commencenent. The second
respondent exercised the option to purchase the undertaking
by or notice under s. 6(1) by calling upon the appellants to
sell the wundertaking to it on the midnight intervening
bet ween 15th and 16th Novenber, 1972. Thereafter, the first
respondent took over nmanagenment of the undertaking and then
handed it over to the second respondent.
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The appellants filed a wit petition challenging the
validity of the notice issued by the second respondent and
the vires of ss. 6, 7 and 7A of the Act. The High Court
di smissed the petition

In appeal to this Court it was contended that (1) the date
of the comencenent of the licence was the date on which the

notification granting the |licence was published in the
official gazette, nanely,, Novenmber 23, 1922 and not the
date of the notification granting the |licence, that is

Novermber 16. 1922, and, therefore, the 50 years period did
not expire on the mdnight intervening between, 15th and
16t h Novenber, 1972, and so. the notice given by the second
respondent was bad: and (2) that the provisions of s. 6(6)
of the Art were invalid as they abridged the right
guaranteed under Art. 19(1) (f) and (g) of the Constitution

Al'l owi ng the appeal on the second ground,

HELD : There was no valid purchase of the undertaking and
the taking delivery of the \‘undertaking by the second
respondent was unl awful and the, second respondent nmust re-
del i ver the undertaking to the |icensee. [56B]

(1) (a) Rule 17 of the “Indian Electricity Rules, 1922
provides for the publication of the licence in the officia

gazette to notify that it has been granted. Rule 18 states
that the date of notification under r. 17 shall be deemed to
be the date of the /commrencenent of the licence. C ause 2(e)
of the licence provides that the date of the notification in
the gazette that the |licence has been granted is the date of
the commencenent of the licence. The words "the

43

i cence has been granted” do not postulate that the 1|icence
has already been signed and granted because, ‘there is
nothing strange in nmaking the date of the notification in
the gazette that the |licence have been  granted, ' though
anterior in point of tine to the date of signing the

licence, as, the date of the comencenment of the I|icence.
Clause 2(e) of the licence will have to be read in  harnony
with rule 18 and if so read it will be found that ’',he date
of the notificationis only deened to be the date of the
commencenent of the licence, that is, the date of the
notification granting the licence and the dat e of

commencemnent of the |licence are the sane nanely Novemnber 16,
1922. [46G 47E]

(b)There is a distinction between the date of t he
notification and the date of Publication of the notification
in the Gazette and the parties thenselves  had this
distinction in mind as is shown by the provision by which
the licence was subsequently anmended. A Court is not
prevented from looking into the subsequent | conduct or
acting of parties to find out the neaning of the terns of a
docunent when there is a latent anbiguity. Extrinsic
evidence to determine, the effect of an instrument is
perm ssible when there renmains a doubt as to its true
nmeani ng and evidence of the acts done under it is a safe
guide to the intention of the varies, particularly when acts
are done shortly after the date of the instrunent. [47E-F
52A-C]

The inquiry before the Court is as to what the intention of
the parties was fromthe | anguage used. |If the meaning of
the word or phrase or sentence in clear extrinsic evidence
is not adm ssible. But a word or phrase is always not
crystal clear. Parties thenselves m ght not have been clear
as to the nmeaning of the word or phrase when they entered
into the contract, or, unanticipated situations mght arise
or conme, into the contenplation of the parties subsequently.
VWen there is latent anbiguity extrinsic evidence in the
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shape of an interpreting statenent in which both parties
have concurred should be adni ssible. When both parties
subsequently say that, by the word or phrase which in the
context is anbiguous, they nmeant a particular intention, it

only supplies a glossary as to the neaning of the word or
phrase. [51A-D

Prernn v. simonds [1971] 3 AIl E.R 237; Janes MIller- and
Partners Ltd. v. Whitworth Street Estates (Manchester) Ltd.
[1970] 1 AIl ER 796 A.G v. Wckman Ltd. [1973] 2 All E R
39; Watchan v. East African Protectorate, [1919] A C. 533:
Dee v. Rias (1832) 8 Bing, 178 at p. 186, Chapman v. Bl uck
(1838) 4 Bing NG 187 at p. 195. (Odgers’ Construction of
Deeds and Statutes 5th ed. by Dworkin P. 83. Lanb v. Goring
Brick Co. [1932] |I. K B. 710 at 721" Bal ki shan v. Legge 27
A 58 and Abdulla Ahnmed v. Ani nendra Kissan Mtter [1950]
S.CR 30, 46 referred to.

(2)But s. 6(6) of the Act ~as anmended violates the
fundanmental right under Art. 19(1)(f) and (g) of the second
appel l ant. [54G H]

(a) The State Electricity Board is liable to pay interest
under the general law for the period during which the
licensee has not been paidthe purchase price but the
arbitrator appointed under s. 7A, though he is bound to
determ ne the purchase price and nake the award wthin a
specified time, cannot award any interest on the narket
value of the undertaking as determ ned by him because,
there is no provision which enables him to do so.
Therefore,. the [licensee’s claim for interest can be
enforced only in asuit. Thefact that the claim for
i nterest can be enforced in a suit by the Iicensee woul d not
mtigate the unreasonableness of the provisions whi ch
authorise the Board to take delivery ~of the wundertaking
wi t hout paynent of purchase price.[53F-H

Satinder Singh v. Anrao singh [1961] 3© S.C.R 676Toronto
City Corporation v. Toronto Railway Corporation [1925] A C
177at pp. 193-194. MP . Electricity Board v. Central |[India
Electric Supply Co. AI.R 1972 MP. 47, Upper Janmuna
Valley Electricity Supply Co. Ltd. v. Minicipal Corporation
of Del hi unreported decision referred to.

(b) Under the proviso to s. 7(ii) if an undertaking is sold
or delivered to the Electricity Board or to the State the
licence ceases to, have any further operation. But " the
words sale or delivery in this proviso nean a valid sale, or
a.

44

valid delivery. A licensee cannot be told that he  has no
right to carry on business unless a valid purchase is made
at the expiry of the period. |If the 1licensee cannot be
required to sell the undertaking without paynment of the
pur chase price It the tine of the delivery of t he
undertaking or wthout a provision in law for paynent of
interest on the purchase price during the period when
paynment is withheld there would be no valid term nation of
the licence and the licensee will be entitled to carry on
the business. [54C F]

(c) The first appellant being a Corporation is not a
citizen and has no fundanental right under Art. 19. But the
value of the investnment in the conmpany by the second
appel lant is substantially reduced by the illegal delivery
of the undertaking to the Board and his right to carry on
the business of supplying, electricity through the agency of
t he conpany is abridged, and he, al ongwi t h ot her
sharehol ders, are left with the burden of the debts of the
undert aki ng. If the second appellant’s right to carry on
busi ness through the agency of the company is taken away or
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is abridged or his right to a divisible share in future of
the property of the conpany is dimnished or abridged by
taking delivery of the undertaking without paynent of the
purchase price, there is no reason why he shoul d be di sabl ed
fromchall enging the validity of the sub-section. [54H55A- B,
E. ]

R C. Cooper v. Union of India [1970] 3 SSC R 530 at p
556, Bennett Col enman & Co. v. Union of India [1973] 2
S.CR 757 at p. 773, followed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2016 of
1973.

Appeal by Special Leave fromthe judgnment and order dated
the 15th/16th Cctober, 1973 of the Gujarat H gh Court in
Spl. Givil Apples. No. 1752 of 1972.

B. Sen, 'R H. Dhebar, P. C Kapoor, P. R Ranasesh and R
V. Desai, for the appellants.

G A. Shah and R N. Sachthey, for respondent No. 1.

F. S. Nariman, Addl. Sol. Genl. of India and N M
Shroff, for respondent No. 2.

Soli J. Sorabjee, Ravinder Narain and K John, for the
i ntervener. (The Anal gamated Elect. Co. Ltd).

The Judgrment of the Court was delivered by

MATHEW J.-The appellants filed a wit petition before the
High Court of Gujarat challenging the validity of a notice
issued by the 'GQujarat State Electricity Board, respondent
No. 2, dated Novenber 8, 1971, whereby respondent No. 2
pur ported to exercise the option of pur chasi ng the
el ectrical undertaking of appellant No. 1 under S. 6 of the
Indian Electricity Act, 1910 (hereinafter referred to as
"the Act’) and for a declarationthat ~the provisions of
sections 6, 7 and 7A of the Act are ultra vires Articles 14,
19(1) (f), 19(1) (g) and 31 of the Constitution. The Hgh

Court di sm ssed the petition  and this appeal , by
certificate, is against that judgnent.
The CGovernnent of the Province of Bonbay granted a Iicence

by notification dated Novenber 16, 1922, under S. 3 of the
Act known as the ' Godhra Electric Licence, 1922’ «in favour
of Lady Sul ochana Chi nubhai and Conpany, —Ahnedabad. The
i cence was signed on Novenber 17, 1922 and the notification
granting it was published in

45

the Bonbay CGovernnent Gazette dated Novenmber 23, 1922 The
licence was transferred to the ist appellant-conpany viz.,
the Godhra Electricity Co. Ltd. The licence was for a
period of 50 years initially fromits comencenent. The
initial period of 50 years, according to the respondents,
was to expire on the mdnight intervening between'the 15th
and 16th Novenber, 1972. The second respondent exercised
the option to purchase the undertaking of the 1st appell ant
conpany by a notice dated Novenber 8, 1971, under s. 6(1) of
the Act by calling upon the appellants to sell t he
undertaking to it on the nmidnight intervening between the
15th and 16th of November, 1972. Thereafter. the Governnent
of @ujarat issued a notification under rule 115(2) of the
Def ence of India Rules taking over the nmanagenent of the
undert aki ng on Novenber 18.1973. On Decenber 21, 1973 of the
State Governnment handed over the undertaking to the 2nd
respondent.

Before we proceed further, it would be convenient at this
stage to note the anendnent nad& in the Act by Act 32 of
1959. A comparison of the original s. 7 with sections 6, 7
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and 7A shows that the changes nmade by sections 6, 7 and 7A
in the original s. 7 were six in nunber. They were : (1)
the maxi mumlength of the initial period to be specified in
the licence for exercise of the option to purchase was
originally fifty years whereas after the anendment, it was
reduced to thirty years and the maxi num | ength of subsequent
peri ods was al so reduced by the anmendments fromtwenty years
to ten years; (2) the notice of exercise of option was
originally required to be of’ not less than two years but
after the amendnents, a notice of not less than one year
would be sufficient for exercising the option; (3) the
option to purchase under the old | aw vested in the Board but
after the anmendnents it was also conferred on the State
CGovernment and’ the local authority in case the Board did
not elect to purchase, (4) the |licensee could not be obliged
under the old law to sell the undertaking to the purchaser
except agai nst payment of the purchase price but after the
amendnents, the |icensee was bound to deliver the under-
taking to the purchaser on the expiration of the relevant
peri od pending the determ nati on and paynent of the purchase
price; (5) there. was a right of waiver of the option to
purchase under the old law but as a result of t he
amendments, that right was taken away; and (6)’ the service
lines constructed at the expense of the consumers were not
required by the old |aw to be excluded in. determning the
purchase price but under the amended | aw they were required
to be specifically excluded.

In this appeal, we are concerned withtwo contentions raised
by the appellants. They are, that the date of t he

commencement of the licence was the date on which the
notification granting the licence was published in the
Bonbay Gazette, viz., Novenber 23, 1922 and not the date of
the notification granting the licence i.e., Novenber 16,

1922, and, therefore, the 50 years’ period did not expire on
the mdni ght intervening between the 15th and 16th Novenber,

1972 and so, the notice requiring the licensee to sell the
undert aki ng on the expiryof  the period, nanely, 15h
Novenber, 1972 was bad; and that the,

46

_provisions of sub-section (6) of S.- 6 of the Act are
invalid as they ,abridge the right guaranteed under Article
19(1) (f) and 19(1)(g).
Section 6(1) of the Act provides that where a licence has
been granted to any person, not being a local authority, the
State Electricity Board shal
(a) in the case of a licence granted before
the comencenent of the Indian Electricity
(Amendrment) Act 32 of 1959, on thel expiration
of such period as is specified in the licence,
and
(b) in the case of a |licence granted on or
after the commencenent of the said Act, on the
expiration of such period not exceedi ng twenty
years, and of every such subsequent period,
not exceeding ten years, as shall be specified
in this behalf in the licence;
-have the option of purchasing the wundertaking and such
option shall be exercised by the State Electricity Board
serving upon the licensee a notice in witing of not Iess
than one year requiring the licensee to se the undertaking
to it at the expiry of the relevant period referred to in
thi s sub-section.
The ruling of this Court nake it clear that when the State
or the ’'State Electricity Board exercises its statutory
option to purchase the undertaking of a licensee, it nmust in
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all respects conformstrictly to the requirements of S. 6(1)
and that the failure to conformto any one of them would
render the exercise of the option ineffective (see Cujarat
Electricity Board v. Shantilal R Desai (1) and Gujarat Elec-
tricity Board v. Grdharlal Mtilal and Another).(2) d ause
11(a) of the licence states that the option to purchase
given by S. 7 of the Act shall be exercisable first on the
expiration of 50 years conputed fromthe comencenent of the
l'icence. Accordingly, it was necessary that the notice in
this case should have required the licensee to sell the
undertaking at the expiry of the initial period of 50 years.
As already stated, the notice specified the date of the
expiry of the period as Novenber 15, 1972. So, the question
is, whether the period of 50 years expired on Novenber 15,
1972, and, that will depend upon the answer to the question
as to what is the date of the commencenent of the Iicence.
Clause 2(e) of thelicence says :
"The dat e of ‘the notification by the
Government of Bonbay in the Bonbay Governnent
Gazette that this |licence has been granted is
in this I'icence referred to as "t he
comencenent of this licence "
Rule 17 of the IndianElectricity Rules, 1922, provides for
publication of the licence in the local official gazette to
notify that it has been granted. Rule 18 states that the
date of the notification under Rule 17 shall be deened to be
the date of the commencenent of the licence.  Cause 2(e) of
the licence make, 'it clear that it-is the date -of the
notification in the gazette that” the |icence has been
granted is
(1) [1959] 1 s. C R 580.
(2) [1969] 1 S. C R 889.11

47
the date of 'commencenent of this |[|icence’. As | al r eady
stated, the date of the notification granting the licence

was November 16, 1922. There can, therefore, be no doubt
that the date of comencement of ‘the |icence was /Novenber
16, 1922.

But counsel for the appellants as well as the intervener
contended that it is inpossible toimagine that a |icence
could be granted without the licenser signing the licence
and as the licence bears the date Novenber 17, 1922 and  was
signed only on that day, it could not be said that ’'the
licence has been granted’ before Novenber 16, 1922. The
argunent was that there could be no grant of ~a licence
before it is signed by the licenser and when clause 2(e) of
the licence speaks of the date of "the notification........
in the Bonbay CGovernnment Gazette that this |licence has ~ been
granted" it postulates that the licence has already / been
si gned and granted and, therefore, the date of t he
notification granting the |licence can never be Novenber 16,
1922 when it is seen that the Ilicence has been signed on
Novermber 17, 1922. We have already seen that rule 18
provides that the date of the notification shall be deened
to be the date of commencenent of the licence. W have to
read clause 2(e) of the licence in the light of the
provisions of r. 18. Therefore, there is nothing strange in
maki ng the date of the notification in the Gazette that the
licence has been granted, though anterior in point of time

to the date of signing the licence, as the date of
commencenent of the licence. In other words, clause 2(e) of
the licence will have to be read in Harnmony with rule 18 and
if so, read, it wll be found that the date of the
notification is only deened to be the date of the

commencenent of the |icence.
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The Additional Solicitor General also submtted that there
is a distinction between the date of a notification and the
date of the publication of the notification in the Gazette
and that the parties thenselves had this distinction in m nd
is clear from the provision by which the Ilicence was
subsequent |y anended. That anmendnment reads
" that the foll owi ng anendnent be nade in
the fourth annexure to the Godhra Electric
Li cence, 1922, which was granted in Gover nnent
notification No. 177, dated 16th Novenber,
1922, and published at pages 2652 to 2656 of
Part | of the Bombay Government Gazette dated
23rd Novenber 1922 viz., the clause nentioned
below be inserted as clause 5 to the said
fourth annexure. "
The question whether subsequent ’'interpreting statenent’
made by parties to a wittendinstrument is admissible in
evi dence to construe the witten instrument is not free from
doubt . I'n Prenn v. Simonds, (1) the House of Lords held
that negotiations between parties previous to the fornmation
of a contract are inadm ssible to prove the intention of the
parties in case of anmbiguity in the terns of the contract.
In James MIler and Partners Ltd. v. Wtworth Street Estates
(Manchester) Ltd.(2), the House of " Lords hel d t hat
subsequent conduct of the parties to a contract is not
admi ssible to construe the
(1) [1971] 3 Al E R 237.
(2) [1970] 1 Al E. R 796.

48

contract. The decision was followed in the recent case of
Schul er A G v. Wckman Ltd. (1) where Lord Reid said at
pp. 45-46 :

"l must add sone observations about a  matter
whi ch was fully argued before your Lordships.
The majority of ~the Court of Appeal  were
i nfluenced by a consideration of actings
subsequent to the nmaking of the contract. In
ny view, this was inconsistent wth the
decision of this House in James Mller and
Partners Ltd. v. VWiitworth Street ~Estates
(Manchester) Ltd."
Lord Morris of Borth-y-Cest said at pp. 52-53
"But in a case such as the present | see Do
reason to doubt the applicability or -the
authority of what was said in James M| ler and
Partners Ltd. v. VWiitworth Street Estates
(Manchester) Ltd. |If on the true construction
of a contract aright is givento a party,
that right is not dimnished because during
sonme period either the existence of the /right
or its full extent was not appreciated. "
Lord WIberforce has stated that subsequent actions | ought
not to have been taken into account, that extrinsic evidence
is not admissible for the construction of a witten
contract, that the parties intentions nust be ascertained,
on legal principles of construction, fromthe words they
have wused and that it is one and the sane principle which
excl udes evi dence of statenents or actions, during
negoti ations, at the tine of the contract, or subsequent to
the contract, any of which to the lay mind mght at first
sight seemto be proper to receive. Lord Sinon said, after
referring to the case of Whitworth Street Estates (supra)
"it is true that, on strict analysis, what was
said by Lord Hodson, Viscount Dilhorne and
Lord W1 berforce cannot be regarded as a vita
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step towards their conclusions; but, as | have
al ready ventured to denopnstrate, the point was
directly in issue between the parties in your
Lordship’s House. | amtherefore firmy of
the opinion that what was said should be
regarded as settling the law on this point. |
am reinforced in this opinion because, in ny
view, Witwrth Street Estates was a correct
decision on the point for reasons additiona
to those given in the speeches."

He then said

"Sir Edward Sugden’s frequently quoted and
epigramatic dictum in Attorney GCeneral .
Drurmond (1842, Dr. & War 353, at 368)
e tell ne what you have done under such
a deed, and I wll tell you what that deed
nmeans” really contains a logical flaw if you

tel'l nme what won have done under a deed, | can
at best tell you only what you think that deed
neans. Moreover, Sir Edward Sugdan was
expressly dealing with 'ancient instrunents’.
| woul d add

(1) [1973] 2 All E R 39.
49

thirdly, that the practical difficulties
i nvol ved in adnmitting subsequent conduct as an
aid to interpretation are-only marginally, if
at all, less than are involved in admtting
evi dence of prior negotiations."
In the process of interpretation-of the ternms of a contract,
them court can frequently get great assistance from the
interpreting statenents made by the parties--thenselves or
fromtheir conduct in rendering or inreceiving perfornmance
under it. Parties can, by nutual agreenent, make their own
contracts; they can al so, by mutual agreenent, renmake 'them

The process of practical i nterpretation application
however, is not regarded by the parties as a renaking of the
contract; nor do the courts so regard it. Instead, it 1is

nerely further expression by the parties of the neaning that
they give and have given to the ternms. of their _contract
previously made. There is no good reason why the courts
shoul d not give great weight to these further expressions by
the parties, in viewof the fact that they still have the
sanme freedom of contract that they had originally. The
American Courts receive subsequent actions as- admissible
guides in interpretation. 1t is true that one party cannot
build up his case by naking an interpretation in his own
favour. it is the concurrence therein that such a party can
use against the other party. This concurrence nmay be
evidenced by the other party’'s express assent thereto, by
his acting in accordance with it, by his receipt- wthout
obj ection of performances that indicate it, or by 'saying
nothing when knows that the first party is acting on
reliance upon the interpretation (see Corbin on contracts,
Vol. Ill, pp. 249 and 254-55).
The rule that obtains in other jurisdictions is also, the
sane
"In France construction of a contract is
within the sole province of the judges of fact
who are entirely free to use whatever materia
seens relevant to them.. The rule is the sane
in Germany where since 1888 it is established
that even statenments nade by one of the
contracting parties to a third person about
the content of the contractual intentions are
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admi ssible guides to interpretation. In Italy,
Art. 1362(2) provides in inpressively succinct
| anguage. The Vi enna convention on the |aw of
Treaties of 1969 (which to a large extent
nerely codifies earlier i nternationa
practice) enjoins the interpreter of a treaty
to take into account 'any subsequent practice
in the application of the treaty whi ch
establ i sh the agreenent of t he parties
regarding its interpretation’, Art. 31(3)(b)"
(see Notes by F. A Mann on L Schuler AL G .
W ckman Machi ne Tool Sales Ltd. (1973) 2 W L.
R 683), Law Quarterly Review, Vol. 809, pp
464- 465) .

The real reason against taking into account the subsequent

conduct of the parties is the rule which excludes extrinsic

evidence in the construction of-witten contract.

In Watchman v, East Africa Protectorate(l) the question

arose '‘as’ to whether the land intended to be conveyed was

that described by

(1) [1919] A.C. 533

5-L151 SupCl/75

50

the boundaries in the certificate issued by the Governnent
or the area marked on the plan, which disagreed. The
parties bad always treated the latter as ‘the, true area
conveyed. It was held by the Privy Council that evidence of

user may be given.in order to show the sense in which the

parties construed the | anguage enployed, and that this rule

applies to both nodern and anci ent docunments-and whet her the

anbi guity be patent or latent.

As regards Watchanis case, this is what Lord Reid said

Schitler A, G v. Wckman Ltd. (supra)
"I't was decided in Watchamv. Attorney Genera
of East Africa Protectorate that in deciding
the scope of an anbiguous title to land it was
proper to have regard to subsequent /settings
and there are other authorities for that view
There may be special reasons for construing a
title to land in  light of subsequent
possessi on had wunder it but 1 - find it
unnecessary to consi der that guesti on
O herwise | find no substantial support-in the
authorities for any gener al principle
permtting subsequent acting of the parties to
a contract to be used as throwing light onits
meaning. | would therefore reserve ny opinion
with regard to Watcham s case but| repeat ny
vi ew expressed in Whitworth with regard to the
general principle".
In Doe v. Rias(1), Tindal, C.J. said
"We are to ook at the words of the instrunent
and to the acts of the parties to ascertain
what their intention was; if the words of the

i nstrunment be anbi guous, we may call in the
aid of the acts done under it as a clue to the
i ntention

of the parties".

And in Chapman v. Bluck(2), Park J. said
"The intention of the parties may be coll ected
fromthe | anguage of the instrunent and may be
el uci dated by the conduct they have pursued."
Qdgers observers(1)

“I'n the case of an anbiguity, judicial notice
will be taken of the way in which the parties
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thenselves have interpreted their rights and
duties under the docunent".
W are not certain that if evidence of subsequent acting
under a docunent is admissible, it might have the result
that a contract would mean one thing on the day it is signed
but by reason of subsequent event it would nmean sonething a
nonth or year later. Subsequent
(1) (1832) 8 Bing. 178 at p. 186.
(2) (1838) 4 Ring, N C 187 at p. 195.
(3) See (dgers, Construction of Deeds and Statutes, 5th ed.
by Dworkin, p. 83.
51
"interpreting’ statenments mght not always change the
neaning of a word or a phrase. A word or a phrase, is not
al ways crystal clear. ~Wen both parties subsequently say

that by the word or phrase which, in the context, is
anmbi guous, they neant this, it-only supplies a glossary as
to the nmeaning of the word or - phrase. After all, the

inquiry is as-to, what the intention of the parties was from
the | anguage used. And, why - is it that parties cannot clear
the latent anmbiguity in~ the |language by a subsequent
interpreting statenment ~? |f the neaning of the word or
phrase or sentence -is clear, extrinsic evidence is not
adm ssible. It is only when there is |atent anbiguity that
extrinsic evidence/in the shape of interpreting statenent in
whi ch both parties have concurred shoul d be ‘adnissible. The
parties thenselves might not have been clear as to the
nmeaning of the word or phrase when they entered into the
contract. Unanticipated situations mght arise or conme into
the contenplation of the parties subsequently which would
sharpen their focus and any statenent by them which would
illum nate the darkness arising out of the anbiguity of the
| anguage should not be shut out. In the case of an
anbi guous instrunment, there is no reason why subsequent
interpreting statenent shoul d be i nadni ssibl e.
"The question involved is this : Is the fact
t hat the parties to a docunent , and
particularly to a contract, have interpreted
its ternms in a particular way and have been in
the habit of acting on the docunent in
accor dance with that interpretation, any
adm ssible guide to the construction of the
docunent ? In the case of an unanbi guous
docunent, the answer is "No'. (see (dgers’
Construction of Deeds and Statutes, 5th ed. by
G Dworkin, pp. 118-119).
But, as we said, in the case of an anbi guous one, the answer

must be 'yes’. In Lanb v. Coring Brick Co. (1), a selling
agency contract contained the words 'the price shall be
mutual ly agreed’ . Docunents showi ng the node adopted for

ascertai ni ng the price were put in evidence wi t hout
objection. In the Court of Appeal, Geer L. J. said
“In my opinion, it is not necessary to
consider how this contract was acted on in
practice. |f there had been an anbiguity and
the intention of the parties had been in
guestion at the trial, | think it mght have
been held that the parties had placed their
own constructions on the contract and, having
acted upon a certain view, had thereby agreed
to accept it as the true view of its neaning".
In Bal krishen v. Legge(2) the privy Council said that in
deciding the question whether a particular deed is a
nortgage by conditional sale or an out and out sale, ora
evi dence of the intention is inadm ssible under s. 92 of the
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Evi dence, Act for construing the deed nor can evidence of an
agreenment at variance with the terns of the deed adnmitted,
but the <case nust be decided on a consideration of the
contents of the docunment with such extrinsic evidence of
ot her circunstances as may show i n what manner the | anguage
of the document is related to existing facts. W do not
t hi nk
(1) [1932] 1 K. B. 710, at 721
(2) 27 1. A 58.
52
it necessary to consider or decide in this case the exact
reach of that decision. Nor is it necessary to advert to
the various decisions of the H gh Courts where the ratio of
that case has been interpreted. It is enough to say that
there is nothing in that decision which would prevent a
court fromlooking into the subsequent conduct or actings of
parties to find out the meaning of the terms of a docunent
when.. there is latent anbiguity.
In these circunstances, we do not think we will be justified
in not follow ng the decision of this Court in Abdulla Ahned
V. Aninmendra Kissen Mtter(1), where this Court said that
extrinsic evidence to determ ne the effect of an instrument
is permssible wherethere, remains a doubt as to its true
meaning and that evidence of the acts done under it is a
guide to the intention of the parties, /particularly, when
acts are. done shortly after the date- of the instrunent.
The point then for consideration is whether s. 6(6) of the
Act is wviolative of the fundamental right wunder Articles
19(1) (f) and 19(1) (g). Section 6(6) reads :
"Where ~a  notice -exercising the option of
pur chasi ng_the undertaki ng has been served
upon the |Ilicensee under - this section, the
licensee shall deliver the undertaking to the
State Electricity Board, the State Government
or the local authority, as the case may be, on
the expiration of the relevant period referred
to in sub-section (1) pending the determ na-
tion and paynent of the purchase price".
The appel |l ants subnmitted that the provision of S 6(6) which

post pones the paynent of the purchase price till after the
determ nation, of the quantum of the purchase price by the
arbitrator is an unreasonable restriction upon the

fundanental right of citizens to carry on business  under
Article 19 (1) (g) and also violative of their fundanenta
right wunder Article 19(1) (f). They submtted that before
the anmendrment in 1959 to the Act, the State Electricity
Board was bound to pay the purchase price before they could
take delivery of the undertaking but that under s. 6(6), it
was not necessary that the purchase price should be  paid
before the undertaking is delivered to the State Electricity
Board, and, that is unreasonable.

The | earned Additional Solicitor CGeneral, on the other hand,
submitted that the appellants had no right to carry on the
busi ness when the Board chose to exercise the option to
purchase the undertaking. at the expiry of the period. The
argunent was that when a valid notice to exercise the option
to purchase the undertaking has been served on the |icensee,
the licensee thereafter has no right to carry on the
busi ness of supplying electricity and, therefore, there is
no question of sub-section (6) of s. 6 abridging the
fundanental -right of the appellants under Article 19 (1)
(g). He also submtted- that the obligation to pay interest
on the purchase price fromthe date of the delivery of the
undertaking up to the date of its payment is-inplicit in s,
7A
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(1) [1960] S.C. R 30, 46.
53

or at any rate the arbitrator functioning under that section
i s bound, under the conmmon |aw of the land to award interest
for the period during which the arbitration proceedi ngs were
pendi ng.

An arbitrator appointed under the section to deternmne the
guantum of the purchase price can pass an award only in
accordance with the terns of s. 7A. Section 7A provides
that where an wundertaking of a licensee is sold, the
purchase price of the undertaking shall be the market val ue
of the undertaking at the tine of the purchase or, where the
undert aki ng has been delivered before purchase under sub-
section (3) of s. 5 at the tine of the delivery of the
undertaking and if there is any difference or dispute
regardi ng such purchase price, the same shall be deterni ned
by the arbitrator.  There is, therefore, no provision which
enabl es” the arbitrator to award any interest on the market
val ue of the undertaking at the tine of the purchase nerely
because the market value is determ ned on a subsequent date.

There can be no doubt about the correctness of the genera

rul e under which a purchaser who takes possession is charged
with interest on his purchase nmoney fromthat tine until it
is pai d. This rule has been applied to conpul sory
pur chases(1). But the question is whether the arbitrator
has power under the's Act to award interest on the purchase
price. In Toronto City Corporation v. Toronto Railway
Corporation(2), the Privy Council held that the general rule
under which a purchaser who takes possession is charged with
interest on his purchase noney fromthat time until it s
paid was well established, and had on nany occasions been
applied to conpulsory purchases but  the duty  of t he
arbitrators in that case was not to deternine all the rights
of the conpany, but only to ascertain the actual value of
certain property at a certain time and that it was a truism
to say that such value could not include interest upon it
and that the liability for interest lay outside of the
arbitration for its enforcenent. ~In MP. Electricity /Board
v.Central India Electric Supply Co.(3) the Madhya Pradesh
Hi gh Court and in Upper Jammuna Valley Electricity Supply
Co., Ltd. v. Municipal Corporation of Delhi(4 ) decided on
April 3, 1972, the Delhi H gh Court, took the view that the
arbitrator functioning under the Act has no jurisdiction to
award interest on the purchase price

The position therefore, is that although the State
Electricity Board is liable to pay interest wunder the
general law for the period during which the licensee has not
been paid the purchase price, the arbitrator, functioning as
he does, under the pro-visions of s. 7A of the Act ~cannot
award any interest on the market value of the undertaking as
determ ned by him The licensee’'s claimfor interest can be
enforced only in a suit. The fact that the claim for
interest can be enforced in a suit by the Iicensee would not
mtigate the unreasonableness of the provision whi ch
authorises the Board to take delivery of the wundertaking
wi t hout paynent of the purchase price.

(1) see Satinder Singh v. Anmrao Singh, [1961] 3 S. C R

676.

(2) [21925] A C 177 at pp. 193-194.

(4) Unreported decision.

(3) A 1. R 1972 M P. 47.
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In support of the contention, that when once the notice
exercising the option to purchase the undertaki ng has been
served, the licensee has no further right to carry on the
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busi ness, the learned Additional Solicitor General placed
reliance on the decision of this Court in Kalyan Singh v.
State of U P.(1) where this Court said that if a scheme has
becomre final under S. 68D(3) of the Motor Vehicles Act, it
has the effect of extinguishing all the rights of an
operator to ply his stage carriage under the permt.

A licensee cannot be told that he has no right to carry on
the business unless a valid purchase is nmade at the expiry
of the period. |If the licensee cannot be required to sel
the undertaki ng wi thout paynment of the purchase price at the
time of delivery of the undertaking. or without a provision
in law for paynment of interest on the purchase price during
the period when paynent i's withheld, there would be no valid
termnation of the licence. It is unreasonable to require a
licensee to deliver the undertaking without paynment to him
of the purchase price or, if the paynent is deferred,
wi t hout conpensating himby way of interest for the period
during ~which the paynent has been withheld. The fact that
an arbitrator is seized of the question of the determ nation
of the purchase price and that he is bound to nake the award
within a specified timein |awwwuld not nean that the
i censee need not be conpensated for the delay in paynment of
the purchase price. The proviso to S. 7(ii) makes it clear
that when an undertaking is sold or delivered to the

Electricity Board 'or to the State, the licence shall cease
to have any further operation. Wen the proviso talks of
sale and delivery, it nmeans a valid sale or a wvalid

del i very. Admittedly, the ’'undertaking belonged to the
licensee and if delivery of theundertaking is to be taken
by the State. Electricity Board, the purchase price nust be
paid before the delivery or, there nust be a provision for
paynment of interest on the purchase price for the period
during which paynent is withheld. Qherwise, the 1licence
will not cease to have operation and the licensee wll be
entitled to carry on the business.

If the arbitrator could have awarded the interest for the
period between the date of delivery of the undertaking and
the paynent of the purchase price, probably it could have
been said that the provision for delivery w thout paynment of
the purchase price woul d not be reasonable. But, to deprive
the licensee of his undertaking w thout paynent of the
purchase price and then ask himor it to goto a court to
enforce the liability for interest for the period for -~ which
the purchase price has been withheld is unreasonable. We
hold that S. 6(6) violates the fundanental right under Art.
19(1)(g) and 19(1)(f) of the 2nd appellant.

The undert aki ng, no doubt, belonged to the 1st appellant, a
cor por ati on. Not being a citizen, it has no | fundanenta
ri ght under

(1) [21962] Supp. 2 S. C R 76.

55

Art. 19. The 2nd appellant is a shareholder and the
Managi ng Director of the Conmpany. |If his right to carry on
the business through the agency of the Conpany is taken away
or abridged, or,, his right to a divisible share in future
of the property of the conpany is dimnished or abridged in
taking delivery of the, undertaking wthout paynment of the
purchase price, there is no reason why he shoul d be di sabl ed
fromchallenging the validity of the sub-section
In R C Cooper v. Union of India(l) this Court said
"Jurisdiction of the Court to grant relief
cannot be denied, when by State action the
rights of the individual sharehol der are
inmpaired, if that action inpairs the rights of
the Conpany as well. The test in deternining
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whet her the shareholder’s right is inpaired is
not formal; it is essentially qualitative : if
the State action inpairs the right of the
sharehol ders as well as to the Company, the
Court will not, concentrating nmerely upon the
techni cal operation of the action deny itself
jurisdiction to grant relief."
The second appellant contends that the value of his
investment in the Conpany is substantially reduced by the
illegal delivery of the undertaking to the Board; that his
right to carry on the business of supplying electricity
through the agency of the Conpany is abridged and that he,
along with the other shareholders are left with the burden
of the debts of the undertaking.
In Bennett Coleman & Co. v. Union of India(2) one of us,
Ray, J. as be then was, speaking for the majority said
"As a result of the Bank Nationalisation case
(supra) it follows that the Court finds out
whet her the legislative neasure directly
touches the conpany of which the petitioner is
a shareholder. A shareholder is entitled to
protection of ~Article 19. That indivi dua
right Jis not'lost by reason of the-fact that
he i s a sharehol der of the company. The Bank
Nati onal i'sation case (supra) has established
the view that the fundanental rights of
sharehol ders as citizens are not |ost when
they ‘associate to forma conpany. Wen their
f undanent al ri ghts as shar ehol ders are
inmpaired by State action their rights
as shareholders are protected. The reason is
that the shareholders’ rights are equally and
necessarily affected if the rights of the
conpany are affected.”
(1) [1970] 3 S. C-R 530 at P. 556.
(2) [1973] 2 S. C. R 757, at p. 773.
56
We think the second appellant is entitled to chall'enge the
validity of the sub-section on the ground that it abridged
hi s fundamental right under Articles 19(1)(g) and 19(1)(f).
In the result we hold that there was no valid purchase of
the undertaki ng and that taking delivery of the undertaking
was unlawful. The State Electricity Board is directed to
redeliver the undertaking to the licensee. W set asidethe
j udgrment under appeal and allow the appeal to the _extent
i ndicated but, in the circunstances, wthout any order as to
costs.
V. P. S
Appeal all owed.
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