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Wages, Paynent of -Jurisdiction -of  Authority-Scope and
extent-H gh Court’s power to issue wit--Paynment of Wges
Act, 1936 (4 of 1936), ss. 15, 16-Constitution of India,
Arts. 226 and 227.

HEADNOTE

An award, called the Standardisation Award, fixing the wages
for different categories of workers in the textile mlls at
Ahrmedabad was made by the Industrial Tribunal. The wages of
clerks were, however, settled by a subsequent agreenent bet-
ween the Ahnmedabad M| Oawners’ Association and the Textile
221

Labour Association. Causes 2 and 5 of the said agreenent
were as follows, -

" 2. That this agreenment shall apply to all the derks
enployed in the local mlls, i. e., persons doing clerica
work, that is those who do routine work of witing, ~ copying
or nmaking cal culations and shall also include _conpounders
and assistant conpounders who are qualified and who are
enployed in the local mlls.

5. A separate scale for those of the enpl oyees who occupy
the position lower than that of a full fledged Cerk but
hi gher than that of an operative will be provided as under: -
Rs. 40-3-70- EB- 4-90-5-105

This scale wll be applicable in case of ticket-checker
coupons-seller, tally-boy, scale-boy, production-checker
third counter, <cloth neasurer or yard-counter, fine-

reporter, cloth/ yarn-exani ner, departnent store man, cut-
| ooker and those others who have not been included above but
who can properly fall under the above category."

The respondents noved the Authority under s. 16 of the
Payment of Wages Act, 1936 (4 of 1936), for an order agai nst
the appellant for payment of. their delayed wages. They
clained to be sem -clerks, lower than full-fledged clerks
but hi gher than operatives, and as such governed by cl. 5 of
the agreemnent. The Authority held against them and the
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appel l ate Authority affirnmed its decision holding that C. 2
O the agreenment determ ned the applicability of ¢cl. 5 and
since the respondents did not cone within C. 2 they could
not maintain their claimunder cl. 5. The H gh Court, on an
application under Art. 226 and Art. 227 of the Constitution

took a contrary view and set aside the orders of the
Authorities and directed a rehearing. In this Court the
appellant mlls urged that (1) the H gh Court had exceeded
its jurisdiction under Arts. 226 and 227 in setting aside
the order of the appellate Authority and (2) the Authority
had itself exceeded its jurisdiction under s. 15 of the Act
in entertaining the applications of the respondents made
under s. 16 of the Act.

Hel d, that both the contentions nmust be negatived.

The Hi gh Court has power under Art. 226 of the Constitution
to issue a wit of certiorari not only in cases of illega

exercise of jurisdiction but also to correct errors of |aw
apparent on the face of the record, although not errors of
fact even though so apparent. No wunfailing test can

however, ' be laid down when an error of law is an error
apparent on the face of the record and the rule that it nust
be self-evident, requiring no el aborate exam nation of the
record, is a satisfactory practical test in a large najority
of cases.

Rex v. Northunberl and Conpensation Appeal Tribunal, [1952] 1
K.B. 338 and Nagendra Nath Bora V. Conmi ssioner of Hills
Di vision and Appeals, Assam [1958] S.C.R 1340, referred
to.

222

Vi swanath Tukaram v. The Ceneral Manager, Central Rail way,
V. T., Bonbay, (1957) 59 Bom L.R 892, considered.

A look at the two clauses is enough to show that the appel -
late Authority in construing them in the way it did
commtted an obvious and nanifest error of |aw 't was
cl ear that the two clauses applied to two di stinct
categories of persons and persons falling under cl. 5 could
not be governed by cl. 2 and were not expected to satisfy
the test prescribed by it.

Under s. 15 of the Paynment of WAges Act, 1936, the Authority
in exercising its jurisdiction, made exclusive by S 22 of
the Act, has necessarily to consider various  questions
incidental to the clainms falling thereunder and, although it
woul d be inexpedient to lay down any hard and fast rule for
determning the scope of such questions, care should  be
taken not to unduly extend or curtail its jurisdiction

Whet her a particul ar enpl oyee was an operative or one above
the rank of an operative and below that of clerk arid,
therefore within cl. 5 of the agreenent, was 'a question
intimately and integrally connected with wages as defined by
the Act and as such fell within the jurisdiction of the
Aut hority under s. 15 of the Act.

There could, therefore, be no substance in the contention
that an enmployee falling within the category of those others
mentioned in the last part of cl. 5 to whomno designation
was attached, could not apply under s. 15 of the Act.

A V. DCosta v. B. C Patel, [1955] 1 S.CR 1353,
referred to.

Ant hony Sabastin Almeda v. R M T. Taylor, (1956) 58 Bom

L. R 899, distinguished.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 243 of 1959.
Appeal by special |eave fromthe judgment and order dated
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April 24, 1958, of the Bonbay High Court in Special Givi
Application No. 874 of 1958.

M C. Setalvad, Attorney-Ceneral for India, G P. Was and
I. N Shroff, for the appellant

Vi t hal bhai Patel, S. S. Shukla, C T. Daru and E
Udayar at hnam for the respondent No. 1.

1960. Decenber 12. The Judgnment of the Court was delivered

by
GAJENDRAGADKAR, J.-The principal question which this appea
by special I|eave raises for our decision relates to the

nature and extent of the jurisdiction conferred on the
authority by s. 15 of the
223
Payment of Wages Act, 1936 (Act 4 of 1936) (hereafter called
the Act). This question arises in this way. The appell ant
Shri  Anbica MIls Co. Ltd., is a textile mll’ working at
Ahmedabad. Three of ~its enployees naned Punanthand,
Shamal das and Vi shnuprasad made an application to the
authority under s. 16 of the Act and prayed for an order
agai nst. the appellant to pay themtheir del ayed wages. In
order to appreciate the( contentions raised by the appellant
disputing the validity of the respondents’ «claim it is
necessary to set out the background of the dispute in some
detail. It appears that an award called the Standardi sation
Award which covered the m |l industry in Ahnedabad was
pronounced by the Industrial Tribunal on April 21, 1948, in
Industrial Reference No. 18 of 1947.  This award fixed the
wages for different categories of workers working in the
textile mlls at Ahnedabad, but 1eft over the question of
clerks for future decision. -Anongst the operatives whose
wages were determ ned by the award the case of ~hand-fol ders
was specifically argued before the Industrial Tribunal. The
Labour Association urged that the rate of Rs. 36-9-0 awarded
to themwas too low and it was pointed out on their behalf
that they did the same work as cut-lookers did in Bonbay
where a head cut-|ooker was given Rs. 52 and a cut-| ooker
Rs. 42-4-0. On the other hand the mll owners contended
that the rate should have been fixed at Rs. 34-2-0 instead
of Rs. 36-9-0. The Tribunal found it difficult to /decide
the point because enough evidence had not ~been produced
before it to show the kind of work that hand-folders were
doing at Ahmedabad; that is why the Tribunal was unable to
rai se the wage of hand-folders to that of out-lookers in
Bonbay. However, it made a significant direction in that
behal f in these words: "At the same tinme", it was observed,
"we desire to nake it clear that if there are persons who
are doing cut-looking as well as folding, they ~should be
paid the rate earned by the out-lookers in Bonbay". Thi s
guesti on has been considered by the Tribunal in paragraph 16
of its award.
The question of clerks, the decision of which “had been
adj ourned by the Tribunal was | ater considered
224
by it and an award pronounced in that behalf. However, the
said award was later ternmnated by the clerks in 1949, —and
that led to an agreenent between the Ahnedabad M1l Owmners’
Associ ation and the Textile Labour Association in the matter
of wages payable to clerks. This agreenent was reached on
June 22, 1949. Clauses 2 and 5 of this agreement are
material for the purpose of this appeal. Let us therefore
read the two cl auses:
"2. That this agreenent shall apply to all the
Clerks enployed inthe local mlls, i.e.,
persons doing clerical work, that is those who
do routine work of witing, copying or making
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cal cul ati ons and shal | al so i ncl ude
conpounders and assi stant conpounders who are
qualified and who are enployed in the Iloca
mills.

5. A separate scale for those of the
enpl oyees who occupy the position | ower than
that of a full-fledged Cerk but higher than

that of an operative will be provided as
under: -

Rs. 40- 3-70- EB- 4- 90- 5- 105.

This scale wll be applicable in case of
ticket-boy, ticket-checker, coupons-sel | er
tal |l ey-boy, scal e- boy, producti on- checker
t hread- count er, cl ot h- measur er or yar d-

counter, ~fine-reporter, cloth/yarn-exam ner
department store man, cut-looker and those
ot hers who have not been included above but
who can properly fall under the above
category."”
After thi's agreenent was thus reached persons doing the work
of cut-lookersbegan to feel that they were entitled to the
benefit of «cl. 5 and sonme clainms were put forth on that
basi s against the enployers. Vishnuprasad and Punanthand
applied before the authority (Applications Nos. 39 and 40 of
1954) and cl ai ned del ayed wages agai nst the appellant on the
ground that they were entitled to higher wages under
paragraph 16 of the award in Reference No. 18 of 1947. This
claim was resisted by the appellant.  The appellant urged
that the applications were not maintainable under the Act,
that they were barred in viewof an arbitration award which
was then in operation and that on the nerits the applicants
were not doing

225

the work of cut-Iooking. Al these  contentions wer e
rejected by the authority. It _exanm ned the duties perforned
by the applicants, and it came to the conclusion that @ both
the applicants were folders (doing cut - | ooki ng, and

consequently they were entitled each to Rs. 42-4-0 per
nonth; in other words, the authority cane to the  concl usion
that the applicants properly, fell —under the category
specified in paragraph 16 of the award referred to above and
as such they were entitled to recover the difference between
Rs. 36-9-0 per nonth which was paid to each one of them and
Rs. 42-4-0 which was due to each one of them This decision
was announced on Septenber 2, 1954.

On July 11, 1955, the present respondents noved t he
authority under s. 16 of the Act. They urged that they were
sem -clerks and occupied a position lower than that of a
full-fledged clerk and higher than that of an operative, and
as such they were governed by cl. 5 of the agreenent and
were entitled to increnent provided by the said-  clause.
This claimwas resisted by the appellant on several grounds.
It was urged that the present applications were barred by
res judicata, that the authority had no jurisdiction to
entertain the applications, and that on the nerits the
respondents were not sem -clerks as contenplated by cl. 5 of
the agreement. On these contentions the authority raised

four issues. It held against the respondents and in favour
of the appellant on issues 1 and 2 which related to the plea
of res judicata and the status of the respondents. 1In view

of the said findings it thought it unnecessary to decide the
two renmmining issues which dealt with the quantum of anount
clainmed by the respondents. |t appears that the question of
jurisdiction, though urged in its pleading by the appellant,
was not raised as an issue and has not been considered by
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the authority. The finding of res judicata was recorded
agai nst Punanthand and Vi shnuprasad. Shanal das had not made
any previous application and so no question of res judicata
arose against his application. H s application was
di smssed only on the ground that he could not claim the
status of a

29
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sem -cl erk. The sane finding was recorded against the two
ot her respondents. It appears that at the trial before the

authority the parties filed a joint Pursis which enunerated
the duties perfornmed by the respondents in paragraphs 2 to
7. The authority took the view that "the duties perforned by
them cannot be said to be the duties of persons doing the
routine work of witing, copying and making cal cul ations".
In the result it was held that the respondents were governed
by the Standardisation Award and did not fall wunder the
subsequent agreemnent.

This deci'sion was chall enged by the respondents before the
District "~ Judge who was the appellate authority wunder the
Act. The appellate authority also was asked to consider the
guestion of jurisdiction. It exam ned t he rel evant
provisions of the Act and held that the authority had
jurisdiction to entertain the applications made before it by
the respondents. On the question of res judicata it agreed
with the finding of the authority, and held that the clains
made by Punancthand and Vi shnuprasad were -barred by res
j udi cat a. Simlarly, on the question of the status of the
respondents it agreed that they were not sem clerks. It is
clear fromthe judgment of the appellate authority that in
determning the status of the respondents, the ‘appellate
authority applied the sanme test as was invoked by the
authority, and it considered the question as to whether the
duties performed by the respondents were simlar 'to the

duties performed by clerks. It-is obvious that the tests
applied are tests relevant to the enployees falling under
cl. 2 of the agreenent, and since the application of the

said tests led to the conclusion that the respondents did
not fall under el. 2 the appellate authority held that el. 5
was inapplicable to them in other words, the judgments of
both the authority and the appellate authority clearly show
that they took the view that el. 2 was wholly determnative
of the issue, and that unless an. enployee fell under-cl. 2
he <cannot claimto be covered by any part of the -agreenent
including el. 5. That is why the appeals preferred by

227

the respondents were dism ssed by the appellate authority on
Sept enber 2, 1954.

These appel | ate deci sions were chal | enged by the respondents
by filing a wit petition under Arts. 226 and 227 of the
Constitution before the Bonbay H gh Court. The Bonbay High
Court has held that the decision of the appellate authority
was patently erroneous in lawin that it proceeded on the
assunption that unless cl. 2 of the agreenent was satisfied
cl. 5 would be inapplicable. It also held that the finding
concurrently recorded by the authorities below on the
guestion of res judicata against two of the respondents was
mani festly erroneous. On these findings the Hi gh Court
allowed the wit petition filed by the respondents, set
aside the orders of the authorities bel ow and sent the case
back to the authority for dealing with it in accordance with
law in the light of the judgnent delivered by the High
Court. It is against this decision that the appellant has
preferred the present appeal by special |eave.

The first contention which the |earned Attorney-General has
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rai sed before us on behalf of the appellant is that the High
Court has exceeded its jurisdiction under Arts. 226 and 227
ininterfering with the decision of the appellate authority.
He ’contends that at the highest the error committed by the
appel l ate authority is one of law but it is not an error
apparent on the face of the record, and he argues that it
was not within the conpetence of the High Court to sit in
appeal over the judgnent of the appellate authority and
exam ne meticul ously the correctness or the propriety of the
concl usions reached by it.

The question about the nature and extent of the jurisdiction
of the H gh Courts in issuing a wit of certiorari under
Art. 226 has been the subject-matter of several decisions of

this Court. It is nowwell settled that the said wit can
be issued not only in case, % of illegal exercise of
jurisdiction but also to correct errors of |aw apparent on
the face of therecord. In this connection it may be

pertinent  to refer to the observations made by Denning,
L.J., in Rex v. Northunberland Conpensati on Appeal Tribuna
The
(1) [1952] 1 K B. 338.
228
wit has been supposed to be confined to the correction of
excess of jurisdiction", observed Lord Justice Denning, "and
not to extend to the correction of errors of law and
several judges have said as much. But ‘the Lord Chief
Justice has, in the present case, restored certiorari to its
rightful position and shown that it can be used to correct
errors of |aw which appear on the face of the record even
though they do not go to jurisdiction". There is no doubt
that it is only errors of lawwhich are apparent on the face
of the record that can be corrected, and errors of fact,
though they may be apparent on the face of the record,
cannot be <corrected [Vide: Nagendra Nath Bora 'v. The
Conmi ssioner of Hills Division and Appeals, Assam (1)]. It
is unnecessary for us to consider-in the present appea
whet her or not a certiorari can.issue to correct an error of
fact on the ground that the inpugned finding of fact is not
supported by any | egal evidence. Thus it would be seen that
the true legal position in regard to the extent ~of the
Court’s jurisdiction to issue a wit of certiorari can _be
stated without much difficulty. Difficulty, however, arises
when it is attenpted to lay down tests for determ ning when
an error of law can be said to be an error apparent on the
face of the record. Sonmetimes it is said that it is only
errors which are self-evident, that is to say, which are
evi dent w thout any el aborate exam nation of the nerits that
can be corrected, and not those which can be discovered only
after an el aborate argunent. In a sense it would be correct
to say that an error of |aw which can be corrected by a wit
of certiorari nust be self-evident; that is what is nmeant by
saying it is an error apparent on the face of the 'record,
and fromthat point of view, the test that the error should
be sel f-evident and shoul d not need an el aborate exam nation
of the record may be satisfactory as a working test in_ a
large mjority of cases; but,, as observed by Venkatarama
Ayyar, J., in Hari Vishnu Kamath v. Syed Ahmad |shaque, (2)
"there must be cases in which even this test might break
down because judicial opinions also differ, and an error
that may be consi dered by one

(1) [1958] S.C.R 1240.

(2) [1955] 1 S.C R 1104, 1123.

229
judge as self-evident might not be so considered by
another". Judicial experience, however, shows that, though
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it cannot be easy to lay down an unfailing test of genera
application it is usually not difficult to decide whether
the inmpugned error of law is apparent. on the face of the
record or not.

VWhat then is the error apparent on the face of the( record
which the H gh Court has corrected by issuing a wit of
certiorari in the present case? According to the Hi gh Court
the construction placed by the appellate authority on cls. 2
and 5 of the agreenment is patently and nmanifestly erroneous.
The appellate authority held on a construction of the said
two clauses that cl. 2 was the determ native clause, and
that wunless an enployee satisfied the requirements of the

said clause he could not claimthe benefit of cl. 5 In
deci di ng whet her the H gh Court should have issued the wit
or not it is necessary to examne the said two cl auses. On

looking at the two clauses it seens to wus that the
conclusion is inescapable that-the error conmtted by the
appel l ate authority is manifest and obvious. Clause 2
applies to clerks enployed in the local mlls, and as such
it describes the nature of the work which is required to be
done by persons falling under that clause. Clause 5, on the
other hand, obviously provides for a separate scale for
those enpl oyees who are not clerks nor operatives; these em
pl oyees occupied a position higher than that of an operative
and below that of a full-fledged clerk. Therefore there is
no doubt that persons falling under cl. 5 cannot fall wunder
el. 2, and should not therefore be expected to satisfy the
test prescribed by the said clause. A bare perusal of the
list of enployees specified by designhation as falling under
el. 5 wll showthat the application of thetest which is
relevant under el. 2 would in their ~case  be whol |'y
i nappropriate and irrelevant. Therefore, in~ our  opinion

the error coomitted by the appellate authority was of such a
mani fest character that the Hi gh Court was justified in
correcting the said error by the issue of a wit of
certiorari. The question involvedin the decision of the
di spute is not so much of construction of the docunent as of
giving effect to the plain terns of the

230

docunent . If el. 5 expressly provides for enployees ,,not
falling wunder el. 2, and if that intention is clarified by
the list of designations which fall under el. 5 and yet ~the

appel l ate authority reads that clause as subject to cl. 2,
that nust be regarded as an error patent on the face of the
record. It is not a case where two alternative ~conclusions

are possible; it is a case of plain misreading of the two
provisions ignoring altogether the very object wth which
the two separate provisions were made. In our opinion
therefore, the contention raised by the |earned Attorney-
CGeneral that by issuing the wit the Hi gh Court has exceeded
its jurisdiction is not well-founded.

That takes wus to the second, and in fact the principal
contention which has been seriously argued before us by the
| earned Attorney-General. He urged that the applications
made by the respondents’ Union on behalf of the three
enpl oyees were inconpetent under s. 15 of the Act and the
authority exceeded its jurisdiction in entertaining them
It is true that this point was not specifically urged before
the authority, but it appears to have been argued before the
appel l ate authority and the High Court, and it is this
contention which raises the problemof construing s. 15 of
t he Act . The case for the appellant is t hat t he
jurisdiction conferred on the authority under s. 15 is a
l[imted jurisdiction, and it would be unreasonable to extend
it on any inferential ground or by inplication.
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The scheme of the Act is clear. The Act was intended to
regul ate the paynment of wages to certain classes of persons
enployed in industry, and its object is to provide for a
speedy and effective renedy to the enpl oyees in respect of

their clains arising out. of illegal deduct i ons or
unjustified delay made in paying wages to them Wth that
object s. 2(vi) of the Act has defined wages. Section 4

fixes the wage period. Section 5 prescribes the tinme of
payment of wages; and s. 7 allows certain speci fied
deductions to be made. Section 15 confers jurisdiction on
the authority appointed under the said section to hear and
decide for any specified area clainms arising out of
deducti ons

231
from wages, or delay in payment of wages, of persons
enpl oyed or paid inthat area. It is thus clear that the

only clains which can be entertained by the authority are
clains arising out of deductions or delay nmade in paynment of
jurisdictionthus conferred on'the authority

to deal with these two categories of clains is exclusive;
for s. 22 of the Act provides that matters which lie wthin
the jurisdiction” of the authority are excluded from the
jurisdiction of ordinary civil courts. Thus in one sense
the jurisdiction conferred on the authority is limted by s.
15, and in another sense it is exclusive as prescribed by s.
22.

In dealing with clains arising out of deductions or delay
made i n paynment of wages the authority inevitably would have
to consider questions incidental to the said matters. In
determning the scope of these-incidental ~questions care
nust be taken to see that under the guise -of  deciding
i nci dent al matters the limted jurisdiction is not
unreasonably or unduly extended. Care nust also be taken to
see that the scope of these incidental ~ questions ' is not
unduly limted so as to affect or inpair the linmted
jurisdiction conferred on the authority. Wile considering
the question as to what could be reasonably regarded as
incidental questions let us revert to the definition of
wages prescribed by s. 2(vi). Section 2(vi) as it then

st ood provided, inter alia, that 'wages’ nmeans al
remuneration capable of being expressed in terns - of npney
which would, if the terms of the contract —of enploynent,

express or inplied, were fulfilled, be payable to a ~person
enployed in respect of his enploynent or of work ~done  in
such enmploynment, and it includes any bonus - or ot her
additional renuneration of the nature aforesaid which would
be so payable and any sum payable to such personby reason
of the term nation of his enploynment. It also provided that
the word "wages" did not include five kinds of paynents
specified in clauses (a) to (e). Now, if a claimis nmade by

an enployee on the ground of alleged illegal deduction or
all eged delay in paynent of wages several relevant | facts
would fall to be considered. |Is the applicant an enpl oyee
of the opponent ?;

232

and that refers to the subsistence of the relation between
the enployer and the enployee. If the said fact is

adnmitted, then the next question would be: what are the
terns of enployment? 1Is there any contract of enploynent in
witing or is the contract oral? |If that is not a point of
di spute between the parties then it would be necessary to
enquire what are the terns of the admtted contract. In
some cases a question may arise whether the contract which
was subsisting at one tine had ceased to subsist and the
rel ati onshi p of enpl oyer and enpl oyee had cone to an end at

wages.

The
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the relevant period. In regard to an illegal deduction a
guestion may arise whether the |ock-out declared by the
enployer is legal or illegal. In regard to contracts of

service some tinmes parties nay be at variance and may set up
rival contracts, and in such a case it may be necessary to
enquire which contract was in existence at the relevant
tinme. Sone of these questions have in fact been the
subj ect-matter of judicial decisions. (Vide: A R Sarin v.
B. C. Patil (1), Vishwanath Tukaramv. The CGeneral Manager
Central Railway, V. T. Bonmbay (2); and Maharaja Sri Unaid
MIls, Ltd. v. Collector of Pali (5)); but we do not propose
to consider these possible questions in the present appeal
because, in our opinion, it would be inexpedient to | ay down
any hard and fast or general rule which would afford a
determ ning test to demarcate the field of incidental facts
which can be legitimtely considered by the authority and
t hose whi ch cannot be so considered. W propose to confine
our decision to the facts in the present case.

VWhat are the facts in the present case? The relationship of
enpl oyer _and enployee is not in dispute. It is admtted
that the three worknen are enpl oyed by the appellant, and do
the work of bleach-folders. ~These folders are classified
into Utarnars and Chadhavnars. Indeed, the itens of work
assigned to these categories of folders are admtted. The
appel | ant contends /that the enpl oynent of the three worknen
is governed by the Award which is in operation

(1) (1951) 53 Bom' L.R 674. (2) [1957] BomL.R 892.

(3) [1960] 11 L.L.J. 364.

233
wher eas the respondent Uni on contends that they are governed
by «c¢l. 5 of the subsequent agreenent. It is comon ground

that both the Award and the agreenent are in  operation in
respect of the persons governed respectively by them so
that it is not disputed by the appellant that the | persons
who are specified by their designation under cl. 5 would be
entitled to, the benefit of the said clause and woul d not be
governed by the Award. |If an enployee is called /a cut--
| ooker by any m |l he would naturally fall under cl. 5; in
ot her words, all the specified categories of enployees named
by designation in that clause woul d not be governed by the
Award though at one stage they were treated as -operatives
but they would be governed by cl. 5 of the agreenent; and if
a person bearing that designation applied under s. 15 0of the
Act his application would be conpetent. The appellant’s
argument, however, is that when the last-part of el. 5
refers to other enpl oyees "who have not been included above
but who can properly fall under the above -category" no
designation is attached to that class, and in such a case it
woul d be necessary to enquire whether a particular enployee
can properly fall under the said category, and that, it 1is
urged, neans that such an enpl oyee cannot apply under s. 15
but nust go to the industrial court wunder the ordinary
industrial law. Thus the controversy between the parties
lies wthin a very narrow conpass. An enployee designated
as a cut-looker can apply under s. 15 and obtain relief from
the authority; an enployee not so designated but falling
under the said category by virtue of the work assigned to
him it 1is said, cannot apply under s. 15 because the
authority cannot deal with the question as to whether the
sai d enpl oyee properly falls under the said category or not.
In our opinion, on these facts, the question as to whether a
particul ar enployee is an operative falling under the Award
or one who is above an operative and below the clerk falling
under cl. 5 is a question which is so intimately and
integrally connected with the problem of wages as defined
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under s. 2(vi) that it would be unreasonabl e

30

234

to exclude the decision of such a question from the

jurisdiction of the authority under s. 15. |If a contract of

enployment is admtted and there is a dispute about the
construction of its terns, that obviously falls within s. 15
of the Act. If that is so, what is the difference in
principle where a contract is adnmitted, its terns are not in
di spute, and the only point in dispute is which of the two
subsisting contracts applies to the particular enployee in
guesti on. If the appellant’s argunment were to prevail it
would lead to this anonal ous position that if a genera
contract of enploynent provides for paynent of wages to
different categories of enployees and describes the said
categories by reference to the duties discharged by them
none of the enployees can ever-avail hinself of the speedy

renmedy - provided by s.” 15 of the Act. 1In such a case every
time a dispute nmay arise about the duties assigned to a
particul ar enpl oyee before his wages are determned. In our
opi nion, ~to place such an artificial linmtation on the

l[imts of the jurisdiction conferred on the authority by s.

15 is wholly unreasonable.~ That is the view taken by the
H gh Court in the present case and we see no reason to
differ fromit.

The question about /the nature and scope of the limted
jurisdiction conferred on the authority under s. 15 has been
considered by this Court in the case of AL V. D Costa v. B

C. Patel (1). In that case the schene of the Act has been
examined by Sinha, J., as he then was, who spoke for the
majority view, and it has been held that "if ~an  enpl oyee
were to say that his wages were Rs. 100 per nonth which he
actually received as and when they fell due but ‘that he
woul d be entitled to higher wages if his clains to be placed
on the higher wages schene had been recognised and given
effect to, that would not be a matter within the amnbit of
the authority’s jurisdiction. The authority has the
jurisdiction to decide what actually the terns of the
contract between the parties were, that is to say, to
determine the actual wages; but the authority has no
jurisdiction to determ ne the question of potential wages”.

The Court took the view that the enpl oyee's

(1) [21955] 1 S.C R 1353.
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conplaint in that case fell within the latter illustration

It would thus be seen that according to thi's, decision the
authority has jurisdiction to determ ne what the terns of
contract between the parties are, and if the terns of the
contract are, admtted and the only dispute is whether or
not a particular enployee falls within one category or
another, that would be( incidental to the decision  of the
main question as to what the terns of the contract are, and
that precisely is the nature of the dispute between the
parties in the present case.

The | earned Attorney-Ceneral has relied very strongly on-the
deci sion of the Bonmbay High Court in Anthony Sabastin Al neda
v. R M T. Taylor(1). 1In that case the enployer and the
enpl oyee went before the Court on the basis of different
contracts and the Court held that it was not wthin the
jurisdiction of the authority to decide which of the two
contracts held the field, which of themwas subsisting, and
under which of themthe enployer was liable to pay wages.
It would be clear fromthe facts in that case that two rival

contract, % were pleaded by the parties, according to whom
only one contract was subsisting and not the other, and so
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the question for decision was which contract was really
subsisting. W do not propose to express any opinion on the
correctness of the view taken by the Bonmbay Hi gh Court on
this question. Al we are concerned to point out is that in
the present appeal the dispute is substantially different.
Both contracts admittedly are subsisting. The only point of
dispute is: do the three worknmen fall within the category of
cut-lookers or do they not If they do then cl. 5 applies; if
they do not the Award will cone into operation. That being
so, we do not see how the decision in Almeda’s case (1) can
really assist the appellant.

In this connection we may point out that it is comon ground
that in Ahnedabad textile mlls do not have a class of
enpl oyees cal l ed cut-1ookers as in Bormbay. The work of cut-
looking along wth other kind of work is done by bleach-
fol ders and ot her

(1) (1956) Bom L.R 899.
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f ol ders. That was the finding made by the authority on an
earlier occasi on when Punancthand and Vi shnuprasad had noved
the authority under s. 15 of the Act. The |earned Attorney-
General has strenuously contended that it is unfair to give
the sane pay to the three workmen who are doing the work of
cut - | ookers only ‘for ~a part of the tine and wer e
substantially doing the work of bleach-folders; t hat ,
however, has no relevance in determning the pr esent
di spute. The only point which calls for decision is whether
or not the work done by the three respondents takes them
within the category of cut-|ookers specified under «cl. 5,
and as we have already pointed out, on an earlier occasion
the authority has found in favour of two of the three
respondents when it held that they were folders doing cut-
looking. |If the said finding anbunts 'to res judicata it is
in favour of the two respondents and not in favour ' of the
appel lant; that is why the |earned Attorney-General did not
seriously dispute the correctness-of the decision of the
Hi gh Court on the question of res(judicata.

In the result the appeal fails and is dismssed with costs.
Appeal dism ssed




