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ACT:

Constitution of India, 1950, Art. 31B read wth N nth
Schedul e- Scope and anmbit of-Wether Art. 31B affords
protection only to the Acts and Regul ations specified in
Ninth Schedule, or also to orders and notifications issued
under those Acts and Regul ati ons.

Constitution of India, 1950, Art 32 "Locus Standi" of
"dealers’ to invoke the jurisdiction of the Supreme Court
under Art. 32 and challenge the provisions of the Price
Control Order as offending fundanental rights under Arts.
14, 19(1) (f) and (g).

Mustard G| Price Control Order 1977 constitutional validity
of -Whether it violates Arts. 14 and 19 (1) (f) and (9)-
VWhet her it is open to such a challenge at all-Applicability
of the doctrine of derivative protection

Distinction between (a) "nerely regulatory Order and those
of price fixation or price control Order" under s. 3(2) (c¢)
of the Essential Conmmpdities Act, and (b) "protection to a
nere grant of powers" and "exercise of that power ",
expl ai ned.
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Price fixation, tests of-Courts cannot interfere with
econom c policies of the Government in cases of beneficia
| egi sl ati on.

HEADNOTE:

Sub-section (1) of section 3 of the Essential Commodities
Act, 1955 which is placed in the Ninth Schedule of the
Constitution, enpowers the Central Govt. to provide by an
order for regulating or prohibiting the production, supply
and distribution-of an _ essential comobdity or trade or
commerce therein, if it is of the opinion, that it is
necessary or expedient. so to do for nmaintaining or
increasing supplies of any essential conmodity or for
securing its equitable distribution- and availability at a
fair price. |In exercise of the power conferred by s. 3 of
the Essential Conmodities Act, 10 of 1955, the CGovernnent of
India in/ its Mnistry of Civil Supplies and Cooperation
i ssued on ' Septenber 30, 1977 the Mustard G| (Price
Control) ~Order, 1977. The Price Control Order provided by
Clause (3) that no dealer was either by hinself or by arty
person on his behalf to sell or offer to sell any nmustard
oil at aretail price exceeding Rs. 10 per Kg. exclusively
of the cost of container but inclusive of taxes. Cause 2
defines a dealer to nmean a person engaged in the ,business
of purchase, sale, or storage for sale of nustard oil

The Price Control Oder was challenged in this Court by
several dealers on ‘the ground mainly, that it violated
Articles 14. 19(1)(f) and 19(1)(g) of the Constitution, Art.
301 was cited but not argued upon with any seriousness.

Uphol ding the validity of the inpugned Price Control O der
and di smissing the appeals the Court,

HELD: Per majority

The Must ard al (Price Cont r ol O der, 1977) is
constitutionally valid. The inpugned Price Control Order is
not an act of hostile discrimnation against the /traders.
It does not violate their right to property or their /right
to trade or business. [319C 331(G

294

Per Chandrachud, J. was he then was] (On behalf of Bhagwati,
Murt aza Fazal Ali, Shirghal, Jaswant —Singh, JJ. and
hi nsel f).

1. On a plain reading of Art. 31 Ait cannot be said that
the protective unbrella of the Ninth Schedul e takes in not
only the acts and regulations specified therein but also
orders and notifications issued under those “acts and
regul ations. [320 C

(a) Art. 31-B constitutes a gave encr oachnent on
fundanental rights, and though it is inspired by a  radiant
soci al philosophy, it nmust be construed as strictly as one
may, for the sinple reason that the guarantee of fundanental
rights cannot be permitted to be diluted by inplications and
i nferences. The Constitution which prescribes the extent to
which a challenge to the constitutionality of a law is
excluded, nmust be construed as denmarcating the farthest
l[imt of exclusion. Considering the nature of the subject-
mat t er which, article 31-B deals wth, there is no
justification for extending by judicial interpretation the
frontiers of the field which is declared by that article to
be i mune from challenge on the ground of violation or

abri dgenent of fundanental rights; [320 D E]
(b) The article affords protection to Act and Regulation
specified in the N nth Schedul e. Therefore, whenever a

chall enge to the constitutionality of a provision of law on




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 41
the ground that it violates any of the fundanental rights
conferred by Part IIl is ought to be repelled by the State

on the plea that the lawis placed in the Ninth Schedul e the
narrow question to which one must address oneself is whether
the inpugned lawis specified in that Schedule. If it is,
the provisions of Art. 31-B would be attracted and the
chall enge would fail without any further inquiry. On the
other hand, if the lawis not specified in the Nnth
Schedule, the validity of the challenge has to be exanined
in order to determ ne whether the provisions thereof invade
in any manner any of ’'the fundamental rights conferred by
Part I11. It is then no answer to say that though the
particular law, as for exanple a Control Oder, is not
specified in "the Nnth Schedul e, the parent Act under which
the order is issued is specified in that Schedule; [320 E-@
(c) Extending the benefit of the protection afforded by
Art. 31-B to any-action taken under an Act or Regulation
whi ch i's specified inthe N nth Schedule. is an unwarranted
extension of ~the “provisions contained in Article 31-B
neither  justified by its language nor by the policy or
principle-underlying it. Wien a particular Act or Regul ation
is placed in the N nth Schedule, the Parlianent may be
assuned to have applied its mind to the provisions of the
particular Act or Regulation and to the desirability,
property or necessity or placing it in the Ninth Schedule in
order to obviate a possible challenge to its provisions on
the ground that they offend agai nst the provisions of part
[, Such an assunption cannot, in the very nature of
things, be nmade in the case of an order issued by the Govt.
under an Act or Regulation which is placed” in ‘the N nth

Schedul e, The fundanmental rights will be eroded of their
significant content if by, judicial interpretation a
constitutional immnity is extended to Oders to t he

validity of which the Parlianent, at |east theoretically,
has had no opportunity to, —apply its mnd. Such an
extension takes for granted the  supposition that the
authorities on whompower is conferred to take appropriate
action wunder a statute will act. within the pernissible

constitutional [imtations, a supposition whi ch past
experi ence, does not justify and to sonme extent falsifies.
[321 CF]

2. The unhol di ng of | aws, by the application of ’he theory
of derivative immnity is foreign to, the schene of our
Constitution and accordingly Orders and Notifications issued
under Acts and Regul ati ons which are specified in the "Ninth
Schedul e nust neet the chall enge that they  of fend  agai nst
the provisions of Part 111 of the Constitution. The
imunity enjoyed by the parent Act by reason of | its being
placed in the N nth Schedule cannot proprio. vigore be
extended to an off-spring of the Act like a Price Contro
Order issued under the authority of the Act. It is
therefore open to the petitioners to invoke the-
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wit jurisdiction of this Court for determ nation of the
guestion whether the provisions of the Price Control Order
vi ol ates Art. 14, 19(11) (f) and 19(1) (9) of t he
Constitution. [321 F-Q.

Vasantl al Maganbhai Sanjanmal v. State of Bonbay and Os.,
[1961] 1 SCR 341, Latafat Alikhan and Ors. v. State of U P.
[1971] Supp. S.C R 719; Expl ained.

Godavari Sugar MIls Ltd. and O's. v. S. B. Kanble and Os.
[1975] 3 S.C.R 585; Applied.

3. Price Control Order does not offend against Art. 14 of
the Constitution [323 F]

(a) The averments in the various Wit Petitions are far too
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vague and general to justify the application of Art. 14. The
petitioners have failed to show by acceptable data that they
fall into a separate class altogether, and cannot therefore
be subjected to the restraints of a single order of price
fixation. [323 H, 324 A

(b) Variation in economc factors governing the nustard oi
trade fromregion to region or differences in the pattern of
trade. in different growing regions and manuf act uri ng
centres cannot by itself justify the argunent that different
prices nust be fixed for different regions and that failure
to do so would necessarily entail discrimnation. [324 A-B]
(c) Dealers in mustard oil, wherever they operate can
legitimately conmprise a single class for the purpose of
price fixation, especially as it is undisputed that the two
basic constants of thetrade are : (i) the cost of nustard
seed constitutes 94 per cent of the cost of the nustard oi
and (ii) about 3.12 kilograns of seed goes into the
extraction of one kilogramof oil. Fixation of different
prices for different regions will, in this background,
frustrate the very object of the exercise that an essentia
conmodi ty shoul'd be nade avail able to the consunmer at a fair
price. [324 B-(]

(d) There is no reliable, data to support the contention,
that dealers in different regions are so differently
situated in the context of and in relation to the, purpose
for which the Price Control Order is issued that fixation of
conmon price for dealers all over the country can reasonably
be described as discrimnatory as against sone of them [324

(e) The charge of over-inclusiveness for the nere reason
that dealers in a certain region have to inport their raw
material from another region cannot be  accepted. Per haps
the high rate of turnover and consunption-in a region |ike
West Bengal may easily absorb the _additional cost of
freight. The CGovernnent of India. in fixing one conmon
price for mustard oil for the whole country, has not acted
i ke Herod who ordered the death of all male children born
on a particular day because one of them would sone day bring
about his downfall. [324 F-F]

State of CGujarat v. Sri Anmbica MIIls Ltd., [1974] 3 SCR 760
@782 referred to.

(f) The nechanics of price fixation has necessarily to be
left to the judgnment of the executive and wunless it is
patent that there is hostile discrimnation against a class
of operators, the processual basis of price fixation has to
be accepted in the generality of cases as valid. [325 B
Saraswati Industrial Syndicate Ltd. v. Union of India [1975]
1 SCR 956. referred to.

4. The Price Control Oder is not violative of/ the
petitioners’ rights under articles 19(1)(f) and 19(1)(g) of
the Constitution. [326 QG

(a) It is inmpossible to determine in these wit petitions
the accuracy of the petitioners’ allegation that  they
purchase nmustard seed fromnonth to. month and fromweek to
week as the crushing of the seed progresses. Most of
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the growers of nustard seed are small agriculturists who
have hardly any staying ability and are therefore compelled
to. sell their produce immediately after the harvesting
season, that 1is to say, between March and June. If the
prices of nustard seed prevailing during that period are
taken into account, it is difficult to accept that the price
of Rs. 10/- per kilogramis so patently unreasonable as to
be violative of the petitioners’ right to hold property or
to do trade or business [326 G H, 327 A]
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(b) Since the bulk of the purchases are mnamde by the

petitioners i medi ately after the harvesti ng season
considering the general pattern of the trade in nustard
seed, it is wholly unnecessary to control the price of

mustard seed, in order effectively to control the price of
mustard oil. [327 B-(

(c) The contention that the consequence of the Price
Control Order cannot be |ooked at for the purpose of
deciding whether the price of nustard oil was fixed in
accordance with |legally acceptable principles cannot be
uphel d. No Court can shut its eyes to the fact that the
Price Control Order produced the salutary and tangible
result of bringing down the price of raw material. [327 C D
(d) A nere literal or nechanical construction is not
appropriate where inmportant questions such as the inpact of
an exercise of a legislative power on constitutiona
provi sions and safeguards thereunder are concerned. In
cases of such a kind, two rul es of construction have to be
kept in mnd: (1) that Courts generally lean towards the
constitutionality of a |legislative neasure upon t he
presunption that a legislature will not deliberately flout a
constitutional safeguard or - right, and that (2) while
construing an enactnent, the Court nust examine its object
and the purpose, the mschief it seeks to prevent and ascer-
tain fromsuch factorsits true scope and neani ng. [327 E-F]
Vrajlal Manilal & Co. and Ors. v. State of MP. and Os.
[1970] 1 S.C.R 400, 409, reiterated.

(e) The dom nant purpose of the provisions of sub-section
(1) and 2(c) of Section 3 of the Essential Commodities Act
1955 is to ensure the availability of essential comodities
to the consuners at —a fair price. And though patent
injustice to the producer is not to be “encouraged, a
reasonable return on investment or a reasonable rate of
profit is not the sine qua non of the validity of ‘action
taken in furtherance of the powers conferred by s. 3(1) and
s. 3(2)(c) of the Essential Commodities Act. The interest
of the consumer has to be kept in the forefront ‘and the
prime consideration that an essential commopdity ought to be
made available to the common man at - a fair price nust rank
in priority over every other consideration. [328 A-B]

(f) Even in the absence of satisfactory proof of the extent
of the profits nade by the petitioners in past years, the

circunstance that the petitioners may have to suf feer a
| oss over a short period immediately followi ng upon the
promul gation of the Price Control Order wll not render the

O der constitutionally invalid. The interplay of -econonic
factors and the laws of demand and supply ~are bound
eventually to. have their inpact on the pattern of prices
prevailing, in the market. |If the dealer cannot. |awfully-
sell the finished product at nmore than Rs. 10/- per
kilogram the price of raw material is bound to adjust
itself to the piece of the product. Subsequent | ‘events
unm st akably denmpnstrate the effect of such interplay and
the favourable reaction which the Price Control Order —has
produced on the price of nustard seed. In natters of the
present nature, such provisions have to be viewed through a
socially constructive. not legally captious nicroscope to
di scover a glaring unconstitutional infirmty, that when
laws affecting |arge chunks of the conmunity are enacted
stray m sfortunes are inevitable and that social |egislation
wi t hout tears, affecting vested rights is virtually
i npossi ble. [328 C F]

B. Panerjee v. Anita Pan, [1975] 2 SCR 774 @782 foll owed.
(g) The inpugned Price Control Order is not so unreasonabl e
as to be constitutionally invalid. 1t is enough conpliance
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with the constitutional nmandate if the basis adopted for
price fixation is not shown to be so patently unreasonable
as to be in excess of the power to fix the price. [328 G
297

Saraswati industrial Syndicate v. Union of India, [1975] 1
SCR 956; referred to.

(h) Imediately prior to the promulgation of the price
control order the consuner was denied the chance to get the
mustard 'O at a price which he could reasonably afford.
For him therefore, the supply had already dried,up. |If,
after the issuance of the order, the supply position
shows no i mpr ovenent, t hat consequence cannot be
legitimately attributed to the operation of the Price
Control Order. At worst, the Order can then be said to have
failed to achieve

its purpose. [329 A- B]

(i) Just as the industry cannot conplain of rise and fal
of prices due to economc factors in an open market it
cannot | simlarly conplain of some increase or reduction in
prices ~as a result of a notification issued under section
3(1) of the Essential Comodities Act because, such increase
or reduction is also based on-econom c factors. Ensuring a
fair price to the consuner was the dominant object and
purpose of the Essential Commodities Act and that object
woul d be conpletely lost sight of, if the producer’s profit
was kept in the forefront. [329 D E]

Shree Meenakshi MIls Ltd. v. Union of India, [1974] 2 SCR
398, Secretary of Agriculture v. Central Reig Refining Co.,
94 Law. Edn. 381; appli ed.

Pani pat Cooperative Sugar M1ls v. Union of India, A LR
1973 SC 536; Anakapalle Cooperative Agricultural and
I ndustrial Society Ltd. v. Union of India, A 1.R 1973 S.C
734; held inapplicable.

Premi er Autonobiles Ltd. & Anr. v. ‘Union-of India, [1972] 2
S.C. R 526; distinguished,

(j) Courts of |law cannot be converted into tribunals for
relief from the crudities and inequities of conplicated
experimental econom c |egislation, [331 A B]

5. The contention that the Price Control = O der is
arbitrary because it is not limted in point~ of time is
without any nerit. |In the very nature of things orders

passed under s. 3(1) read with s. 3(2) of the Essentia

Commodities Act are designed primarily to neet ~urgent
situations which require pronpt and tinmely attention. |If a
price control order brings about an inprovenent in the
supply position or if during the period that such an order
is in operation there is a fall in prices so as to bring an
essential commodity within the reach of the ordi nary
consuner, the order shall have lost its justification and
would in all probability be withdrawn. That in fact ' is what
has happened in the instant case. It appears “that the
supply position having inproved. or so at any rate seens to
be the assessnment of the situation by the Government, the
order has been recently w thdrawn. [331 C E]

6. The ’intervention of the mddlenen is an acknow edged
reality of all trades and businesses. The fact that the
m ddl eman’s profit increases the price of 'goods which the
consunmer has to pay, is axiomatic. It has been the endea-
vour in nmodern times for those responsible for socia

control to keel) the mddleman's activities to the m ninmm
and to attenpt to replace them largely by cooperative
purchase societies of consunmers. The elimnation of the
m ddl emen is bound to cause trouble and inconvenience, but
the wultimate saving in the cost of the finished product
could nmore than bal ance that inconvenience. The argunment of
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the petitioners really anmobunts to a rigid insistence that
they are entitled to carry on their business as they please,
nostly in a traditional manner, regardless of its inmpact on
public interest. But, property rights are not absolute, and
i mportant as the right of property may be, the right of the
public, that such rights be regulated in common interest s
of greater inportance,. [331 GH, 332 A-B]

Led Nebbia v. People of, the State of New York, 78 Law Edn

p. 940 and Narendra Kumar and’” Os. v. Union of India and
Os., [1960] 2 SCR 375 referred to.

298

7. If the Governnent has got the power to fix a fair price
of an essential comodity, it cannot be said that they have
under a pretext trespassed upon a field which does not
properly belong to them  The power conferred by s. 3(1) of
the Essential Commodities Act is undoubtedly purposive. The
Price Control Oder was promulgated by the GCovernnent in
order to achieve the purpose set out ins. 3(1) of the Act.
The fact that a legislative renedy or an admnistrative
order passed in exercise of a statutory power is ineffective
to mitigate an evil may show that it has failed to achieve
its purpose, highlighting thereby the paradox of reform By
fixing a fair price for nustard oil, the Government has not
conmitted a veiled and subtle trespass upon private rights
or upon a legislative field which is not open to them to
occupy. [332 E-(G

K. C. Gajapati Narayannai Rao and Ors., v. State of Oissa
[1954] SCR, 1; Joseph Beauharis v. People of the State of
[Ilinois, 96 Law. Edn. 919 referred to.

8. To be able to find fault with a Jlaw is not to
denonstrate its invalidity. The Parlianment having entrusted
the fixation of prices to the expert judgnent  of the
CGovernment it would be wong for this Court, to exam ne each
and every mnute detail pertaining to the Governnental
deci si on. The CGovernnent is entitled to make pragmatic
adj ustment s whi ch may be called for by particul ar
ci rcunst ances and the price control can be decl ar ed
unconstituti onal only if it is patently arbitrary,
discrimnatory or denonstrably irrelevant to the /policy
which the legislature is free to adopt.  The interest of the
producer and the investor is only one of the variables .in
the constitutional calculus of reasonableness and Courts
ought not to interfere so long as the exercise of
CGovernmental power to, fix fair prices is broadly within a
"Zone of reascuabl eness". The inmpugned Price Control O der
is, therefore, valid and the chall enge nade, thereto by the
petitioners has to fail. [333 B-Q

Metropolis Theater Co. v. City of Chicago, 57 Lawyers . Edn

730; Premier Autompbiles & Anr. v. Union of India [1972]
S.C.R 526; permi an Basin Area Rate Cases, 20 Law. Ed. 2d.
312 referred to.

Per Beg, C.J. (On behalf of Desai J. and hinsel f) (Contra)

1. Article 31-B, no doubt, speaks of "specified" Acts and
Regul ations. But it makes no distinction whatsoever between
any grants of powers and their exercise,. Powers —are
granted or conferred so as to be exercised and not to be
kept in cold storage for purposes of sonme kind of display
only as though they were exhibits in a show case not neant
for actual use. The whole object of a protection conferred
upon powers neant for actual use is to protect their use
agai nst attacks upon their validity based upon provisions of
Part ITT. |If this be the correct position, it would, quite
naturally and logically, followthat their wuse is what
really protected. [30F-H

2. A del egated or derivative power could not rise higher
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or travel beyond the source of that power from which it
derives its authority and force If Bagla's case is good |aw
(no party has questioned its correctness, Articles 14 and
19(i) (f) d (g) could be deened to be, "witten into"
Section 3 of the Act itself? (They would control the scope
of orders which could be passed under it. That is,

undoubtedly the way in which guarantees of fundanenta

rights could and should function if the Act containing
Section 3 itself had not been placed in the Nnth Schedul e
so as to take away the guarantees of fundamental rights from
the substance of it. [309 B-(

Hart Krishna Bagla v. State of MP., [1955] 1 S.C.R 380;

referred to.

3. If the effect was to widen the orbit of section 3 of
the Essential Conmodities Act or to renove the Ilimtations
put by Articles 14 and 19 upon the exercise of powers under
it, the logical and natural result would be to enlarge the
scope ,or sweep of the Orders passed under it. But, if it
has no such upon section 3 of the Act itself, orders passed
under it 'would continue to subject to provisions of section
3 of the Act as controlled by Articles 14 and of the
Constitution so that they will have to satisfy what may be
descri bed

299

as a "dual test", firstly, that of provisions of section 3
of the Act itself; and secondly, that of provisions of

Chapter |11l of the Constitution containing fundamenta
rights. [309 D F]
4. The Ninth Schedul e does not provide any protection at

al | against attacks based upon either the vice of = excessive
del egation or want of legislative conmpetence defects which
could be said to vitiate the grant of powers despite their
place in the Ninth Schedul e.

The distinction between protectionto a nere grant of powers
and to their exercise, therefore, seem specious in the
context of the protection. It cannot ,explain why, if
section 3 is protected by the Ninth Schedule, the /exercise
of power granted by it, which manifests itself in contro

orders is not protected. It would be so protected, /if at
all, not because the Orders to be nade in future, as such

are protected but because the power actually conferred and
f ound in existence in section 3 is protected. The

protection is given to a power which is specified and in
exi stence which has to be used for certain purposes and not
to what nmay be specified in future. [310 A-C]

5. If orders passed under section 3 of the Act also get a
protection it would be what may be descri bed as a
"derivative" protection so long as the Orders are

covered by section-3 of the Act. It is available only so

| ong as and because the source of their authority-Section 3
of the. Act is protected by the Ninth Schedul e: O ders
purporting to be nmade under section 3 of the Act | must,
however satisfy the tests found in section 3 itself in every
case. "They can never escape the basic tests whether
section 3, the source of their authority, is protected by
the N nth Schedule or not. The further tests inmported by
Articles 14 and 19 of the Constitution into section 3
could be applied to these orders only so long as t hese
added tests are attached to or can be read into section 3 of
the Act, but not after they have been deliberately delinked
or renoved from section 3. The term "skel eton"
legislation is wused sonetinmes for denoting the br oad
outlines of a particular scheme found in an Act of which
details are to be filled in later by administrative orders
of experts. Essential Comodities Act, 1955, cannot be
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spoken of as a piece of "skeleton" legislation. [310 D, F-Q@
6. Section 3, sub-section (1) of the Act provides for
del egation of powers to the Central Governnent in order that
it my carry out certain purposes by framing appropriate
schenes and evol vi ng policies which may neet the purposes of
the Act. These schemes and policies to serve the stated
purposes may differ ,as regards the nature of nmeans adopted
and even in the particular objectives sought at particular
times to accord with changing circunstances. Oders passed
under section 3 of the Act, in pursuance of such schemes or
policies, do not becone parts of the Act for the purposes of
the Ninth Schedul e of the Constitution. Oders passed under
the Act, before its inclusion in the Ninth Schedule, could
al so be said to be protected directly by the NNnth Schedul e
if mentioned there. But, there could be no independent and
direct protection of this Schedule conferred wupon orders
passed under the Act. [310 G H,~ 311 A-B]

CGodavari Sugar Mlls Ltd. and Ors. v. S. B. Kanble and Os.,
[1975] 2 S.C.R 885 referred to.

7. | f the section under which the control order was passed
is protected fromany attack based on the provisions. of
Part 111 of the Constitution, the only question wll be
whether the Control ~ Order is covered by the protected
enmpowering provision. If it falls outside the enpowering
Provisions it would be invalid in any case. If it falls
within the enpowering Provision but could be found to be
struck by the provisions of Art. 19(1)(f) and (g) of the
Constitution, an attack on the Control O der by. reason of
Article 19(1)(f) and (g) wouldbereally on ‘against the
enpowering provisions -itself  which is protected. The
Contr ol order, therefore, —enjoys what  nmay  he call ed
derivative protection. [312 A-C.]

Latafat Alikhan and Os. v. State of U P., [1971] SUPP
S.CR 719 @720; applied.

8. The Act was put in the Ninth Schedule to prevent the
i nvocation of Articles 14, 19 and 31 for obstructing
nmeasures to necessary as price fixation of
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essential commodities is for pronoting the objectives of a
socialist welfare economny. This would be a sufficient

answer to all the argunent& on the wunconstitutionality of
fixing the price of nustard oil bel ow what is claimed to be
the cost price. [314 G

As the inpugned order of 30th Septenber, 1977, falls w thin
the provisions of s. 3, question of violating a fundamenta
right does not arise. |If an inmpugned order were to fal
outside section 3 of the Act, no question of  applying any
test of reasonabl eness contenplated by Article | 19(6) . need
arise because it would then be purely illegal restriction
upon the right conferred by Art. 19(1)(g) which would fai
for lack of authority of any law to support it. [315 B-(C

9. Section 3 makes necessity or expediency of a 'contro
order for the purpose of maintaining or increasing supplies
of an essential conmmdity or for securing its equitable
distribution at fair prices the criteria of validity. It is
evident that an assessnent of either the expediency or
necessity of a neasure, in the light of all the facts and
ci rcunst ances whi ch have a bearing on the subjects of price
fixation, is essentially in a subjective matter. hj ective
criteria my enter into determnation of particular selling
prices of each kilogramof mnmustard oil at various tines.
But, there is no obligation here to fix the price in such a
way as to ensure reasonable profits to the producer or
manuf acturer, because the object is to secure -equitable
distribution aid availability at fair prices so that it is
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the interest of the consuner and not of the producer which
is the determining factor in applying any objective tests at
any particular time. The nost inportant objective fact in
fixing the price of rmustard oil, which is consuned generally
by |large nasses of people of limted nmeans, is the paying
capacity of the average purchaser or consuner. [312 D (G

10. Principles of fair fixation of price apply only in
those cases where there is an obligation upon the price
fixing authority to take certain matters into account which
have a bearing on cost of production and are designed to
secure fair share of profits to the producers. Section 3 of
the Act has very different purposes in view It may be that
the cost of production and reasonable anmount of profits to
the manufacturers have an indirect bearing on nmatters set
out in section 3(1) of the Act. But, in cases where the
effects of a policy or a nmeasure adopted in achieving
pur poses set out in section 3(1) are matters of guess work,
after experimentation, the actual consequences can be
indicated with a fair ampunt of certainty only by giving
sonetine  for a policy to work out and reveal its results.
Presence of such features in a case cannot invalidate price
fixation of which the direct objects are set out ins. 3(1)
of the Act. [315 D-F]

A price fixation to nmeet the general purposes set out in
section 3(1) of the Act, ained at reversing the vicious
inflationary spiral of rising prices. nay appear arbitrary
or unreasonable judged by standards applicable to price
fixation aimed at giving reasonable profits ‘to producers
which is not the object of section 3(1) of the Act. [315 G

The whol e machi nery of control of supplies with a view to
their equitable distribution and securing their availability

at fair prices , 1 is nuch nore conprehensive than the
machinery for price fixation in-special cases on  given
principl es. Price fixation on certain given Principles is

enjoined wunder s. 3(3) of the Act only when there is an
order under s. 2(f) of the Act conpelling the sale of a
whol e stock or a specified Part of it to the Central /or a
State Governnent or to authorities or persons as directed by
them Again, section 3 (a) (iii) provides a machinery for
price fixation in special cases. Simlar is position wth
orders under sections 3B and 3C. [316 D E]

11. It is not the function of Suprene Court or of any Court
to sit in judgrment over matters of economic policy as nust
necessarily be left to the Government of the day to decide.
Many of them as a nmeasure of price fixation must
necessarily be, are nmatters of prediction of ultimte
results on which even experts can seriously err and
doubtless differ. Courts can certainly not be expected to
decide themw thout even the aid of experts. That a /price
fixed at Rs. 10/- per kg., as a part of an attenpt to break

t he vicious inflationary circle, is not at al l an
unr easonabl e step. [313 C D
301

But the, Court can take judicial notice of subsequent facts.
The effect of the order of 30-9-77 was so beneficial that
the rice, of nustard oil has fallen in the nei ghbourhood of
Rs. 7/- per kg. which illustrates the extrenme inadvisability
of any interference by any. Court with measures of econonic
control and planning directed at maxim sing general welfare.
It is not the function of the.Courts to obstruct or defect
such beneficial neasures devised by the Government of the
day. Courts cannot pass judgrments on the wisdom of such
actions, unless actions taken are so conpletely unreasonabl e
that no | aw can be cited to sanction them [314 H 315 A-B]
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12. Unless, by the terns of a particular statute, or order
price fixation is nade a quasi-judicial function for
specified purposes or cases, it is really legislative in
character because it satisfies the tests of |egislation. A
| egi sl ative neasure does not concern itself with the facts
of an individual case. It is nmeant to lay down a genera
rule applicable to all persons or objects or transactions of
a particular kind or class. 1In the case before us, the
control order applies to sales of nustard oil anywhere in
India by any dealer. |Its validity does not depend on the
observance of any procedure to be conplied wth or
particular types of evidence to be taken on any specified
matters as conditions precedent to its validity. The test
of wvalidity is constituted by the nexus shown between the
order passed and the purposes for which it can be passed,
or, in other words by reasonabl eness judges by possible or
probably consequences. [317 G H, 318 A]

Pani pat Cor poration Sugar MIIs v. Union of India, [1973] 2
SCR 860; Meenakshi MIls Ltd. v. Union of India [1974] 2 SCR
398; Premi er Autonobile Ltd. v. Union of India, [1972] 2 SCR
526; Saraswati |ndustrial Syndicate Ltd. etc. v. Union of
India, [1975] 1 SCR 956; referred to.

13. Even executive or legislative action nmust be confined

tothe limts within which it can operate. [t rust f al

reasonably within/'the scope of the powers  conferred. The
scope of the powers.conferred depends upon terns of the
enmpower i ng provi sion. The enpowering provision in the

instant case is widely worded. The validity of section 3
has not been challenged. and it could not be challenged by
reason of Article 31-B after its inclusion in the 9th
Schedul e of the Constitution. [318 B-C]

14. In a case in which the Central Government is judge of
expedi ency and necessity to the extent that even the
protection of the guaranteed fundanental rights cannot stand
in the way of its view or opinion of” such necessity and
expedi ency, a challenge on the grounds on which it was
attenpted coul d not succeed. [318 C D

15. Patent injustice and unreasonable injury  to the
interests of consuners nmust be shown if a measure of ~ price
control, in the nature of either legislative or  purely

adm nistrative action, is assailed. So |long as the action
taken is not so patently unjust and unreasonable as to 1 ead
to the irresistible conclusion that it could not fall wthin
section 3(1) of the Act it cannot be set aside or declared
invalid. The test has to be that of consequences on objects
sought by section 3(1) of the Act. Judged by this test, the
order of 30th Septenber, 1977, fall within the purview of
section 3 of the Act and it has served its purposes. [319 A-
d

Leo Nebbia v. People of the State of New York, 29 U S/ (78
Law. Edn.) 502; Perm an Basin Area Rate Cases (20 Law Edn

2d) p. 312 referred to.

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition Nos. 712, 715-739, 760-
764, 765-770, 779-780, 781-84, 838-855, 861-873 & 874-892 of
1977.

A K. Sen (in W. 712), V. M Tarkunde (in WP 715-39) J.
L. Jain (in WP 861-892) & P. P. Juneja for the petitioners

in W P. Nos. 712, 715-739, 874-892 and 861-873/77.
77. D. Goburdhan for the Petitioners in WP Nos. 760-64 &
765-70/ 77

2-277 SCl /78
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302
A K Sen (in W 779-780), S. B. Sanyal, Alit K Mttar &P
K. Mikherjee for the petitioners WP 779-80/77
D. P. Mikherjee & A. K. Ganguli for the petitioners in W
P. Nos. 781-784/77.
S. S. Ray, AA. K Punja &H K Puri for the Petitioners in
W P. Nos. 838-855/77
S. N. Kackar, Sol. Genl. (WP Nos. 812 & 838), R P. Bhatt
(w 861), E. C Agarwala and Grish Chandra for the
respondent .
770, L. N. Sinha & U P. Singh for RIState of Bihar in W P.
No. 765781-784/77
A. P. Chatterjee, Mikti Mitre & G S. Chatterjee for
R/ State of West Bengal
The foll owi ng Judgnents were delivered
BEG C. J.-The ninety-one wit petitions before us for
delivery of our reasons in support of our order dated 23
Novernber, 11977 dism ssing them raised a common question of
the wvalidity of anorder (hereinafter referred to as ’'the
Control . ‘Order), ~passed on 30th Septenber, 1977, by the
Mnistry of Civil Supplies and Cooperation of the Governnent
of India, which runs as foll ows
" ORDER

New Del hi, the 30th Septenber 1977
S. O WHEREAS the /Central Governnent is of opinion that it
is necessary and expedient so to do for securing equitable
distribution and availability at fair prices, of nustard
oi l;
NOW THEREFORE, in exercise of the powers conferred by
section 3 of the Essential Commodities Act, 1955 (10 of
1955), the Central Governnent hereby nakes the follow ng
orders nanely :
1. Short title, extent and commencenent. (1) This Order may
be called the Mustard O I (Price Control) Order, 1977.
(2) It extends to the whol e of India.
(3) It shall come into force at once
2 Definition.-In this Oder, "dealer" neans a person
engaged i n the business of the purchase, sale or storage for
sale of nustard oil.

3. Price at which a dealer nay 'sell.-No -dealer” shall
either by himself or by any person on his behalf,” sell _or
offer to sell any nustard oil at a retail —price exceeding

Rs. 10/- per kilogram exclusive of the cost of container
but inclusive of taxes.
Sdf -
(T.  Bal akri-shnan)
Joint Secretary to the CGovt. of India
(File No. 26(16)/77-ECR)"
303
The order WAS passed in exercise of the powers conferred
upon the Central Government by section 3 of the “Essentia
Commodities Act, 1955 (hereinafter referred to as ’'the
Act’). This provision |lays down:
"3(1) If the Central CGovernnent is of opinion
that it is necessary or expedient so to do for
mai ntaining or increasing supplies of any
essential commodity or for securing their
equitable distribution and availability at
fair prices, or for securing any essentia
commodity for the defence of India or the
efficient conduct of mlitary operations it
may, by order, provide for regulating or
prohi biting t he producti on. suppl y and
distribution thereof and trade and commerce
t herein.
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(2) Wthout prejudice to the generality of the
powers conferred by subsection (1), an order
nmade t hereunder may provide-

(a) xxx XXX XXX XXX XXX

(b) xxx XXX XXX XXX XXX

(c) for controlling the price at which any
essential comobdity nay be bought or sold;

(d) for regulating by licences, pernmts or
ot herw se t he st or age, transport,
di stribution, disposal, acquisition, use or
consunption of, any essential comuodity;

(e) for prohibiting the wthholding from
sale of any essential commodity ordinarily
kept for sale;

(f) for~ requiting any person holding in
stock, or engaged in the production, or in the
busi ness of buying or selling, of any
essential conmmodity, "

(a) to sell the whole or a specified part
of .~ the quantity held in stock or produced or
received by him or

(b) in the case of any such conmodity which
is likely to be produced or received by him
to sel'l the whole or a specified part of such
commpdi ty when produced or received by him

to the Central Governnent or a State
Government or an

of ficer or agent of such Governnent or to a
Cor porati on

owned or ~controlled by such Governnment or to
such ot her

person or class of persons and in such
circunstances as mmy be specified in the
or der.

Expl anation |.-An order nade under this clause
inrelation to foodgrains, edible oilseeds or
edi bl e oils, nay, having regard /'to the
estimated production, in the concerned / area,
of such foodgrains, edible oilseeds and edible
oils,

304

fix the quantity to be sold by the producers
in such area and may also fix, or provide for
the fixation of, such quantity on a graded
basis, having regard to the aggregate of the
area held by, or under the cultivation of, the
producers.

Expl anation 2.-For the purpose of this clause,
"production" wth its grammtical  variations
and cognate expressions includes manufacture
of edible oils and sugar;"

We are not concerned here with ot her
provi sions of section 3 (2).

Section 3(3), which will be relevant for the
purposes of interpretation, runs as follows :
"3 (3) Wiere any person sells any essentia
commodity in conpliance with an order nade
with reference to clause (f) of sub-section
(2), there shall be paid to him the price
therefore as hereinafter provided

(a) where the price can, consistently wth
the controlled price, if any, fixed under this
section, be agreed upon, the agreed price;

(b) where no such agreenent can be reached,
the price calculated with reference to the
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controlled price, if any;

(c) where neither clause (a) nor clause (b)
applies, the price calculated at the nmarket
rate prevailing in the locality at the date of
sale."

Agai n, section 3A | ays down:

"3A(1) If the Central Governnent is of opinion
that it is necessary so to do for controlling
t he rise in prices, or preventing t he
hoar di ng, of any foodstuff in any locality, it
may, by notification in the Oficial Gazette,
direct that notw thstandi ng anything contai ned
in sub-section (3), the price at which the

foodstuff shall be soldin the locality in
conpliance with an order nmade with reference
to clause (f) of sub-section (2) shall be

regulated in accordance with the provisions of
thi's sub-section.

(ii) ~Any notification issued under this sub-
section shal

remain in force for such period not exceeding
three nmonths as may be specified in the
notification.

(hi) Wiere, after the issue of a notification
under this sub-section, any person sells
foodstuff of the kind specified therein and in
the locality so specified, in conpliance wth
an order nmade with reference to clause (f) of
sub-section (2), there shall be paid to the
seller as the price therefore.-

(a) where the price can, consistently wth
the controlled price of the foodstuff, if any,
fixed under this section, be agreed upon, the
agreed price;

305

(b) where no such agreenent can be reached,
the price calculated with reference’ to the
control led price, if any;
(c) where neither clause (a) nor clause (b)
applies, the price calculated with reference
to the average nmarket rate prevailing in the
locality during the period of three nonths
i medi ately precedi ng the date of t he
notification.
(iv) For the purposes of sub-clause (c) of
cl ause (iii), the average mar ket rate
prevailing in the locality shall be determ ned
by an officer authorised by 'the Centra
Governnment in this behalf, with reference to
t he prevailing mar ket rates for whi ch
published figures are available in respect of
that locality or of a neighbouring locality
and the average market rate so deterni ned
shall be final and shall not be called in
guestion in any court."

Addi tional sub-sections (3B) and (3C,) will also require

consi derati on
section 3(2).

in order to arrive at the correct neaning of
They read as foll ows
"(3B) Were any person is required, by an
order nmade wth reference to clause (f) of
sub-section (2), to sell to the Centra
Governnment or a State Government or to an
of ficer or agent of such Government or to a
Cor por at i on owned or controlled by such
CGover nrrent , any gr ade or variety of
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foodgrains, edible oilseeds or edible oils in
relation to which no notification has been
i ssued under sub-section (3A), or such
notification having been i ssued has ceased to
be in force, there shall be paid to the person
concerned notwithstanding anything to the
contrary contained in sub-section (3), an
amount equal to the procurenent price of such
foodgrains, edible oilseeds or edible oils, as
the case may be specified by the State
CGovernment, with the previous approval of the
Central Covernment having regard to-
(a) the controlled price, if any, fixed
under this section or by or under any other
law for the tine being in force for such grade
or variety of foodgrains, edible oilseeds or
edi bl'e oils;
(b) t he general crop prospects;
(d) the recommendations, if any, of the
Agricul tural grains, edible oilseeds or edible
oils available at reasonable prices to the
consuners, particularly the vul nerabl e section
of the consuners; and
(d) the recomendations;  if any, of the
Agricultural Prices Commission with regard to
the pricce of the concerned grade or variety of
foodgrains, edible Ol seeds or edible oils.
306
(3C) ‘Where any producer is required by an
Order nmade wth reference toclause (f) of
subsection_ (2)to sell any kind of sugar
(whether to the Central Governnent or a State
CGovernment or to an officer or agent of such
CGovernment or to any ot her person or class of
persons and either-no notification in respect
of such sugar  has been issued under sub-
section (3A) or any such notification, having
been issued hag ceased to remain in'force by
efflux of time, then; notw thstanding anything
contained in sub-section (3), there shall be
paid to that producer —an anpunt - therefore
which shall be calculated with reference to
such price of sugar as the Central Governnent
may, by order, (deternine, having regard to-
(a) the mnimm price, if-any, fixed for
sugarcane by the Central Governnent under
this, section;
(b) the manuf acturing cost of sugar
(c) the duty or tax, if any, paid or payable
t hereon; and
(d) the securing of a reasonable return on
the capital enployed in the business of
manuf act uri ng sugar
and different prices may be determ ned from
time to tine for different areas or for
different factories or for different kinds of
sugar .
Expl anation.-For the purposes of this sub-
section, "producer" neans a person carrying on
the busi ness of nmanufacturing sugar."”
It is necessary to keep other clauses of section 3 also in
one’s mind to get a true picture of the statutory context of
the power of price control. The drastic nmeasures which the
Central Governnent nmay adopt, extending to virtually taking
over of managenent of appointing Authorised Controllers of
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particular undertakings, so as to carry out the objects
"stated in section 3(1) of the Act, and the nechani sm of
control visualised to ensure due and proper exercise of the
statutory powers are also very significant. The provisions
cont ai ni ng these are
"3(4) If the Central CGovernnent is of opinion
that it is necessary so to do for maintaining
or increasing the production and supply of an
essenti al commodity, it may, by order,
aut hori se any person (hereinafter referred to
as an authorized controller) to exercise, with
respect to the whole or any art of any such
undertaking engaged in the production and
supply of the comobdity as nay be specified in
the order such functions of control as may be
provi ded therein. and so long as such order is
in force with respect to any undertaking or
part thereof,"

307

(a) the authorized controller shall exercise
his functions in accordance with any
instructions given to him by the Centra
CGovernnment, ~so, however, that he shall not

have any power to give any direction
i nconsi stent with the provisions of any
enactment or any instrunent determining the
functions of the persons in charge of the
managenent of the undertaking, except in so
far as . may be specifically provided by the
order; and

(b) the undertaki ng or part shall be carried
on in accordance with any directions given by
the authorized controller under the provisions
of the order, and  any person having any
functions of ‘managenent in relation to the
undertaking or part shall conply with any such
directions.

3(5) An order made under this section shall, -

(a) in the case of an order of ~a genera

nature or affecting a class of persons, be
notified in the Oficial Gazette; and

(b) in the case of an order directed to a
speci fied i ndividual be served on such
i ndi vi dual -

(1) by delivering or tendering it to  that
i ndi vidual , or
(ii) if it cannot be so del i'vered or
tendered, by affixing it on the outer door or
sone ot her conspicuous part of the prenises in
which that individual lives, and a witten
report thereof shall be prepared and w tnessed
by two persons living in the nei ghbourhood.
3 (6) EBEvery order made under this section by
the Central Governnent or by 'any officer  or
authority of the Central Governnent shall - be
| ai d before both Houses of Parlianment as soon
as may be, after it is nmade."
It has also to be renenbered that if the mechanism of
price/, control of some essential commmodities fails, there
i s under our Constitution, with its socialistic orientation
and objectives, the provision in Article 19 (6) (ii) for
“the carrying on by the State, or by a corporation owned or
controlled by the State, of any trade, business, industry or
service,, whether to the exclusion, conplete or partial, of
citizens or otherw se".
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The petitioners assail the control order on four grounds
firstly, that it violates the fundanental rights of the
petitioners to property under Article 19 (1) (f) and to
carry on their trade and business guaranteed by Article
19(1) (9) of the Constitution; secondly, t hat t he
petitioners are denied the benefits of Article 14 of the
Constitution; thirdly, that the order is hit by Article 301
of the Constitution;
308
and, fourthly, that the Central Order is outside the scope
of section 3 of the Act.
We need not consider Article 301 of the Constitution as the
petitions do not, beyond citing the provision, set out any
facts to show how this Article is involved. This Article is
nmeant for protecting “inter-State as well as intrastate
"freedom of trade, commerce, and intercourse". But, Article
302 provides
"Par | i anent may by law inpose such
restrictions on the freedom of trade, commrerce
or ~intercourse between one State and another
or within any part of the, territory of India
as may be required in the public interest."
Al t hough, Article 302 does not speak of "reasonabl e"
restrictions, yet , it is evident t hat restrictions
contenplated by it nmust bear a reasonable nexus wth the
need to serve "public interest". It the tests of Section 3
of the Act are satisfied by an Order, it could not fail to
serve public interest. Hence, fromthis point of view also,
it is enough if we consider whether the Control Oder falls
within section 3 of the Act.” It was evidently for this
reason that, beyond nentioning Article 301, counsel for the
petitioners did not, quite rightly, advance nmuch argunent to
show how Article 301 is involved here. W wll, therefore
not consider it any nore here.
It was, however, vehenmently ~urged on behalf of t he
petitioners that the Control Oder 1is assailable for
violating Article 14 and 19(1) (f) and (g) despite the fact
that the Act itself was placed in 1976 in the 9th’ Schedul e
of the Constitution. The result of placing it there’ by a
constitutional amendment is that section 3 of the Act becane
free fromany limtations based on the provisions of Part
1l of the Constitution. Article 31B, providing for a
renoval of the protection to fundanental rights given by
Part 11l of our Constitution, |ays down :
"31B. Val i dation of certain Act s and
Regul ati ons. -
Wthout prejudice to the generality. of the
provisions contained in article 31A, none of
the Acts and Regulations specified in the
Ninth Schedule nor any of the provisions
t hereof shall be deened to be void, or ever to
have become void, on the ground that such Act,
Regul ation or provision is inconsistent' wth,
or takes away or abridges any of the rights
conferred by, any provisions of this Part, and
notwi t hst andi ng any judgnment, decree or order
of any court or tribunal to the contrary, each
of the said Acts and Regulations shal |
subject to the power of any conpetent |egis-
lature to repeal or anend it, continue in
force."
It is evident that Article 31B protects only Acts and
Regul ations specified in the Ninth Schedule fromthe vice of
invalidity for inconsistency with provisions of Part 11l of
the Constitution but not anything done or to be done in
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future under any of the provisions of
3009

any Act so specified, such as an order passed under section
3 of the Act.,

If section 3 of the Act, which was held in Shri Hari Kishan
Bagla v. State of Madhya Pradesh(1l) to pass the tests of
validity inmposed by articles 14 and 19 (1) (f) and (g), read
with articles 19 (5) and (6), a Control Order passed under
section 3 would also be required to pass these tests as its
scope could not be wi der than that of the provisions which
authorises its pronulgation. A delegate or derivative
power could not rise higher or travel beyond the source of
that power fromwhich it derives its authority and force

If Bagla's case (supra) is good |law (no party has questi oned
its correctness) Articles 14 .and 19(1) (f) and (g) could be
deened to be, if one may so put it, "witten into" section 3
of the Act itself. They would control the scope of orders
whi ch coul d be passed under it.  That is, undoubtedly the
way in which guarantees of fundanental rights could and
should flunction if the Act containing section 3 itself had
not been placed in the Ninth Schedule so as to take, away
', be guaranteed of fundamental rights fromthe substance of
it.

The question of interpretation before us is : Wiat is the
effect of putting the Act in the Ninth Schedul e upon Contro

Orders passed under section 3 of the Act?  The answer to
this question nust necessarily depend upon-the effect of
such a change of the |egal position upon the provisions of
section 3 itself which authorise control orders passed-
under it. |If the effect was to widen the orbit of section 3
of the Act or to renpve the limtations put by Article 14
and 19 upon the exercise of powers under it, the |ogical and
natural result would be to enlarge al'so the scope or. sweep
of the orders passed under it. But, if it has no such
ef fect upon section 3 of the Act-itself, orders passed under
it would continue to be subject to provisions of section 3
of the Act as controlled by Articles 14 and 19 of our
Constitution so that they will have to satisfy what may be

described as a "dual test" : firstly that of provisions of
section 3 of the Act itself; and, secondly, that of
provisions of Chapter IIl1 of the Constitution -containing

fundanental rights.

Learned Counsel for the petitioners suggested that the
placing of the Act in the Ninth Schedule protected only the
grant of powers under section 3 of the Act but - not ~their
exercise. Article 31B, no doubt, speaks of "specified" Acts
and Regul ati ons. But it makes no distinction ~whatsoever
bet ween any grants of powers and their exercise.' Powers are
granted or conferred so as to be exercised and not to be
kept in cold storage for purposes of sonme- kind of ~ display
only as though they were exhibits in a show case not ' neant
for actual use. The whole object of a protection conferred
upon powers nmeant for actual use is to protect their use
agai nst attacks upon their validity based upon provisions of
Part 111. If ',his be the correct position, it would, quite
naturally and logically, followthat their use is what is
really protected.

(1) [1955] 1 SCR380.

310

In practice, it is the- exercise of power which is generally
assail ed and not the nmere confernment of it which raises the
somewhat different question of |egislative conpet ence.
I ndeed, the N nth Schedul e does not provide any protection
at all against attacks based upon either the vice of
excessi ve del egation or want of |egislative conpete defects
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which could be said to vitiate the grant of powers despite
their place in the NNnth Schedul e. But, questions of
conflict with fundanmental rights and of transgression of
Legitimate or reasonable, limt.% upon their exercise arise
when citizens conplain of unreason. able inpedinents to the
exercise of their fundamental rights. The distinction

between protection to a nere grant of powers and to their
exercise, therefore, seens specious in the context of the
protection. It cannot explain why, if section 3 is
protected by the N nth Schedule. the exercise of power
granted by it, which manifests itself. in control orders, is
not protected. It would be so protected, if at all, not be-
cause the orders to be mude in future, as such are
protected, but because the power actually conferred and
f ound in existence in section 3 is protected. The
protection is givento a power which is specified and in
exi stence which has to be used ' of certain purposes and not
to what nmay be specified in future.

If orders passed under section 3 of the Act also get a

protection it would be what nmy be described as a
“derivative" protection solong as the orders are covered by
section 3 of the Act. It is-available only so long as and

because the source of ‘their authority--section 3 of the Act-
is protected by the N nth Schedule. Oders purporting to be
made under section 3 of the Act nust, however, satisfy the
tests found in section 3 itself in every case. They can
never escape the basic tests whether section 3, the source
of their authority, \is protected by the Ninth  Schedule or
not . The further tests inported by Articles 14 and 19 of
the Constitution into section 3-could be applied to these
orders only so long as these added tests are attached to or
can be read into section 3 of the Act, but not after they
have been deliberately delinked or renmoved from section 3,
if one nmay so describe the effect of the inclusion 'of the
Act in the Ninth Schedul e.

The Solicitor-General contended that section 3 of the Act

constituted what he described as "skeleton" |egislation
over which the exercised of powers given by section 3 built,
so to say, a body of "flesh and blood". The term "skel eton"

legislation is wused sometimes for ~denoting the br oad
outlines of a particular scheme found in an Act ~ of which
details are to be filled in later by admnistrative orders

of experts. It is doubtful whether the Essenti a
Commodities Act, 1955, could be spoken of as a piece  of
"skel eton" 1egislation. Section 3, sub-s.(1) of the Act

provi des for del egation of powers to the Central Governnent
in order that it may carry out certain purposes by framng
appropriate schemes and evol ving policies which may neet the
purposes of the Act. These schenes and policies to  serve
the stated purposes may differ as. regards the nature of
means adopted and even in the particul ar objectives sought
at particular times to accord with changing circunstances.
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Orders passed under section 3 of the Act, in pursuance  of
such schenes or policies, do not becone parts of the Act for
the purposes of the Ninth Schedul e of the Constitution. On
the strength of the views expressed by this Court in
Godavari Sugar MIls Ltd. & Os. v. S. B. Kanmble & O's., (1)
with which we respectfully agree, the nost one can say is
that orders passed under the Act, before, its inclusion in
the Ninth Schedule, could also be said to be protected
directly by the Ninth Schedule if nentioned there. But ,
there could be no i ndependent and direct protection of this
Schedul e conferred upon orders passed under the Act before
us just as none could be given to either the anendments of
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an Act or to regulations passed under the Act which were
considered in Godavari Sugar MIls case (supra).

As already indicated above, the inpugned control order is
assailed mainly on the ground that it violates Articles 14
and 19(1) (f) and (g) of the Constitution. It 1is alleged
that the manufacturers of oil having invested a great dea
of capital in Mustard oil manufacturing industry and having
purchased oil seeds at higher rates than those which have
entered into the calculation of the Governnent in fixing the
price of mustard oil for the consunmer cannot be nade to sel

oil, 1into which Mustard seed is converted, at prices below
those at which they could thensel ves produce oil. It is
submtted that to-require them to do so anobunts to
confiscation of property contrary tolaw as well as a

restriction upon the right guaranteed by Article 19(1)(g) of
the Constitution wupon themto carry on an industry or

busi ness free from unreasonable restrictions. Valid
restrictions, it'is submtted, can only be reasonable and in
the interests of the general public. It was suggested that

the protection of Article 31(1) against deprivation of

property —contrary to |law was also involved here. The nmain

guestion ,to be decided therefore, is whether Part [I1l of

the Constitution is available at all to test the validity of

the i npugned control order.

In Latafat Ali Khan & Os. v. State of UP., (1) a

Constitution Bench /of this Court decided such a question

quite rightly in our opinion as follows (at p. 720)
"It 'seems to us that if a statutory rule is
within the powers conferred by a section of a
statute protected by At. 3 1 B, it is
difficult to say that the rule nust further be
scrutini sed under Arts. 14, 19 etc, Rule 4(4)
seems to us to be a rule which does not go
beyond the powers conferred under s. 6(xvii),
read with s. 44 of the Act. At any rate, s.
6(xvii) and rule 4(4) are part of a scheme of
land reform in U P. and would be protected
from attack under Art. 31B of t he
Constitution".

In that case, the rule made under the provisions of the

I mposition of Ceiling on Land Hol di ngs Act 1960 of U P. was

under attack. The section under which the rule was nmde

enjoyed the protection of both Articles 3 1 A and 3 1B of

the Constitution. Hence, it was held that the rul e was not

to be questioned if it fell within the enpowering

(1) [1975] 3 S.C. R 885.

(2) [21971] Suppl.S.CR 719at 720.
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provision of the Act. The position before us is /very
simlar. The Control order passed under section 3 of the

provisions of the Act before us, included in the N nth
Schedul e, is assailed on the ground that, although section 3
of the Act may be protected by the 9th Schedul e of the  Act,
yet, an order passed under this provision is not so protect-
ed. Although, we agree that the inmpugned order is not
protected for this reason, yet, if the section under which
it was passed is protected fromany attack based on the
provisions of Part |11l of the Constitution, the only
guestion which survives is whether the control order is
covered by the protected empowering provision. |If it falls
out side the enpowering provision it would be invalid in any
case. If it falls within the enpowering provision but could
be found to be struck by the provisions of Art. 19 (1) (f)
and (g) of the Constitution, an attack on the control order,
by reason of Article 19(1) (f) or (g), would be really one
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agai nst the enpowering provision itself which is protected.
The control order, therefore, enjoys what nay be called a
derivative protection. Al that has to be shown by the
Central CGovernnent is that it falls within the enpowering
provision. No further test, based on fundanmental rights in

Chapter 111 of the Constitution, can be applied to it in
such a case

Al the tests of validity of the inpugned price control or
fixation order are, therefore, to be found in section 3 of
the Act. Section 3 makes necessity or expediency of a

control order for the purpose of maintaining or increasing
supplies of an Essential commodity or for securing its
equitable distribution at fair prices the criteria of
validity. it 1is evident that an assessnent of either the
expedi ency or necessity of a neasure, in the light of al
the facts and circunstances which have a bearing on the
subjects of price fixation, is essentially a subjective,
matter. It is true that objective criteria may enter into
determ nations of particular selling prices of each kil ogram
of mustard oil ~at various tines. But, there is no
obligation here to fix the price in such. a way as to ensure
reasonabl e profits to the producer or manufacturer. It has
al so to be remenbered that the object is to secure equitable
distribution and availability at fair prices so that it 1is
the interest of the consuner and not of the producer which
is the determining factor in applying any objective tests at
any particular tine. Hence the nost inportant objective
fact in fixing the price of nustard oil, which is consuned
generally by large nasses of people of limted neans is, the
payi ng capacity of the average purchaser or consuner.
Statistics of rise in pricesof nustard oil throughout the
country indicated a very sharp rise during the period
preceding the control order. |t was no |onger available at
a reasonable price to the average consuner. It is difficult
to understand how the average consuner coul d buy nustard oi
at more than Rs. 10/- for each kilogram of nmustard oi
unless his purchasing capacity was increased by punping
noney into his pocket artificially. This would necessarily
imply a general rise in wages of the working classes and
sal aries of niddle classes which do not share the profits of
an inflationary economy. |In other words, a
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fixation of price above Rs. 10/- per kg. of nustard oi
could have, contributed to push the country down the
slippery slope of inflation towards economic ~crisis and
di saster.

Price control and planning may have been forced upon al
nations of the world due to the needs and exigencies of
nodern "total" warfare. But, as has been observed, the
pr obl ens of t he aftermath or of t he peace and
reconstruction, which follow (according to some they "break
out") are no less demanding. |In addition, it is ' ‘conmon
know edge that the popul ati on expl osi on, unenpl oynment, and
rising prices in our country, due to the inflationary spira
pose problens with no less grave inplications for the whole
country than a war. It would be no exaggeration to say that
the fate of every government depends wultimately wupon a
sati sfactory solution of these problens, and, particularly,
on its capacity to check rise in prices of essentia
commodi ti es.

We have listened to |long argunents directed at showi ng us

that producers and sellers of oil in various parts of the
country will suffer so that they would give up producing or
dealing in rmustard oil. It was urged that this would, quite

naturally, have its repercussions on consunmers for whom
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must ard oil wll becone even nore scarce than ever
ultimately. W do not think that it is the function of this
Court or of any Court to sit in judgnment over such matters
of economic policy as nust necessarily be left to the Covt.
of the day to decide. Many of them as a measure of price
fixation nmust necessarily be, are matters of production of
ultimate results on which even experts can seriously err and
doubtless differ. Courts can certainly not be expected to
deci de them wi t hout even the aid of experts.

It is imnpossible for any Court to take evidence from al
over the country to determ ne whether particular concerns or
parties which have come up before this Court or could not
reasonably produce nustard oil at a cost which could nake it
reasonable for themto sell it at Rs. 10 /per Kkg. Lear ned
Counsel before wus have tried to perform this inpossible
task. W think that it should not even have been attenpted
in a case of this kind because the price at which nmustard
oil was sold coormonly in the nmarket not very long ago and
the price which prevailed at the tinme when the control order
of 30th Septenber, 1977, was passed are nmatters of common
know edge. Al that the Govt. need have done was to take a
pol i cy decision based on what coul d reasonably be the paying

capacity of the average buyer of nustard oil and the Ilikely
effects of the intended price fixation. It seems to us to
have done that. It is true that sufficient material, from
these points of view, was 'not placed before us by the Union
of India. Nevert hel ess, the matter is so obvious and
glaring that we do not think that detailed statistics are
needed. W del i berately do not gointo the great mess of

mat eri al s whi ch have been sought to be placed before us from
the point of view of present cost of producing nustard oi
and the fixation of a reasonable price based on a
determi nation of that. The nore essential questions to
answer, fromthe point of view of provisions of section 3 of
the Act were : Can the mass of ordinary consumers pay nore
than Rs. 10/- per kg ? Even if the price of nustard oil is
fixed at less than the cost price to the ducers, is it not
necessary to take such a neasure in order to break the
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vicious inflationary spiral and bring down prices ? The | ast
guestion could only be answered by waiting and watching the
ultimate effects of a particular price, fixation on
prices of nustard seed and cost of production of nustard oi
ultimately. |If the object of price fixation suggested by
this question is very 'necessary to take into account, from
t he poi nt of view of availability of nustard oil at
fair prices to consumers, as we think it is, the actua
cost of production to the purchasers could certainly not
be the sole or the decisive factor. It could only be one out

of a Dunber of relevant facts and circunstances.

The net result of the nass of statistics placed before us on
behal f of the petitioners is that the price fixed
shoul d have been about Rs. 3/-per kg. nore, that is to  say,
about Rs. 13/- per kg. Even if we accept this to be
correct estimate for normal tines, when fair and reasonable
profits to t he producers could be an i mport ant
consideration, we think that a price fixed at Rs. 10/- per
kg., as a part of an attenpt to break the Vi ci ous
inflationary circle, is not at all an unreasonabl e step.
Students and observers of economic systens tell wus that

inflation is no problemin socialist countries because the
whol e. econony is so conpletely controlled that there is no
guestion of a rise in prices. Under whi ch our system is
known as a "m xed econony" planning and price fixation

are part of that social control which becomes inevitable
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under certain conditions. Indeed, it seens quite
unavoi dabl e, under any system whi ch adopts socialistic
nmeasures to achi eve the common good. The ar gument on
behalf of +the Union is that the result of this fixation
even bel ow cost price, will necessarily produce desired
effects upon the free sector in which price of nustard seed
is still not controlled. The control i nposed will nake it
i npossi bl e for producers to offer excessive prices for
nmustard oil seed denanded by the growers. Hence, it was
ar gued that the cost of production was bound to come down
in course of tine i f petit-loners could only wait a
l[ittle. Fixation at even uneconom c sel ling price
inplied tenporary |loss to the producers, so as to serve
their own ultimate interests and-those of general welfare.

Such sacrifices ought it was suggested, be readily borne
by producers of nustard oil in a, systemlike ours. |If
they were not able to bear them they could close down

their factories. They could hot claima right to carry on
busi ness or nmanufacture on their own terns. Such is not the
right guaranteed even by article 19 (1) (g) of the
Constitution. —~However, as we have -already indicated, it
seenms that the Act was put in‘the Ninth Schedule to prevent
the invocation of Articles 14, 19 and 31 for obstructing
nmeasures soO necessary -as price fixation of essentia
commodities is for pronoting the objectives of a socialist
wel fare econony. This, in our opinion, would be a sufficient
answer to all the argunents which had been put forward at
consi derabl e I ength before us on the unconstitutionality of
fixing the price of nustard oil below what is clainmed to be
the cost price.

It may be nentioned, en passant, that even during the
interval between the passing of our order disnissing Wit
Petitions for the enforcenent of fundanent al rights
protected by Part Il1 of the Constitution and the delivery
of these reasons, so beneficial was the effect of the order
of 30th Septenber, 1977, that price of mustard oil has
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fallen in the nei ghbourhood of Rs. 7/- per kg. Apparently,
this is enough to cover reasonable profits of producers as

well as mddl enen. We are inforned that the _inmpugned
Control Order has itself been withdrawn by the Centra
CGover nment . We can take judicial notice of those facts
whi ch illustrate the extreme inadvisability of any
interference by any court with neasures of economc contro
and planning directed at maxinmi sing general -welfare. It is

not the function of the Courts to obstruct or defeat such
benefici al measures devised by the Govt. of the day. Courts
cannot pass judgnments on the w sdom of such actions, unless
actions taken are so conpl etely unreasonable that no law can
be cited to sanction them

If the inpugned order of 30th Septenber, 1977, falls wthin
this provision, as we think it does, no question of
violating a fundamental right could arise. |If an inpugned
order were to fall outside section 3 of the Act, no question
of applying any test of reasonableness contenplated by
Article 19(6) need arise because it would then be a purely
illegal | restriction upon the right conferred by Article
19(1) (g) which would fall for lack of authority of any |aw
to support it.

We have al so heard consi derabl e argunent on principles of
fair fixation of price which, it was submtted, nust take
into account the cost of production as well as a reasonable
amount of profit to the manufacturer and the m ddl enan. As
i ndi cated above, such principles apply only in those cases
where there is an obligation upon the price fixing authority
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to take certain matters. into account which have a bearing
on cost of production and are designed to secure fair share
of profits to the producers. Section 3 of the Act set out
above,, as already indicated, has very different purposes in
view It may be that the cost of production and reasonable
amount of profits to the manufacturers have an indirect
bearing on matters set out in section 3(1) of the Act. But,
in cases where the effects of a policy or a neasure adopted
in achi eving purposes set out in Section 3 (1) are matters
of guess wor k, after experinentation, t he actua
consequences can be indicated with a fair anount of
certainty only by giving sonetime for a policy to work and
reveal its results. Presence of such features in a case
cannot invalidate price fixation of which the direct objects
are set out in section 3(1) of the Act.

M. Kacker, learned Solicitor Ceneral has rightly drawmn our
attention to a distinction between nerely, regulatory orders
and those of price fixation or price control under section 3
(2) (c) of the Act. A price fixation to neet the genera
purposes - set out in section 3(1) of the Act, ained at
reversing -the vicious inflationary spiral of rising prices,
may appear arbitrary or unreasonable judged by standards
applicable to pricefixation ained at giving reasonable
profits to producer,-, which is not the object of section
3(1) of the Act. /The whol e evidence of the petitioners is
m sdirected inasmuch as it proceeds on-the assunption that
what could be no nmore than a relevant consideration is the
whol e and sol e object of section 3(1) of the,  Act. About
other matters there is practically no evidence so that we
are left in the region of guesswork.
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No case has been cited before us to show that an Order meant
to serve a purpose the execution of which nay, as indicated
above, require fixation of price even below cost price for
the tinme being, is outside Section 3 (1) of the Act. It was
rightly urged on behalf of the Union that the Control |order
is a tenporary and experinental device for achieving a
particul ar purpose, covered by Section 3(1) of the 'Act at a

particul ar tine, in a particular state of affairs. It
was submitted that, after the purpose is achi eved, the
order could be and will be withdrawmn by the Govt. of India.

As already ’'stated above, that order has been w thdrawn
because the purpose has been achieved. Even if that purpose
had not been achieved, the order could be withdram if it
becane evident to the Governnent that such control woul'd not
achieve the desired object. It is extrenely hazardous for
Courts to enter the sphere of experinmentation.in matters of
econom ¢ policy which nmust be, left to the Governnent of the
day.

It will be seen fromthe provisions of Section 3 (3) of the
Act that price fixation on certain given principles is
enj oi ned only when there is an order under Section 2 (f) of
the Act compelling the sale of a whole stock or a specified
part of it to the Central or a State Governnment or to
authorities or persons as directed by them Again, Section
3 (a) (iii) provides a machinery for price fixation in
special cases. Simlar is the position with orders under
sections 3B and 3C. The whole nachinery of control of
supplies with a viewto their equitable distribution and
securing their availability at fair prices, it
will be seen, is nmuch nore conprehensive than the nmmachinery
for price fixation in special cases on given principles.

The cases cited before us on price control relate to the
sphere in which the criteria for fixation of were indicated
either by a statutory provision or by orders= thereunder
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In Pani pat Cooperative Sugar MIls v. Union of India(l),
this Court said :
" Two principal questions arise in t hese
appeals : (1) what is the true interpretation
of s. 3 (30 and (2) whether the price of Rs.
124. 63 was in accordance with the provisions
of S. 3 (3¢ ?"
Thus, statutory principles for price fixation were under
consideration there. Again, in Shree Meenakshi MIls Ltd.
v. Union of India(2), there were directions given under the
Cotton Textiles Control Oders prescribing sales through
certain channels. The principles on which the sale prices
of textiles were to be fixed, in accordance with relevant
rul es, were explained by this Court.
In Meenakshi MIIls' case (supra) may, C.J., disapproved of
the decision of this Court in Prenmier Autonpbiles Ltd. .
Uni on of India(3), in the foll owi ng words
(1) [2973] 2 S.C.R 860.
(2) [1974] 2S.C. R 398.
(3) [1972] 2 S.C R 526.
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.1 L5
"The Prem er Autonobiles (supra) decision does not consider
that the concept of fair prices vanes with circunstances in
whi ch and the purposes for which the price control is sought

to be inposed. This decision because of the specia
agreenment there does not consider that the fixation of fair
price with a view to holding the prices line may be

stultified by allowng periodic increase in price."
It was al so observed there
“I'n Prem er Autonobiles case (supra) this Court ~said that
the concept of fair price fixed under section 18Gtakes in
all the elements to nake it fair for the consuner leaving a
reasonable margin of profit to the nanufacturer ' wthout
which no one will engage in _any manufacturing activity.
These observations were made on the basis of the agreenent
of the parties there that irrespective of technical 'or |ega
points the Court should base its judgnment on examinati on of
correct and rational principles and should direct” deviation
fromthe report of the Conm ssion of Inquiry appointed by it
with the concurrence of the parties only when it ~is shown
that there has been a departure fromthe established princi-
ples or the conclusions of the comm ssion are showmn to be
denonstrably wong or erroneous.’.
In other words, the judgnent was not to provide a precedent
for anything sinilar to be done by Courts in other cases.
In Saraswati Industrial Syndicate Ltd. etc.  v.  Union of
India(l) the cases nmentioned above were discussed by this
Court in the context of Suger Control Order, 1966,  where
clause (7) laid down certain matters to be considered in
determning fair price. It was held there
"Price fixation is nore in the nature of a
| egi slative neasure even though it may be
based upon objective criteria found in_ a
report or other nmmterial. It could not,
therefore, give rise to a conplaint that a
rul e of natural justice has, not been foll owed
in fixing the price. Nevert hel ess, t he
criterion adopted must be reasonable."
The guiding factors laid down in clause (7) of the Sugar
Control Order, 1966, were held to afford only indicate to
hel p the Governnent in fixing prices on the lines indicated
in the Control Order.
We think that unless, by the terns of a particular statute,
or order, price fixation is made a quasi-judicial function
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for specified purposes or cases, it is really legislative in
character in the type of control order which is now before
us because it satisfies the tests of |I|egislation. A
| egi sl ati ve measure does not concern itself with the facts
of an individual case. It is nmeant to lay down a genera
rule applicable to all persons or objects or transactions of
a particular kind or class. 1In the case before us, the
Control Order applies to sales of nustard oil anywhere in
India by any dealer. |Its validity does not depend on the
observance
(1) [1975] 1 S.C. R 956.
3-277SCl /78
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of any procedure to be conplied with or particular types of
evi dence to be taken onany specified matters as conditions
precedent to its validity. The test of wvalidity is
constituted by the nexus shown between the order passed and
the purposes for which it can be passed, or in other words
by reasonableness j udges by possi bl e or pr obabl y
consequences.
It is true that even executive or |egislative action nust be
confined to the limts withinwhich it can operate. It nust
fall reasonably within the scope of the powers conferred.
The scope of the powers conferred depends upon the terns of
the enpowering provision. As we have already nentioned, the
enpowering provision in the instant case is widely worded.
The validity of section 3 has not been chal |l enged before us.
As indicated above, it could not be challenged by reason of
Article 31B after its inclusionin the 9th Schedul e of the
Constitution. The result necessarily is that, in.a case in
which the Central Governnent is the judge of expediency and
necessity to the extent that even the protection of
guar anteed fundanmental rights cannot stand-in the way of its
view or opinion of such necessity and expediency, it
chal | enge on the grounds on which it was attenpted before us
coul d not succeed.
W nmay also nmention that the view we have taken of the
dom nant purpose of section 3(1) of the Act is in accordance
with the follow ng elucidation of its purpose in Meenaksh
MIlls case (supra):
"The question of fair price to the consuner
with reference to the domnant object and
Purpose of the legislation claining equitable
distribution add Availability at fair price is
conpletely lost sight of if-profit and the
producer’s return are kept in the forefront.
The mai ntenance or increase of supplies of the
commodity or the equitable distribution and
avai lability at fair prices are the
fundanent al purposes of the Act."
W do not think that we need deal with American ‘cases in
price 'fixation such as Leo Nebbia v. People of the State of
New York(1l), where the guarantee of due process against
capricious action was involved. in this country,  such
guarantees in regard to rights of property or to carry  on
i ndustry or trade or business could only arise by reason of
Articles 14 and 19 of the Constitution which it, excluded
here because of the protection conferred upon section 3 of
the Act by the 9th Schedul e of the Constitution. I may,
however, nention that in Perm an Basin Area Rate cases(2),
where the nmmjority of l|earned judges of the U S. Suprene
Court laid down, inter alia, with regard to price fixation
by a body of experts of Federal Power Conm ssion required to
proceed quasi-judicially, that in order to "over turn the
Conmi ssion’s judgnment" the petitioners nmust "undertake the
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heavy burden of nmmking a convincing showing that it is
invalid, because it is unjust and unreasonable in its
consequences". That was a case in which a Conmission was
charged with a duty to fix rates in accordance

(1) 291 U.S. (78 Law. En.) 502.

(2) 20 L. Ed. 2d. p. 312.
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with certain principles after taking evidence and hearing
parties effected. Nevertheless, the duty of the petitioners
was held to extend to denonstrating the unreasonabl eness and
injustice of the consequences. A fortiori, patent injustice
and wunreasonable injury to the interests of consumers nust

be shown iif a nmeasure of price control, in the nature of
either legislative or purely admnistrative action, 1is
assai |l ed. So long as the action taken is not so patently

unjust and unreasonable as to lead to the irresistible
conclusion that it could not fall within section 3(1) of the
Act it cannot be set -aside or declared invalid. The test
has to be that of consequences on objects sought by section
3 (1) of the Act. Judged by this test we think that the
O der of 30th Septenber, 1977, fell within the purview of
section 3 of the Act and it has served ,its purposes.
For reasons given above, the order of dismssal of Wit
Petitions already passed by us on 23rd Novenber, 1977 is, in
our opinion, fully/justified.
ORDER

Y. V. CHANDRACHUD, P. N. BHAGWMTI, S.” MURTAZA FAZAL ALI,
P. N. SHI NGHAL AND' JASWANT S| NGH JJ-.
We will give our reasons |later since as at present advised,
with great respect, we are not disposed to agree with a part
of the reasoning of the learned C. J.

(Dated May 5, 1978)
CHANDRACHUD, C.J.-On Septenber 30, 1977, the Governnment of
India in its Mnistry of Cvil Supplies and Cooperation
issued the Mistard Ol (Price  Control) Oder 1977, in
exercise of the power conferred by section 3  of the
Essential Commodities Act, 10 of (1955. The Price/ Contro
Order provides by clause 3 that no deal er shall either by
hi msel f or by any person on his behalf sell or offer to sel
any mustard oil at a retail price exceeding Rs. 10/- per
kil ogram exclusive of the cost of container but inclusive
of taxes. Clause 2 defines a "dealer’ to mean a person
engaged in the business of purchase, sale, or storage for
sal e of nustard oil.
The Price Control Oder was challenged in this Court by
several ,dealers on the ground, mainly that it violates
articles 14, 19 (1 ) (f) and 19 (1) (g) of the Constitution.
Article 301 was cited but not argued upon wth any
seriousness.
The argunent that the Price Control Order offends ~ against
the right to property and the right to carry on “trade or
business requires ’'for its appreciation and decision the
awareness that by the 40th Amendment passed in 1976, the
Essential Commodities Act was placed in the "Ninth Schedul e
to the Constitution as item125. One of the min con-
tentions of the Union Government in answer to the
petitioners’ challenge to the constitutionality of the Price
Control Order is that since the Act, by reason of its being
placed in the Ninth Schedule, is imune fromattack on the
ground that its provisions violate the funda-
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nental rights guaranteed by Part 11l of the Constitution
the Price Control Order which is but a creature of the Act
must enjoy the same immunity. This contention has found
favour with the | earned Chief Justice, Shri M H Beg but,
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with respect, we are unable to share his view

Article 3 1 A of the Constitution saves |aws which provide
for mtters nentioned in clauses (a) to (e) thereof from a
chall enge wunder articles 14, 19 or 31 notw thstanding
anything contained in article 13 of the Constitution.
Article 31A which was introduced by the Constitution (First
Amendnent) Act, 1951, validates certain Acts and Regul ations
providing that without prejudice to the generality of the
provisions contained in Article 31A, "none of the Acts and
Regul ations specified in the Ninth Schedul e nor any of the
provisions thereof" shall be deened to be void, or ever to
have beconme void, on the ground that such Act, Regul ation or
provision is inconsistent with, or takes away or abridges
any of the rights conferred by, any provisions of Part |I11.
On a plain reading of this article it seens to us inpossible
to accept that the protective unbrella of the Ninth Schedul e
takes in its ever w dening wings not only the Acts and
Regul ati ons speci fi ed therein but al so Orders and
Notifications issued under those Acts and Regulations.
Article 31B constitutes a grave encroachnent on fundanenta
rights and doubtless as it may seemthat it is inspired by a
radi ant social philosophy, it must be construed as strictly
as one my, for the sinple reason that the guarantee of
fundanental rights  cannot be permtted to be diluted by
inmplications and inferences. An express provision of the
Constitution which / prescribes the extent to which a
challenge to the constitutionality of a law is excluded,
must be construed '‘as denmarcating the farthest 1linmt of
excl usi on. Consi deriing the nature of the subject-nmatter
which article 31B deals with, there is, in _our opinion, no
justification for extending by judicial interpretation the
frontiers of the field which is declared by that article to
be inmmune from challenge on the ground of violation or

abridgenent of fundanental rights. The article affords
protection to Acts and Regulations specified in the N nth
Schedul e. Ther ef or e, whenever a chal | enge to the

constitutionality of a provision/of |law on the ground that
it violates any of the fundanental rights conferred by Part
1l is sought to be repelled by the State on the plea that
the lawis placed in the Ninth Schedule, the narrow question
to which one nmust address oneself is whether the inpugned
law is specified in that Schedule. |If it is, the provisions
of article 31B would be attracted and the challenge would
fail without any further inquiry. On the other hand, if the
law is not specified in the Ninth Schedule, the validity of
the challenge has to be examined in order to determne
whet her the provisions thereof invade in any manner any of
the fundamental rights conferred by Part II1l1. It is then no
answer to say that though the particular |aw, as for exanple
a Control Order, is not specified in the Ninth Schedule, the
parent Act under which the Order is issued is specified in
t hat Schedul e.

The Mustard G| (Price Control) Order, 1977, was ' passed
under section 3 of the Essential Comodities Act, 1955,
which by the relevant part of its sub-section (1) enpowers
the Central Governnent to provide by an order for regulating
or prohibiting the production
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supply and distribution of an essential conmobdity or trade
and conmerce therein, if it is of the opinion that it 1is
necessary or expedient so to do for nmaintaining or
increasing supplies of any essential conmmodity or for
securing its-equitable distribution and availability at a
fair price. Since the Act of 1955 has been placed in the
Ni nt h Schedul e, none of its provisions, including of course
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section 3(1), is open to attack on the ground that it ever
was or is inconsistent with or takes away or abridges any of

the rights conferred by any provision of Part Ill of the
Consti tution. But that is the farthest that the imunity
of fered by article 31B can go. |In other words, speaking of

a provision directly in point, s. 3(1) of the Act of 1955 is
not open to challenge on the ground, to take a relevant
instance, that it violates the guarantee contained in
article 19 (1) (f) or 19 (1) (g) of the Constitution. But
there is no justification for extending the protection of
that inmmunity to an Order passed under section 3 of the Act
like the Mustard G| (Price Control) Order. Extending the
benefit of the protectioon afforded by article 31B to any
action taken under an Act or Regulation which is specified
in the Ninth Schedul e, appears to us to be an unwarranted
extension of the provisions contained in article 31B
neither justified by . its |anguage nor by the policy or
principle underlying it. Wien a particular Act or
Regul ation is placed in the Ninth Schedule, the Parlianent
may be assumed to have applied its nmind to the provisions of
the particular Act or Regulation and to the desirability,
propriety or necessity of placing it in the NNnth Schedule
in order to obviate a possible challenge to its provisions
on the ground that they of fend agai nst the provisions of
Part 11l. Such an/assunption cannot, in the very nature of
things, be nmade in the case of an Oder issued by the
Government under an Act or regulationwhich i's placed in the
Ni nth Schedule. The fundanmental rights will be eroded of
their significant content if by judicial interpretation a
constitutional immunity is extended to Orders the validity
of which the Parlianent at |east theoretically, has had no
opportunity to apply its mnd. Such an-extension takes for
granted the supposition that the authorities on whom Dower
is conferred to take appropriate action under a statute wll
act both within the framework of the statute and within the

perm ssi ble constitutional limtations, a supposition which
past experience does not justify and to sone ext ent
falsifies. In fact, the upholding of |aws by the

application of the theory of derivative inmunity is foreign
to the schenme of our constitution and accordingly orders and
Notifications issued under Acts and Regul ations ~which are
specified in the Ninth Schedul e nust neet the chall enge t hat
they offend against the provisions of Part 111 of the
Consti tution. The immunity enjoyed by the parent~ Act - by
reason of its being placed in the N nth - Schedule cannot
proprio vigore be extended to an offspring of the Act like a
Price Control Order issued under the authority of the Act.
it is therefore open to the petitioners to invoke the wit
jurisdiction of this Court for determ nation of the question
whet her the provisions of the Price Control Oder violate
articles 14, 19 (1) (f) and 19 (1) (g) of the Constitution
The Jlearned Solicitor General relies, justifiably, ‘on two
decisions of this Court in Vasantlal Maganbhai Sanjanwal a v.
The State of Bom
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bay and Ot hers(1) and Latafat Ali Khan and Ors. v. The State
of UWP.(2), in support of his argunent that the Price

Control Order rnust receive the protection of the N nth
Schedul e to the same extent as the Essential Commodities Act
under which that order was issued and which has been placed
in the Ninth Schedule. |In Vasantlal Maganbhai (1), the vires
of section 6(2) of the Bonbay. Tenancy and Agricultura
Lands Act, 1948, was challenged on the ground that it
suffered fromthe vice of excessive delegation. |n exercise
of the power con feared by section 6(2), the State
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Government had issued a Notification fixing the maxi mumrent
payabl e by tenants of |lands situated in the areas specified
in the schedul e appended to the Notification. The wvalidity
of that Notification was challenged on the ground. that it
of fended against Article 31 of the Constitution. The first
contention was rejected by the magjority which held that
section 6(2) did not suffer from excessive del egation. "On
the second question it was held by the Court that since the
Bonbay Tenancy Act was placed in the Ninth Schedule, the
Notification which was issued under section 6(2) of that Act
could not be challenged on the ground that it violated
article 31. Subba Rao J., who was in mnority, did not
consider the latter point regarding the wvalidity of the
Notification issued under section 6(2) because he took the
view that section 6(2) suffered fromthe vice of excessive
del egati on and was therefore unconstitutional . Thi s
deci si on undoubt edl'y | ends support to the contention of the
Uni on /Governnent that if an Act or Regulation is specified
in the N nth Schedule, any order. or notification issued
under it would equally be entitled to the protection of that

Schedul e. We-are, however, of the —opinion, respectfully,
that the decision in Vasantlal Maganbhai (supra) does not
reflect the true |egal position which, according to us, is

that the imunity enjoyed by an Act placed in the N nth
Schedul e cannot be extended to an order . or notification
i ssued under it. The decision of. the Court appears to have
been influenced largely by the consideration that the only
argunent advanced agai nst the validity of the notification
was that in substance it anmended the provisions of section
6(1) and was therefore a fresh legislation to which article
31B could not apply. The Court rejected that argunent and
held that if section 6(2) was 'Valid, the exercise of the
power validly conferred on the Provincial Governnent could
not be treated as a fresh |egislation

The decision in Latafat Ali Khan (supra) contains no reasons
beyond the bare statement that "if a statutory rule is
within the powers conferred by a section of a statute
protected by Art. 3 1B, it isdifficult to say ‘that the
rule must further be scrutinised under arts. 14, 19, ‘etc.".
It is clear fromthe judgnent that since the Court ~was of
the opinion that " at any rate" the inmpugned provisions of
UP. Inposition of Ceiling on Land Holdings Act and the
Rules were part of a scheme of land reform and were
therefore protected fromattack under article 31 A* of the
Constitution, it did not think it necessary to exanine the
guesti on whether statutory rules framed under the Act which
was placed in the Ninth Schedule would enjoy  the sane
i munity.

(1) [1961] 1 S.C R 341.

(2) [1971] Supp. S.C. R 719.
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The decision of this Court in Godavari Sugar MIls Ltd. and
Os v. S B Kanble and Os. (1), appears to us to ‘be in
point and it supports the petitioners’ contention that the
benefit of article 31B of the Constitution cannot  be
extended to an order or notification issued under an Act
which is placed in the Ninth Schedul e. The Bonbay High
Court while affording protection of article 31B to the
Maharashtra Agricultural Lands (Ceilings on Holdings) Act,
1961, which was included in the Ninth Schedul e, al so granted
the benefit of that protection to the | ater Anendi ng Acts of
1968, 1969 and 1970 on the ground that they were only
ancillary or incidental to section 58 of the Principal Act.
That view was rejected by this Court on the ground that if
the protection afforded under article 31 Bis. extended to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 31 of 41

amendnments nade to an Act or Regul ation subsequent to its
inclusion in the Nnth Schedule, the result would be that
even those provisions would enjoy the protection which were
never scrutinised and could not, in the very nature of
things, have been scrutinised by the prescribed majority
vested with the power of anending the, Constitution. That ,
according to the Court, would be tantambunt to giving a
power to the State Legislature to anmend the Constitution in
such a way as would enlarge the contents of the N nth
Schedul e to the Constitution. Khanna, J., who spoke for the
Court, observed that "Article 31B carves out a protected
zone", that any provision which has the effect of making an
inroad into the guarantee of fundanental rights nust be
construed very strictly and that it is not permissible to
the Court to w den the scope of such a provision or to
extend the frontiers of the protected zone beyond what is
warranted by the | anguage of the provision. 1In the result,
it was held that the entitlenment to protection cannot be
ext ended to provisions which were not included in the N nth
Schedul e and that this principle woul d hol d good
irrespective of the fact whether the provision in regard to
whi ch the protection was sought dealt with new, substantive
matters or wth matters which were nerely incidental or
ancillary to those already protected. This decision shows
unm st akably that the circunstance that a Control Oder is a
nere creature of the parent Act and is incidental or
ancillary to it cannot justify the protection of the N nth
Schedul e being extended to it on the ground that the parent
Act is incorporated in that Schedule.

But having. won the battle on-a point of |aw undoubtedly of
public inmportance, the petitioners have to | ose the war of
price fixation because there is no -substance in their
grievance that the Price Control Order  offends  against
articles 14, 19(1)(f), and 19(1)(9). Taking first the
chall enge wunder article 14 for consideration, the argument
is that the inpugned Order treats the entire country as one
unit regardless of regional variations relating to/ factors
like the cost of procurenment of raw material and’ freight.
The contention, in other words, is that the order is  over-
inclusive since it treats unequals as equals by inposing an
identical burden wupon a wi der range of individuals than
those who can legitimately be treated as constituting  one
single class for the purpose of renedying the mschief at
which the law ains. 1In the first place, the avernments  in
the various Wit Petitions are far too vague and general to
justify the application of article 14. The petitioners have
failed

(1) [1975] 3 S.C R 885.
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to show by acceptable data that they fall into a separate
class altogether and cannot therefore be subjected to the
restraints of a single order of price fixation. It may be

that econonic factors governing the nustard oil trade vary
fromregion to region as in the case of any other trade and
further, the pattern of the trade may differ in different
gr owi ng regions and nmanufacturing centres like Uttar
Pradesh, Rajasthan, Bihar, Wst Bengal, Punjab and i ssa.
But that by itself cannot justify the argunent t hat
different prices nmust be fixed for different regions and
t hat failure to do SO woul d necessarily ent ai

di scrimnation. "Dealers’ in Mustard G, wherever they
operate, can legitinmately conprise a single class for the
purpose of price fixation, especially as it is undisputed
that the two basic constants of the trade are that the cost
of nustard seed constitutes 94 per cent of the cost of the
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nustard oil and that about 3.12 kil ograns of seed goes into
the extraction of one kilogram of oil. Fi xati on of
different price this background, frustrate the very object
commodity should be nade available for different regions
will, in of the exercise that an essen to the consunmer at a
fair price. Consumer goods have a disconcerting tendency to
di sappear from regions where prices are |lower and they
notoriously nigrate to areas where higher prices rule.
Besi des, the grievance of the West Bengal dealers, that
since they have to inmport nustard seed from Uttar Pradesh
their cost of production is higher than in Utar Pradesh can
be met with the answer that in any event, West Bengal has
al so to inport at least 1/3rd of its total annua
requirenent of 1.3 lakhs of Metric tonnes of Mistard Ol.
Utar Pradesh grows 66% of the total production of nustard
seed whereas West Bengal grows only 6% The question really
is whether dealers-in different regions can be said to be so
differently situatedin the context of and in relation to
the purpose for which the Price Control Order is issued that
one conmon price for dealers all  over the country can
reasonably be described as discrimnatory as agai nst sone of
t hem As observed earlier, there is no reliable data to
support this contention and we cannot accept the charge of
over-inclusiveness ‘for the mere reason that dealers in a
certain region have to inport their raw naterial from
anot her region. Per haps, the high rate of turnover and
consunption in a region |ike Wst Bengal may easily absorb
the additional cost of freight. W are therefore unable to
hold, to use the | anguage of Mathew J., in State of Cujarat
vs. Shri Ambica MIIs Ltd. (1) that the Governnment of India,
in fixing one conmmon price for nustard oil for the whole
country, has acted |ike Herod who ordered the death of al
mal e children born on a particular day because one of them
woul d sone day bring about his downfall

It is interesting that in mtters of price fixation
whi chever method the authorities adopt is nade the subject-
matter of <challenge for one reason or another, often
conflicting and contradictory. In Saraswati I'ndustria
Syndi cate Ltd. vs. Union of India(l) one of the contentions
on behalf of the nanufacturers of sugar was that sugar
prices should not have been determi ned on the basis of 22
di fferent zones but should have been determined either on an
All-India basis or for a unit of fix zones. That contention
was rejected by this Court but the case is

(1) [1974] 3 S.C. R 760, 762.

(2) [1975] 1 S.C R 956.
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an instance of how a division of the country into separate
zones for the purpose of fixing the price of an essentia
conmmodity does not offer a commonly acceptable solution. It
is doubtless that iif lower prices were fixed for Utar
Pradesh on the ground that the dealers there were not
required to inport raw material fromoutside, a hue and cry
woul d have been raised that the Governnent of India was
victimsing the dealers in a particular area for the
i rrel evant reason that it grew the raw nmaterial in
abundance. In the ultinate analysis, the mechanics of price
fixation has necessarily to be left to the judgnment of the
executive and wunless it is patent that there is hostile
di scrimnation against a class of operators, the processua
basis of price fixation has to be accepted in the generality
of cases as valid.

That takes us to the petitioners’ contention that the Price
Control Order is violative of the petitioners’ right wunder
articles 19(1) (f) and 19 (1 ) (g) of the Constitution. The
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case of Ms Prag Ice & Q| MIls who are petitioners in Wit
Petition No. 712 of 1977 is as follows :

The average cost of production nustard oil, when the Price
Control Order was issued, was about Rs. 1351.10p ' per
qui nt al i.e. Rs. 13.51 per kil ogram Taki ng into

consi deration overhead costs and allowing for a reasonable
margin of profit, the fair selling price of nustard oi

would come to Rs. 14.01 per kilogramat the factory gate.
Petitioners, being wholesalers, sell their goods to other
whol esal ers and retailers some of whom have to transport the
goods at considerable distances from the petitioners’
factory. Under the inpugned Order the price of nustard oi

is fixed at Rs. 10/- per kilogram’ ' which neans that the
petitioners have to sell the goods to the retailer at about
Rs. 8.50 per kilogramsince the retailer has to provide for
a margin of at least Rs. 1.50 per kilogramfor his costs and
a small | profit. Thus the petitioners have to suffer a
loss of over Rs: 5/- per kilogramas a result of the Price
Control Order.” By this method, the petitioners are deprived
of their right to acquire and hold their property and carry
on their trade or business of extracting, nmanufacturing and

selling mustard oil. The price of Rs. 10/- per kil ogram has
been fixed, according to the petitioners, arbitrarily and
wi t hout any application of mnd. These al | egati ons

contained 'in the Wit Petition of Ms. ‘Prag lce & QO
MIlls may be taken as representing broadly the grievance of
the other petitioners who are nore or less simlarly
si t uat ed.

Those al |l egati ons have been traversed by Shri V.. Srinivasan
Deputy Secretary to the Mnistry of Cvil Supplies and
Cooperation Government —of India, on behalf of the Union
Gover nnent . Shri  Srinivasan has stated in ~his “affidavit
that in March 1977, the retail price of ~mustard oil in
several nustard oil consum ng centres ranged between Rs.
9.75 and Rs. 10.81 per kilogram |t becane necessary to
i ssue the impugned Order in view of ‘the fact that the price
of nustard oil was increasing persistently in spite of the
fact that-the prices of other edible oils were showing a
declining trend. The avail able stocks di sappeared from the
mar ket suddenly and the Governnent had to intervene . in order
to control the distribution of an essential comodity .in
public i nterest. The fixation of price in these
circunstances was necessarily enpirical, for which _purpose
the CGovernnent took into account prices which were
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prevailing in the market when the goods were  freely
avai |l abl e, the general |evel of prices of other edible, oils
the purchasing power of the consumer and the ampunt of _|oss
which the industry was able to absorb after it had namde huge
profits in prosperous years. The affidavit further says
that even at Rs. 10/- per kilogram it was possible for the
petitioners to make a small profit but, whether or not the
deal ers. nmade any profit, the validity of the Price Contro
Order was not liable to be challenged on the ground that the
dealers would incur aloss if they were obliged to sel
nmustard oil at Rs. 10/- per kilogram The question as to
which was the fair price to the consuner was kept by the
Government in the forefront and by that nethod al one could
the dominant object of the Essential Conmpdities Act be
achi eve effectively.

Shri Srinivasan's affidavit further states that nmustard seed
is grown mainly in the rabi season, i.e., from Septenber to
Cct ober and February to March and the peak nmarketing season
is from April to June. The nmustard crop is by and |arge
grown by small farmers who have no staying ability and who,
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in their anxiety to dispose of their produce as quickly as
possi bl e after the harvest, sell their produce between Apri
and June. Fromthis it is stated to followthat the nmillers
effect the bulk of their purchases during the first quarter
of the vyear and therefore, the petitioners could not be
heard to contend that the price of nustard seed after the
comng into force of the inpugned Price Control Order should
be taken into account for determning the cost which they
have to incur in producing nustard oil. The affidavit con-
tains a table showing the prices paid by the nillers and the
prices, received by the farners for the nustard seed. The
fair price of the nustard oil, according to the GCovernnent,
could be fixed on the basis, of weighted average price or
the nean price of the nustard seed. But in order not to
cause hardship to the dealers, the price was fixed at Rs. 10
per kil ogramon the basis of the average of the highest and
the | owest of the market prices prevailing during the period
of bulk ~arrival's of the seed in the market, The prices
ranging at ten different centres are alleged to have been
taken into  account, nanely, Aligarh, Allahabad, Hapur
Gauhati, —Hathras, Jullundur, ~Kanpur, Mdga, Rohtak and
Sriganganagar., Those prices yield a nean price of around
Rs. 350/- per quintal of nustard seed and upon that basis
the retail price works out to be less than Rs. 10/- viz.,
Rs. 9.95 per kil ogram

Considering these rival contentions and the data which has
been produced, before us in support thereof, we are unable to
accept the petitioners’ subnmission that the Price Contro
O der is violative of ‘their rights under articles 19 (1) (f
) and 19 (1) (g) of the Constitution. |In the first place,
it is inpossible to determine in these Wit Petitions the
accuracy of the petitioners’ case that they purchase nustard
seed from nonth to nonth and fromweek to week as the
crushing of the seed progresses. W see no reason to ' doubt
the statement contained in the affidavit filed on behalf of
the CGovernment of India that nost of the growers of  nustard
seed are small agriculturists who have hardly any staying
ability and are therefore conpelled to sell their produce
i mediately after the harvesting season, that is to say,
bet ween March
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and June. |If the prices of nustard seed prevailing during
that period are taken into account, it is difficult to
accept that the price of Rs. 10 per kilogramis so patently
unreasonable as to be violative of the petitioners right to
hol d property or to do trade or business.

the petitioners that it is futile to fix the price of oi
without at the sane time fixing the ceiling price of the raw
material, nanely, the nustard seed. This Contention i's also
effectively net by the: respondent’s plea that the bulk of
the, purchases are nade by the petitioners i medi ately after
the harvesting season and that, considering the pattern of
the trade in nustard seed it is wholly unnecessary to
control the price of the seed in order effectively to
control the price of nustard oil. It is significant that
whereas mnustard seed was sold in certain areas at prices
ranging between Rs. 480/- and Rs. 530/- per quintal in
Septenber 1977, prices after the promulgation of t he
i mpugned Price Control Oder had come down to a range
between Rs. 365/and Rs. 390/- per quintal. This has not
been denied by the petitioners but they describe the
phenonenon as irrelevant for the purpose of determining the
legality of the Price Control Order. Their contention, in
which we find no’ substance, is that the. consequence of the
Price Control Order cannot be | ooked at for the purpose of
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deciding whether the price of nustard oil was fixed in
accordance with legally acceptable principles. The proof of
puddi ng, as the saying goes, is in the eating, and no court
can shut its eyes to the fact that the Price Control Order
produced the salutary and tangible result of bringing down
the price of raw materi al

The basic rule of construction in these matters, as observed
in Vrajlal Manilal & Co. & Os. v. State of Madhya Pradesh &
Os.(1) is that a nere literal or mechanical construction is
not appropriate where inportant questions such as the inpact
of an exercise of a legislative power on constitutiona

provisions and safeguards ,hereunder are concerned. In
cases of such a kind, two rules of construction have to be
kept in mnd : (1) that courts generally lean towards the
constitutionality of alegislative neasure inpugned before
them upon the presunption that a l|egislature would not
deliberately flout a constitutional safeguard or right, and
(2) that while construing such an enactment the court nust
exam ne the object and the purpose of the inpugned Act,. the
m schief it seeks to prevent and ascertain fromsuch factors
its true scope and meani ng-

Section 3(1) of the Essential Comodities Act, 1955,
enpowers the Central CGovernnent to fix the prices of
essential commdities if it is of the opinion that it 1is
necessary or expedient so to do for . maintaining or
increasing supplies of any essentiall conmmodity or for
securing their equitable distributionand availability at a
fair price. Sub-section (2) (c) of section 3 provides that
wi thout prejudice to the generality of the power conferred
by sub-section (1), an order made under that sub-section may
provide for controlling the price at

(1) [1970] S.C. R 400, 409.
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which any essential comvpdity may be bought or sold. The
domi nant purpose of these provisions is to ensure the
availability of essential conmodities to the consuners at a
fair price. And though patent injustice to the producer is
not to be encouraged, a reasonable return on investment or a
reasonable rate of profit is not the sine qua non of the
validity of action taken in furtherance of the powers
conferred by section 3(1) and section 3(2)(c) of the
Essential Comopdities Act. The interest of the consumer has
to be kept in the forefront and the prinme consideration that
an essential comodity ought to be nade available to the
conmon nan at a fair price nust rank in priority over —every
ot her consi deration

We are not inpressed by the play of statistics on the part
of the petitioners which is designed to show that as a
result of the Price Control Order, they are faced with a
| oss of about Rs. 5/- per kilogramon the sale of nustard
oil. W will ignore, while we are on this point, the
pronounced reiteration of the respondent that the, | peti-
ti oners have made huge profits in past years and that ‘their
concerns are sufficiently prosperous to be able to absorb a
small loss for a tenporary period. But even in the absence
of satisfactory proof of the extent of the profits nmade by
the petitioners in past years, we are of the opinion that
the circunmstance that the petitioners nay have to suffer a
| oss over a short period inmediately follow ng upon the pro-
mul gation of the Price Control Order will not render the
Order constitutionally invalid. The interplay of economc
factors and the laws of demand and supply are bound
eventually to have their inpact on the pattern of prices
prevailing in the market. |If the dealer cannot Ilawfully
sell the finished product at nore than Rs. 10/- per
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kilogram the price of raw material is bound to adjust
itself to the price of the product. Subsequent events
unm st akably denonstrate the effect of such interplay and
the favourable reaction which the Price Control Oder has
produced on ’'the, price of nustard seed. But above al
things, it is necessary to bear in mnd in matters of the
present nature what Krishna lyer, J., said in B. Banerjee v.
Anita Pan. (1) that such provisions have to be viewed through
a socially constructive, not legally captious mcroscope to
di scover a glaring unconstitutional infirmty, that when
laws affecting |arge chunks of the conmunity are enacted
stray m sfortunes are inevitable and that social |egislation
wi t hout tears, affecting vested rights, 1is virtually
i mpossi bl e.

Havi ng considered the matter fromevery possible angle, we
are unable to accept the petitioners’ contention that the
i mpugned Price Control Oder is so unreasonable as to be
constitutionally  invalid. As observed by Beg J., in
Sar aswat i | ndustrial Syndicate, (supra) it is enough
conpliance “with the constitutional mandate if the basis
adopted for price fixation is not shown to be so patently
unreasonable as to be-in excess of the power to fix the

price.
Learned counsel for the petitioners expressed the fear that
the fixation of  an~ uneconomic price wll drive the

manuf acturers out of the market and thus the very source of
supply of an essentia

(1) [1975](2) S.C.R. 774, 782.
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commodity wll dry up , thereby frustrating the object of
the Essential Commobdities Act that the consumer nust get his
basic needs at a fair price. The fallacy of this contention
is that inmmediately prior to the promul gation of the Price
Control Order the consuner was denied the chance to get the
mustard oil at a price which lie could reasonably  afford.
For him therefore, the supply hadalready dried up. I f,
after the issuance of the order, 'the supply position shows
no inprovenent, that consequence cannot be legitimtely
attributed to the operation of the Price Control” Order, At
best, the Order can then be said to have failed to achieve
its purpose.

This discussion will not be conplete without reference to
the decision of a Constitution Bench of this Court in~ Shree
Meenakshi MIlls Ltd. v. Union of India(l). The ~questi on
which arose in that case was as regards the validity of a
notification fixing fair prices of cotton  yarn. It was
contended on behalf of the petitioners therein that the
price fixed was arbitrary because the fluctuation in_the
price of cotton was not taken into consideration, the price
of raw naterials, the liability for wages and the necessity
for ensuring reasonable profit to the trader were not taken
into account; and above everything else, the industry was

not ensured a reasonable return on its investnent. These
contentions were rejected by this Court on the ground that,
just as the industry cannot conplain of rise and fall  of

prices due to, economic factors in an open market, it cannot
simlarly conplain of sone increase in or reduction of
prices as a result of a notification issued under section
3(1) of the Essential Commopdities Act because, such increase
or reduction is also based on economc factors. Deal i ng
with the contention that a reasonable profit nust be assured
to the manufacturers, the Court held that ensuring a fair
price to the consuner was the dom nant object and purpose of
the Essential Comodities Act and that object would be
conpletely lost sight of, if the producer’s profit was kept
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in the fore-front. Ray C.J., speaking for the Court,
observed
“In determ ning the reasonabl eness of a
restriction inmposed by lawin the field of
i ndustry, trade or conmerce, it has to be
renenbered that the nmere fact that sonme of
those who are engaged in these are alleging

loss after the inposition of law wll not
render the |aw unreasonabl e. By its very
nature, industry or trade or conmerce goes

through periods of prosperity and adversity on
account of econonic and sonetines social and

political factors. In a , largely free
econony when controls have to be introduced to
ensure availability of consumer goods |ike

foodstuff, cloth and the like at a fair price,
it is an inpracticable proposition to require
the CGovernment to go through the exercise |ike
that of a Commssion to fix the prices."
Anot her . ‘passage -~ from the judgnent of the |earned Chief
Justice which has an inportant bearing on the instant case
is to the followi ng effect
(1) [21974] 2 S.C R 398.
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"When avail abl e stocks go underground and the
Gover nient has to step in to contro

di stribution and availability in public
interest, fixing of price can, therefore, be
only enpirical. Market prices at a time when

the goods did not go underground. and were
freely available, the general rise in prices,
the capacity of the consuner specially in case
of consuner goods |ike food-stuff, cloth etc.
the anobunt of |oss which the industry is able
to absorb after having nade huge profits in
prosperous years, all these enter into the
calculation of a fair price in an energency
created by artificial shortages."
On this aspect of the matter, the Court cited with approva
a passage from an Anerican decision, Secretary of
Agriculture v. Central Reig Refining Company(1l) to the
effect that Courts of Law cannot be converted into tribunals
for relief fromthe crudities and inequities of conplicated
experimental economc | egislation
Counsel for the petitioners relied upon the decisions in
Pani pat Co-operative Sugar MIls v. Union of India(2) and
Anakapal | e Cooperative Agricultural and Industrial Society
Ltd. v. Union of India(3) in support of their contention
that fixation. of a price without ensuring a  reasonable
return to the producers or dealers is unconstitutional. The
infirmty of this argunment, as pointed out in “Meenaksh
MIlls v. Union of India, (supra) is that these two deci sions
turn on the |anguage of section 3(3c) of the Essentia
Commodi ti es Act under which it is statutorily obligatory to
ensure to the industry a reasonable return on the capita
enployed in the business of manufacturing sugar. These
decisions can, therefore, have no application to cases of
price fixation under section 3 (1) read with section 3 (2)
(c) of the Act. Cases failing under sub-sections 3A, 3B and
3C of section 3 of that Act belong to a different category
al t oget her.
It is customary in price fixation cases to cite the oft-
gquoted decision in Prem er Autonmobiles Ltd. & Anr. etc. .
Union of India(4) which concerned the fixation of price of
notor cars. It is time that it was realized that the
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decision constitutes. no precedent in matters of price
fixation and was rendered for reasons peculiar to the parti-
cul ar case. At page 535 of the Report G over J., who spoke
for the Court, stated at the outset of the judgnent
"Counsel for all the parties and the |earned Attorney
CGeneral are agreed that irrespective of the technical or
|l egal points that may be involved, we should base our
judgrment on exam nation of correct and rational principles
and should direct deviation from the report of t he
Conmi ssion which was an expert body presided over by a
former judge of a High Court only when it is shown that
there has been a departure from established principles or
t he conclusions of the Commission are shown to be
denonstrably wong or erroneous." By an agreenent of parties
t he

(1) 94Law Ed. 381.

(2) AT.R 1973 S.C 536.

(3) AT R 1973 'S.C _734.

(4) [1972] 2S.C.R 526.
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Court was thus convertedinto -a Tricbunal for considering
every mnute detail relating to price fixation of notor
cars. Secondly, as regards 'the escal ation clause, the Court
recorded at page 543 that it was not disputed on behal f of
the Governnent, and ‘the Attorney General accepted the
position, that a proper nethod should be devi sed-f or
escal ation or de-escalation. Thirdly, it is clear from page
544 of the Report that the Learned Attorney General also
agreed that a reason-able return must be allowed to the
manuf acturers on their_ investment. The ~deci sion t hus
proceeded partly on an agreenment between the -parties and
partly on concessions nade at the Bar. ~ That is the reason
why the judgnent in Premier Autonobiles (supra) cannot be
treated as a precedent and cannot afford any appreciable
assi stance in the decision of price fixation cases.

The contention that the Price Control Order is arbitrary
because it is not limted in point of tine is wthout any
nerit. In the very nature of things, orders passed / under
section 3(1) read with section 3(2) of the Essentia
Conmodities Act are designed primarily to neet” urgent
situations which require pronmpt and tinely attention. |If a
price control order brings about an inprovenent in- the
supply position or if during the period that such an~ order
is in operation there is a fall in prices so at to bring  an
essential commodity within the reach of the ordi nary
consuner, the order shall have lost its justification and
would in all probability be withdrawn. That in fact is what
has happened in the instant case. It appears that the
supply position having inproved, or, so at any rate seens to
be the assessnent of the situation by the Governnment, the
order has been recently with, drawn.

Learned counsel for the petitioners laid great stress on the
circunmstance that, as is shown by the affidavit filed on
behal f of the Union Governnent, the Price Control Order did
not take into account the circunstance that the cost - of
production of nustard oil includes a fairly large margin of
profit of the mddleman. It is urged that snall nillers
cannot afford to take large investnents and lock wup their
l[imted capital and therefore resort is required to be had
to the intervention of the mddl eman who is in a position to
invest a: large capital in the purchase of raw material and
who, naturally, expects a fair return on his investnent.
The intervention of the middlenan is an acknow edged reality
of all trades and businesses. The fact that the niddl eman’s
profit increases the price (A goods which the consuner has
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to pay, was described by this Court in Narendra Kumar and
QO hers v. The Union of India and Ghers(1l) as 'axiomatic.
As observed in, that case, since the mddle mans charges
often add to a considerable sum it has been the endeavour
in nmodern times for those responsible for social control to
keep the mddleman’s activities to the mnimum and to
att enpt to replace them largely by cooperative sal e
soci eties of producers and cooperative purchase societies of
cConsumners. The elinmnation of the middleman is bound to
cause troubl e and inconveni ence,

1 [1960] 2S.C R 375.
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but the ultimte savings in the cost of the finished product
could nmore than bal ance that inconvenience. The argunent of
the petitioners really anmounts to a rigid insistence that
they are entitled to carry on their business as they please,
nostly in a traditional manner, regardless of its inmpact on
public interest.  But, property rights are not absolute, and
i nportant ‘as the right of property may be, the right of the
"public that such rights be regulated in cormon interest is

of greater inportance. These correlative rights, as
observed in Lea Nebbia v. People of the State of New
York(1), are always in collision: "No exercise of the
private right can be inmagi ned which will not ever slight,
affect the public; noexercise of the to regulate abridge
his liberty or affect his property. But subject only to

constitutional restraint the private right nust yield to the
public the words of Justice Roberts who 'delivered the
opi nion of in Leo Nebbia (supra)
"The Constitution-does not secure to any one
liberty to conduct his business in such
fashion as to inflict injury upon the, public
at large, or upon any substantial group of the
people. Price control, like any other form of
regul ation, i's__unconstitutional only i f
arbitrary, discrimnatory, or denonstrably
irrelevant to the policy the Ilegislature is
free to adopt, and hence an wunnecessary and
unwar r ant ed interference with i ndi'vi dua
liberty."
Counsel for the petitioners characterised the fixation _of
price in the instant case as a veiled transgressi on of power
conferred by section 3 ( 1 of the Essential Conmodities Act-.
In support of that subm ssion the judgnment of this Court in
K. C Gajapati Narayan Deo anti Qthers v. The State of
Oissa(2) was cited in which it was said that ~when a
legislative power is defined by reference to purpose,

legislation not directed to that purpose will « be invalid.
We are unable to appreciate how, if the Governnent has got
the power to fix a fair price of an essential commodity, it

can be said that they have under a pretext trespassed upon a
field which does not properly belong to them The | power
conferred by section 3(1) of the Essential Conmpdities Act
is undoubt edl y pur posi ve. But it seens to us
incontrovertible that the Price Cont r ol O der was
promul gated by the Governnent in order to achieve the
purpose set out in section 3(1) of the Act. The fact that a
legislative renedy or an administrative order passed in
exercise of a statutory power is effective to mtigate an

evil my showthat it has failed to achieve its purpose
highlighting thereby the paradox of reform But , as
observed in Joseph Beaubarnais v. People of the State of
I[Ilinois(l) , that "is the price to be paid for the trail-

and-error inherent in legislative efforts to dial wth
obstinate social issues". W are, therefore, unable to hold
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that by fixing a fair price for nustard oil, the Governnent
has committed a veiled and subtle trespass upon private
rights or upon a legislative field which is not open to them
to occupy.

(1) 78 Lawyers’ Edition 940.

(2) [1954] S.CR 1.

(3) 96 Lawyers’ Edition 919.
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To sum up, it seems to us inmpossible to accept the
contention of the petitioners that the inpugned Price
Control Order is an act of hostile discrimnation against
them or that it violates their right to property or their
right to do trade or business. The petitioners have taken
us into the mutest details of the nechanismof their trade
operations and they have attenpted to denpbnstrate in
relation thereto that a factor here or a factor there which
ought to have been-taken'into account while fixing the price
of nustard oil has been ignored. Dealing with a simlar
argunent /it was observed in Metropolis Theater Conpany V.
City of Chicago(1l) that to be able to. find fault with a | aw
is not to denobnstrate itsinvalidity. "It nay seem unjust
and oppressive, yet be free fromjudicial interference. The
probl ems of government are practical ones and may justify,
if they do not require rough ,acconmodations, illogical, it
may be, and unscientific. But even such criticism should
not be hastily expressed. Wat is best is not always
di scernible, the w sdomof any choice may be disputed or
condemmed. Mere errors of governnent are not subject to our
j udi ci al revi ew. It is only its palpably arbitrary
exerci ses which can be decl ared voi d. * The Parl i anent
having entrusted the fixation of prices to the expert
judgrment of the GCovernment, it would be wong for this
Court, as was done by comon consent in Prem er Autonobiles
(supra) to exanine each and every mnute detail pertaining
to the Governnmental decision. The Governnent, as was said
in Perman Basin Area Rate Cases, (supra) is entitled to
nmake pragmatic adjustnents which nmay be called’ for by
particular circunmstances and the price controll can be
decl ared unconstitutional only if it .is patently  arbitrary,
di scrimnatory or denonstrably irrelevant to the policy
which the legislature is free to adopt. The interest of the
producer and the investor is only one of the variables in
the "constitutional cal culus of reasonabl eness’ and Courts
ought not to interfere so long as the exercise of
Governmental power to fix fair prices is broadly wthin a
"zone of reasonableness’. |If we were to ‘enmbark upon an
exam nation of the desperate contentions raised before us on
behal f of the contending parties we have no doubt that we
shal | have exceeded our narrow and circunscribed authority.
Bef ore closing, we would like to nention t hat t he
petitioners rushed to this Court too precipitately  On the
heels of the Price Control Order. Thereby they deprived
thensel ves of an opportunity to show that in actual  fact,
the Order causes themirreparable prejudice. Instead, they
were driven through their ill-thought haste to rely on
specul ative hypotheses in order to buttress their grievance
that their right to property and the right to do trade was
gone or was substantially affected. A little nore patience,
whi ch coul d have been utilised to observe how the experi nent
functioned, m ght have paid better dividends.

The inpugned Price Control Order is, therefore, wvalid and
the challenge made thereto by the petitioners his to fail
These are our reasons in support of the order passed earlier
that the Petitions be disnmissed with costs.

S R Petitions disnissed.
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