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The Judgnent of the Court was delivered by

JEEVAN REDDY, J.- These appeals are preferred by the Revenue
agai nst the order of the Settlement Conmmi ssion in the case
of the respondent Express  Newspapers Limted, Madr as
relating to the assessnment years 1985-86, 1986-87 and 1987-
88. It raises certain inportant questions with respect to
the jurisdiction of the Settlement Conm ssion under Chapter
XIX-A of the Income Tax Act, 1961. W have heard Dr
Gauri shankar for the appellant and Ms Bina Gupta for the

respondent . W may nention here that when called upon to
argue, after the conclusion of submi ssi ons by Dr
Gaun’ shankar, M Bina Gupta asked us to adjourn the natter
to enable her to engage a senior counsel. W refused to do

so since it was the first case in the list that day and the
request was nmade after the commencenent of the ~argunents.
We then heard her fully.

Rel evant facts of the case:

2. The respondent-assessee filed its return for the
assessment year 1985-86 on July 22, 1985. A revised return
was filed on February 26, 1988. It disclosed a loss of Rs
32, 80, 700. The Assessing Oficer, however, assessed the
income at Rs 1,27,95,570 by his order dated March 30, 1988.
The Assessing O ficer held that the transacti ons of sal e and
purchase of potatoes, iron scrap and shares, fromwhich the
assessee clainmed to have suffered huge | osses were not true
but were bogus transactions fabricated for the purpose of
evading the legitimate tax due on its income. The assesses
preferred an appeal before the CIT (Appeals), who dism ssed
the same by his order dated March 31, 1989. During the
pendency of the said appeal, the assessee approached the
Conmi ssion on Decenber 16, 1988 wth respect to four
assessment years nanely, 1985-86, 1986-87, 1987-88 and 1988-
89. On that date, the assessnents relating to the three
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| ater years were pending before the Assessing Oficer. The
application to the Commi ssion made by the assessee is in
Form No. 34-B. In Columm 10 the assessee stated that the
case involved substantial issues and anount, that the
transactions of the assessees were |large and diverse and
that the case calls for judicial approach and appreciation
of the facts. It requested the Commission to determine the
tax payable for the aforesaid four assessnent years, to
confer immunity wupon it fromthe levy of penalty and
prosecution, and waiver of interest chargeable wunder the
provision of the Act. Through this application, t he
respondent -

378

assessee offered for tax "an additional total incone of Rs
1, 32,27,969 over and above the inconme offered for assessnent
in the returns for the assessment years 1985-86 to 1988-89
on which the tax payable works out to Rs 14,35, 720". The
respondent. further conplained that the departnment "has
conducted a hostile and unfair investigation, has concluded
assessment and has raised |arge denands based on
di sal | ownances and additions without providing an opportunity
what soever". The respondent requested the Commission to
grant "an ad interimorder restraining the Assessing O ficer
from going ahead with further proceedings in regard to the
assessment years /sought to be settled hereby so that the
application is not rendered otiose by any  action of the
depart ment during the interrogation®. I'n  short, t he
respondent did not disclose any i ncone not disclosed before
the Assessing Oficer but nerely offered a small part of the
| osses clainmed by it for the said assessnent years to tax.
According to the respondent, it was doing so to buy peace
fromthe department. A copy of the application filed by the
assessee was sent to the Conmi ssioner. The Commi ssi oner
submitted his report on July 6, 1989. In this report, the
Conmi ssi oner stated the followi ng facts and objections:

3. The respondent - assessee owns subst anti al house
properties in Bonbay, WMdras and New Delhi. The gross
rental inconme derived therefromis about rupees two crores.
Apart from the above, the assessee "reportedly 'had a

nmer chandi se division stated to be run from Calcutta". The
activities of this division were reported to be in the
purchase and sal e of potatoes, netal scrap and shares. The

assessments for the various years are pending w.th the
Assessing Oficer. Some of the past conpleted assessnents
have been reopened under Section 147 of- the  Act. The
details of the income/loss disclosed by the assessee for the
four assessment years are stated in the Annexure to the
report. "Enquiries regarding the clains made by the conpany
for losses on transactions in these years had conmenced
before the date of filing of the application by the conpany
with the Settlenment Conmi ssion and these enquiries had
reached a final stage even before the petition was filed by
the assessee".

4. The Conm ssioner then set out the conprehensive and

el aborate enquiries nade by the departnent into the clainms
nade by the assessee conpany relating to its alleged
deal ings in potatoes, scrap and shares fromwhich it clained
to have suffered substantial |osses. He referred to the
statements of parties, through whomthe said transactions
were said to have been put through, denying any such
transactions. He pointed out with reference to the books of
the assessee and other relevant persons that the severa
all eged paynents were not real and that the severa
transactions disclosed by the assessee were nmere nake-
believe and that all those entries were fabricated. Some of
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the parties who nmade statenents adverse to the assessee’'s
interest, were also cross-exam ned by the assessee. W do
not think it necessary to refer to or set out t he
particulars of the investigation and inquiries made or the
material gathered, referred to in the report. It sets out
the material separately with respect to alleged dealings in
pot at oes, scrap and

379
shares. It would suffice to set out the concl udi ng
par agraphs of the said report. They read:

"The di scussi on above woul d therefore
conclusively establish the fact that the
departnment ‘has in its possession docunments and
materials to lead to the view that t he
assessee had fraudulently clainmed |osses on
various accounts for the assessnent years
1985-86, 1986-87 and 1987-88. The departnent
has acted on these, had conducted its own
inquiries and had disallowed the clains and
treated themas part of the assessee’s incone.
For the assessnent year 1985-86, conplaint
under Sections 276C, 277, 278 and 278-B of the
Incone Tax Act has been filed before the
Addi t i'onal Chief Metropolitan Magi strat e,
Egnore. Therefore, for the assessnent years
1985-86, 1986-87 and 1987-88 the petition
filed by the conpany before the Settlenent
Conmi'ssion is not a correct statenent of fact.
As far as the assessment year  1988-89 is
concerned, the “assessee conpany filed its
return of -inconme on July 11,1988 acconpani ed
by a copy of the profit and | oss account and
bal ance-sheet as on March 31, 1988. Not i ces
i ssued wunder Section 143(2) of the ' Act in
Cct ober 1988 and March 1989 did not elicit any
response fromthe conpany.

For reasons stated above, it is clainmed that
the departnment had in its possession  adequate
information prior to Decenber 16, 1988 to
warrant a conclusion that the assessee had
conceal ed details of ‘its true incone and
furni shed i naccurate particulars thereof. In
such circunstances, under Section 245-Dof the
Act, objection is taken by the departnent to
the conpany's petition being entertained by

t he Conmi ssi on nor e particul arly for
assessment years 1985-86, 1986-87 ~and 1987-
88. "

5. The Comm ssion heard the parties and allowed the

application of the assessee to be proceeded w th /under
Chapter XIX-A. The two nmenbers of the Conmi ssion, “Shri C S.
Jain and Shri D.C. Shukla wote two separate concurring

orders. The main opinion is by Shri Jain. H's reasoning,
as condensed by us, runs thus:
"At this stage the burden Ilies wupon the

Conmi ssioner to point out the material and the
results of enquiries and investigation to show
that conceal ment has been established or that
enqui ri es have reached the stage where it can
be said that conceal nent of incone is likely
to be established. The material referred to
in the report of the Commission, as on the
date of filing of the application, does not
establish with certainty that the conceal nment
has been established or is likely to be
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est abl i shed. Many of the inquiries referred
toin the report were nmade after the filing of
the application wunder Section 245-C; they
cannot be taken into consideration for the
purpose of taking a decision under Section
245-D. The inquiries mde do not establish a
conpl ete chain of conceal nent or fraud on the
part of the assessee. (He concl uded) "V,
therefore, hold that it is a case where it
cannot be said beyond dispute that conceal nment
of incone has been established or is likely to
be established. Section 245-D(1) of the
I ncome Tax Act describes situations in which
t he

380

application can be allowed to be proceeded
wi th;” where the objection of the Comni ssioner
i s'not upheld. The Settlenment Comm ssion has
to consider the material contained in the
report of the Conmi ssioner, the nature and
circunstances of ~the case or conplexity of

i nvesti gation i nvol ved therein. In t he
i nstant ‘case, we have considered the materials
contained in the Conm ssioner’s report. The

nature and circunstances of the case are such
that the case be allowed to be proceeded with.
The | main question involved in the case is
whether the 1osses claimed in merchandise
di vi sion for various years are genui ne.
W t hout wi despr ead inquiries and
i nvestigations, this task cannot be ful fill ed.
It may involve lots of inquiries, proceedings
and possibly prolonged l'itigation. The facts
in relation to the nerchandise division have
been di scussed in detail in earlier paragraphs
of this order. The facts and circunstances of
the case also involve the conplexity of the
i nvestigation. We, therefore, allow the
application to be - proceeded Wit h, for
assessnment years 1985-86 to 1988-89."
6. The other nmenber, Shri Shukla al so proceeded on the
footing that the material gathered by the departnent after
the date of filing of the statenent is not relevant and
cannot be | ooked into for the purpose of taking a decision
under Section 245-D(1). He too held that on the date of the
filing of the application "conclusive material is |acking on
the basis of which the objection of the Conm ssioner can be
sust ai ned. "
Rel evant Provisions of Law and their neaning:
7.Chapter XIX-A providing for settlenent of cases was
introduced in the Inconme Tax Act, 1961 pursuant- to the
recommendations of the Direct Tax Inquiry Committee headed
by Justice Wanchoo. It is necessary to notice ‘a few
provisions relevant herein. Section 245-A defines certain
expressions occurring in the chapter. CCause (b) defines
the expression "case" in the foll ow ng words-
"(b) ’'case’ nmeans any proceeding under this
Act for the assessnment or reassessnent of any
person in respect of any year or years, or by
way of appeal or revision in connection wth
such assessnent or reassessnent, which may be
pendi ng before an income tax authority on the
dat e on which an application under sub-section
(1) of Section 245-C is made:
Provi ded that where any appeal or application
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for revision has been preferred after the
expiry of the period specified for the filing
of such appeal or application for revision
under this Act and which has not been
adm tted, such appeal or revision shall not be
deemed to be a proceeding pending within the
nmeani ng of this clause;"
8."Case" for the purpose of this chapter thus neans a

proceeding relating to one or nobre assessment years. It
takes in a proceeding for assessnent or reassessnent.
Simlarly, it may be a proceeding pending at the stage of
assessment or in appeal or revision

381

9. Section 245-B provides for constitution of the Incone
Tax Settlement Commission. Sub- secti on (3) provi des

specifically that the Chairman, Vice Chairman and other
menbers of the Settlenent Commission shall be appointed by
the Central Governnent "from anongst persons of integrity
and outstanding ability, having special know edge of, and,
experience in, problens relating. to direct taxes and
busi ness accounts".

10. Section 245-C provides for filing of an application by
an assessee for settlenment of his case. Sub-section (1)
says that an assessee may "at any stage of a case relating
to hind nmake an/application in the prescribed form and
manner, "containing a full and true disclosure of his incone
whi ch has not been disclosed before the Assessing Oficer,
the nmanner in which such inconme has been derived, the
addi ti onal ampunt of i ncome tax payable on such income and
such other particulars as nay be prescribed" to settle his
case. There are certain other requirenents which be nust
fulfil before making such an application but which.it is not
necessary to notice here.

11. For a proper delineation of the jurisdiction of ' the
Commi ssion, it is necessary to bear in mnd the | anguage of
sub-section (1) of Section 245-C. 1t provides that at any
stage of a case relating to him an assessee may /nmake an
application to the Commi ssion disclosing fully and /'truly
i ncome which has not been disclosed before the Assessing
Oficer. He nust also disclose howthe said inconme has been
derived by himbesides certain other particulars. Thi's
means that an assessee cannot approach the —Comm ssion - for
settlenment of his case with respect to income _already
di scl osed before the Assessing Oficer. An application
under Section 245-Cis maintainable only if it discloses
i ncome which has not been disclosed before the Assessing

Oficer. The di scl osure contenpl ated by Section 245-C is
thus in the nature of voluntary disclosure of concealed
i ncone. Unl ess the incone so disclosed exceeds Rs 50,000,
the application under Section 245-C is not mmintainable. It

is equally evident that once an application made under
Section 245-Cis admitted for consideration (after ' giving
notice to and considering the report of the Commi ssioner of
Income Tax as provided by Section 245-D) the Commission
shall have to withdraw the case relating to that assessnent

year (or years, as the case nay be) from the
assessi ng/ appel l ate/revising authority and deal wth the
case, as a whole, by itself. In other words, the

proceedi ngs before the Conmi ssion are not confined to the
income disclosed before it alone. Once his application is
allowed to be proceeded with by the Comission, t he
proceedi ngs pending before any authority wunder the Act
relating to that assessment year has to be transferred to
Commi ssion and the entire case for that assessment year will
be dealt with by the Commission itself. The words "at any
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stage of a case relating to hinf' only nake it clear that the
pendency of proceedings relating to that assessnent year
whet her before the Assessing O ficer or before the appellate
or revisional authority, is no bar tothe filing of an
application wunder Section 245-C so long as the application
conplies with the requirenents of Section 245-C.
382
12. Section 245-D prescribes the procedure to be foll owed by
the Comm ssion on receipt of an application under Section
245-C. Sub-section (1) is relevant for our purpose. As
originally enacted, the sub-section read as foll ows:
" (1) On_ receipt of an application under
Section 245-C, the Settlenment Commi ssion shal
call for a report fromthe Comm ssioner and on
the basis of the materials contained in such
report —~and ~having regard to the nature and
ci rcunst ances of the case or the conplexity of
t he i nvestigation involved t herei n, the
Settl ement Comm ssion may, by order, allowthe
application to be proceeded with or reject the
appl i cation:
Provided that ~an application shall not be
rejected under this subsection wunless an
opportuni ty has been given to the applicant of
bei ng heard:
Provi ded further that an application shall not
be proceeded with under this -sub-section if
the 'Comm ssioner objects to the application
being  proceeded with on the ground t hat
conceal nent of particulars of “incone on the
part of the applicant or perpetration of fraud
by him for evading any  tax ~or other sum
chargeabl e or inposable wunder the I ndi an
Income Tax Act, 1922 (Xl -of 1922) or ' under
this Act has been established or is likely to
be established by any-income tax authority in
relation to the case."
13. By Finance Act, 1979 the second proviso was om tted and
subsection (I A) was inserted, with effect from April 1,
1979. Sub-section (I A) read as foll ows:
"(1-A) Notwi thstandi ng anything contained .in
sub-section (1), an application shall not be
proceeded wi th under that sub-section, if the
Conmi ssi oner objects to the application being
proceeded with on the ground that ~conceal nent
of particulars of incone on the part ~of the
appl i cant or perpetration of fraud by him for
evading any tax or other sum chargeable or
i nposabl e under the Indian Incone Tax / Act,
1922 (1 of 1922), or under this Act, has/ been
established or is likely to be established by
any inconme tax authority, in relation to the
case:
Provi ded that where the Settl ement Comission
is not satisfied with the correctness of the
objection raised by the Commssioner, the
Settl ement Comm ssion nmay, after giving the
Conmi ssi oner an opportunity of being heard, by
order, allow the application to be proceeded
wi th under sub-section (1) and send a copy of
its order to the Comm ssioner."
14.1t is this sub-section read with sub-section (1) which
is relevant for the purposes of this case. W nmay, however,
nmention that sub-section (1-A) has since been deleted and a
provi so introduced in sub-section (1) as the second proviso,
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whi ch reads as foll ows:
"[ Provided further that the Conmm ssioner shal
furnish the report within a period of one
hundred and twenty days of the receipt of
383
conmuni cation fromthe Settlenent Conm ssion
in case of all applications nmade under Section
245-C on or after the date on which the
Fi nance (No. 2) Act, 1991, receives the assent
of the President and if the Conmissioner fails
to furnish the report within the said period,
the Settlenment Comm ssion may make the order
wi t hout such report.]"
15. It 1is not necessary to notice the effect of the above
| egi sl ati ve change
br ought about in 1991
16. As originally enacted the main |inmb of sub-section (1)
provided ‘that —on receipt of an application under Section
245-C, | the Conmission shall call for a report from the
Conmi ssioner with respect to the application. The decision
whet her to "allow the application to be proceeded with or
reject the application" had to be taken (a) on the basis of
the material contained in the Conm ssioner’s report and (b)
having regard to the nature and circunstances of the case or
the conplexity of 'the investigation involved therein. The
first proviso said that no such application shall be
rejected unl ess an opportunity of hearing is-afforded to the
applicant. The second proviso to sub-section (1), however,
provi ded that Conmission shall ~not proceed wth t he
application filed under Section 245-C, if the Conmm ssioner
objected to the application being proceeded with on the
ground that "conceal nment of particulars of incone on the
part of the applicant or perpetration of fraud by ‘him for
evading any tax or other sum chargeabl e or inmposable ' under
the Indian Incone Tax Act, 1922 (Xl of 1922) or under  this
Act has been established or is likely to be established by
any incone tax authority in relation to the case". |If the
Conmi ssi oner obj ect ed on the ground af oresai d, the
Conmi ssion could not proceed with the application’ under
Section 245-C. (It is not necessary to decide for the
purpose of this case whether the nere objection of the
Conmi ssioner sufficed and whether the Commission had no
power to exam ne the correctness of the said objection.) By

the Finance Act, 1979 the second provi so was del eted. The
main |inmb of sub-section (1) and the first proviso, however,
remai ned untouched. |In place of the second proviso, sub-

section (1-A) was introduced. The effect of this amendnent
was that the Conm ssioner’s objection ceased to be final and
concl usive. The proviso to sub-section (I-Al) empowered the
Conmi ssi on to examine whether the objection of t he

Conmmi ssi oner was correct or not. After hearing the
Commi ssioner, if the Conmission was satisfied that the
objection of the Comm ssioner was not correct, it could

proceed with the application

17. Sub-section (I A) has to be read in harnony with the
main |linb of sub-section (1). The said sub-section says
that the Conmission shall decide whether to allow the
application to be proceeded with before it or to reject it
(a) on the basis of the material contained in the report of
the Comm ssioner and (b) having regard to the nature and
ci rcunst ances of the case or the conplexity of t he
i nvestigation involved therein. Wat do these words nean?
They are words of general inport. Wat did the Parlianent
mean thereby? For ascertaining their neaning and purport,
one has to turn to the purposes underlying the enactment as
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a whole. It is neither possible nor advisable to seek to
| ay down exhaustively the several situations in which

384

the Comm ssion would decide to allow the application to be
proceeded with or in which the application has to be

rej ected. A case may be a conplex one; it wmay involve
prol onged or cunbersone investigation. Anot her situation
nay be where having regard to the nature of the case and
other circunmstances, the Conmmission may feel, in the

interest of the Revenue and in the interest of justice, that
it is better to give a quietus to the case once for al
instead of allowing it to be fought through the usua

channel s. The deci sion has to be taken by the Conm ssion
having regard to all the facts and circunstances before it,
in the light of the object, purpose and schene of the
enactment. It is precisely because such wi de discretion is

given to the Conmi ssion that the Act requires that it should
be manned by men of integrity and outstanding ability,
havi ng' special know edge of “direct taxes and business
accounts.

18. The next set of words that present sonme difficulty are

the words "has been -established or is Ilikely to be
established by any income tax authority in relation to the
case" occurring in sub-section (1-A) [as well as in the
second proviso to/sub-section (1) as originally enacted].
For a proper appreciation of the neaning of these words, it

is necessary to renmind ourselves that an application under
Section 245-C can be made only in respect of \an income not
di scl osed by the assessee before the Assessing Oficer. | f
so, what did the Parliament mean when it said t hat
Conmi ssion shall not allow the application to be proceeded
with if the Conmi ssioner objects on the ground t hat
"conceal ment of particulars of income on-the part  of the
application or perpetration of fraud by himfor evading any
tax or other sum chargeabl e or inposable under the Indian
I ncome Tax Act, 1922 or under this Act, has been established
or likely to be established by any incone tax authority, in
relation to the case"? To appreciate the neaning of the
said words, it is necessary to keep.in mnd the follow ng
facts: even though the assessee has not disclosed a
particul ar income before the Assessing Oficer, the latter
is free to and is enpowered to unearth it by meking or
causing such investigation and enquiries as he thinks
appropriate. He may gather and receive information for that
purpose. W nay take two illustrative cases: One, where the
Assessing O ficer has di scovered sone i ncone, which was not
di sclosed by the assessee, and has added it to t he
assessee’s income. The latter challenges the sane and the
proceedi ngs are pending either before the Assessing O ficer
or before an appellate or revisional authority. Second, a
case where the incone tax authorities are <“gathering
information/material, which is likely to establish that the
assessee has concealed the particulars of a particular
income. If, in the first case, the assessee applies to the
Conmi ssi on under Section 245-C, the Conm ssioner can object
on the ground that conceal ment of particulars of income has
been established. Sinmlarly, if the assessee in the second
case applies to the Conm ssion, the Conm ssioner can equally
object on the ground that the investigation/enquiries made
by them already or the information received or gathered by
them already is likely to establish the conceal nent of
particulars of inconme and, therefore, the Conm ssion should
not allow the

385

application to be proceeded with. On the sane lines, there
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may be cases where the incone tax authorities have either
established or are likely to establish that the assessee has
perpetrated a fraud for evading the tax or other sum
chargeabl e or inmposable under the 1922 Act or the present

Act . It is the correctness of these objections that the
Conmi ssion is supposed to look into by the proviso to sub-
section (lI-A). I1t’'s further course of action depends upon

its satisfaction one way or the other

19. The idea underlying the said words [in the main |inb of
sub-section (I1-A)] is self-evident. The disclosure under
Section 245-C must be of an income not disclosed before the
Assessing O ficer. |If the Assessing Oficer (or the incone
tax authority) has already discovered it and has either
gathered the material to establish the particulars of such

i ncone or fraud fully or is at a stage of
i nvestigation/enquiries where the material gathered by him
is likely to establish the particulars of such incone or
fraud, the assessee cannot be allowed to defeat or
forestall, as the case nay be, the entire exercise of the
i ncome tax authorities just by approaching the Comi ssion

In such -a case, it cannot be said that he is acting

voluntarily or in good faith.” He should not be allowed to
t ake advantage of the conparatively easy cour se of
settlenent. He nust be allowed to face the normal channels
of assessnent/appeal etc. Section 245-Cis neant for those
assessees who seek to disclose income not disclosed before
the Oficer including "the manner in- which such incone has
been derived". I'f \the departnent already knows and has
gat hered particulars of such income and the manner in which
it has been derived, thereis no ’'disclosure’ by the
assessee. Let it be renenbered that the words - in  question
[in Section 245-D(1-A)] are not words of limtation nor are
they neant to hel p unscrupul ous assessees. ~ Chapter XIX-Ais
a part of the Incone Tax Act and nust be construed
consistent with the overall scheme and object. The chapter
is meant for those assessees who want to disclose incone not

disclosed till then together with the manner in which the
said inconme is derived. It is not meant for those 'who cone
after the event, i.e., after the discovery of t he

particulars of income and its source or - di scovery of
particulars of fraud perpetrated by the assessee, as the
case may be nor even to those who come to the Conm ssion to
forestall the investigation/inquiries which have reached a
stage where the departnent is in possession of materia
whi ch though not sufficient to establish such conceal nent or
fraud, is such that it is likely to establish it naybe sone
nore material is required to establish it fully. The
Comm ssion has to keep all thisin mnd while deciding
whether to allow the application to be proceeded before it
or toreject it.

20. This discussion also shows that the Conmi ssion®-cannot
say that any nmaterial collected by the Conmi ssioner | after
the date of filing of the application under Section 245-Cis

not relevant for the purposes of Section 245-D(1). The
filing of an application by the assessee is a wunilatera
act . The departnent may not be aware of the sane. The
proper |line - ordinarily speakingis to be drawn wth

reference to the date of submission of the report by the
Conmi ssioner. This does not, however, prevent the
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Conmission fromlooking into material collected by incone
tax authorities even subsequent to the submitting of the
report by the Commissioner, if it thinks such a course is
called for in the interests of justice.

21. Sub-section (4) of Section 245-D provides for passing
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of final orders by the Commission. It is not necessary to
refer to the other provisions in the chapter except to
nmention that the Commssion is enmpowered to direct the
wai ver of penalty as well as interest and to direct that the
tax payable shall be paid 'in prescribed instalnents. It
is further enpowered to direct that the assessee whose case
has been decided by it shall not be proceeded wth or
prosecuted under the Incone Tax Act or wunder the Indian
Penal Code or under any other Central Act for the tine being
in force with respect to the case covered by the settlenent.
The orders of the Comm ssion are final, subject of course to
constitutional renedies.

Merits of the case:

22.1f we look at the facts of the case in the |ight of the

| egal position adunbrated hereinabove, it would be clear
that the application filed by the respondent before the
Conmi ssion was not maintainable and could not have been
allowed to be proceeded with. |Firstly, the respondent did
not disclose, in its application under Section 245-C, any
i ncomre which was not disclosed before the Assessing Oficer.
This was a case where the respondent was claimng certain
| osses, which he sought to set-off against its other incone.
If the respondent’s case was true, it would not have been
liable to pay any tax for the reason that entire income from
property (and other inconme, if any) would have been swanped
by the said |losses.” Indeed, the loss had to be carried
forward to the next year. The case of the Revenue, however,
was that all the alleged transactions (fromwhich loss is
said to have resulted) were bogus and fictitious ones,
fabricated only for the purposes of evading the tax lawfully
due on its income. |In-his application to the  Conm ssion

the respondent did not disclose any incone not disclosed by
hi m before the Assessing O ficer nor did he disclose in his
application the manner in which such incone was derived.
The assessee nerely offered a part of the amount (clained by

him as | osses) towards taxable incone. Thus, hi s
application, not being in conpliance with the first and
f or enost requi r enent of Section 245-C(1), was not
mai nt ai nabl e thereunder. |t ought to have been rejected in

[imne. The Conmission had no jurisdiction to entertain the
said application. Secondly, this is a case where the incone
tax authorities had nmmde extensive investigation and
inquiries wherein they had collected volumnous material
whi ch, according to them established the particulars  of
conceal nent of income on the part of ~the respondent-
assessee. It was so held by the Assessing Oficer with
whom the first appellate authority agreed, no doubt ,
subsequent to the filing of the application under Section
245-C but before the passing of the inpugned order.

23. The Commi ssion was also not right in holding that while
deciding whether to allow the application to be “proceeded

with before it under Section 245-D(1), they will not |ook
into the material collected after the date of
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filing of the application under Section 245-C. It has not
been found by the Commi ssion that the incone tax authorities
were aware of the filing of the application on Decenber 16,
1988. Even if they were aware, the nere filing of the
application did not mean that they should fold their hands
and stop their investigation and enquiries in their tracks.
They were, in fact, entitled to rely upon the evidence and
material collected by themtill the date of subm ssion of
t he report to the Conmi ssion. The decision of t he
Conmi ssion is thus vitiated by misdirection in law. It took
cogni zance of a matter which it could not have. The
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i mpugned order is equally vitiated by a m sapprehension as
to true legal position on the part of the Commi ssion

24. The appeal s are allowed accordingly. The order of the
Settlement Commission under appeal is set aside. The
assessments relating to all the four assessnent years shal
now proceed according to law. Having regard to the facts of
the case, we direct that it shall be open to the respondent
to file an appeal before the Tribunal against the order
dated March 31, 1989 within one nonth fromtoday. If so
filed, it shall be treated as filed within tine and shall be
dealt with as such. W meke it clear that this order is
confined to the jurisdiction of the Commission and the

validity of its order taking seisin of the case. We have
not expressed nor did we intend to express any opinion on
the nerits of the sane. It is for the appropriate

authorities to go into the same in accordance with | aw

25. The respondent shall pay the costs of the appellant in
this appeal which we assess at Rs 10, 000.
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