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BHAN, J.

This appeal by grant of leave is directed
agai nst the judgment dated 31.03.2000 passed
by the Division Bench-of the Hi gh Court of
Calcutta at Calcutta in MA T. No.4310 of
1998. By the inpugned order the Division
Bench has set aside the judgnent and order of
the Single Judge of the sane Hi gh Court in
C.O No.6266 (W of 1990 with C. O No.6274 (W
of 1990. The Single Judge had all owed the
wit application filed by the appellants and
directed the Indian G| Corporation Limted,
Haldia O | Refinary (hereinafter referred to
as "the respondent") to absorb the appellants
inits service and regul arise their services.
Di vi si on Bench has set aside the aforesaid
direction given by the | earned Single Judge
and held that the appellants were neither
entitled to be absorbed nor regularised in the
service of the respondent.

Short facts of the case are as under: -

Two sets of wit applications were filed
in the High Court of Calcutta involving conmon
guestion of law and fact, both of them were
taken up together by the Single Judge and
di sposed of by the comon judgnent.

Admittedly, the appellants are working in the
statutory canteen run by the respondent
through contractor in its factory at Hal di a,
District Mdnapore, Wst Bengal. Respondent
was treating the appellants as the enpl oyees
of the contractor. Aggrieved against this,
the appellants filed the wit applications in
the H gh Court contending therein that the
factory of the respondent where the worknen
are enpl oyed i s governed by the provisions of

I ndi an Factories Act, 1948 (for short "the
Factories Act") and the canteen where the said
wor kman are enployed is a statutory canteen
establ i shed by the respondent as required
under the provisions of the Act. It is
averred in the petition that the canteen is
mai nt ai ned for the benefit of the worknen

enpl oyed in the factory and the respondent has
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direct control over them Contractor though
shown as a contractor has no control over the
managenent, admni ni stration and functioning of
the canteen. That the canteen is a part of
the establishnent of the managerment and the
workers in the canteen are the enpl oyees of
the managenent. That the work carried on is
perennial in nature and the canteen is
incidental to and is connected with the
establ i shnent of the managerment. It was
contended that the appellants were the regul ar
enpl oyees of the respondent. The managenent
had refused to grant the status of regular
enpl oyees to the appellants and treated them
as enpl oyees of the canteen contractor
contrary to the statutory provisions and
judicial pronouncenents of this Court. Wit
applications were fil ed seeking issuance of
mandanus to the respondent to absorb the
appel l ant's in its service and to regul ari se
them as such

Respondents in their witten statenent
deni ed that the appellants were its enpl oyees
or they were entitled to be regularised as
such. None of the appellants was appointed by
the respondents. Al of them were appointed
by the contractor and therefore, they were the
enpl oyees of the contractor. Under the
Factories Act, a factory enploying nore than
250 workers is required to provide the
facility of a canteen. The Factories Act or
the Rules franed thereunder do not require
that such a canteen should be managed and run
by regul ar enpl oyees of the establishment. In
law it is open and perm ssible to the
managenment to entrust the sane to(a
contractor. |t was contended that the
respondent being a public sector undertaking
has devi sed and put in place rigid enploynent
strategies for its core activities based on
enpl oyment strengths derived on the basis of
producti on and output norns and requirenent
studies. Al recruitnment by and within the
corporation is nmade strictly according to
those norns on the basis of staff strength and
gquotas fixed for direct recruitment on the
basis of job qualifications, enployment norms,
reservation of posts to be filled by interna
pronmoti on pursuant to settlenents arrived at
by the corporation with its recogni sed uni ons
and such enpl oynent can only be nmade agai nst
exi sting vacancies. It cannot appoint any
person in contravention of the recruitnent
policy which requires the nanagenent to follow
the system Therefore, apart fromthe fact
that the appellants were not in regular
enpl oyment of the respondent, the absorption
or regularisation of their services would
contravene Article 16(4) of the Constitution
as well as the reservation policy which is
applicable for recruitment in the
establ i shment nanaged by it.

The | earned Single Judge before whomthe
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wit applications came up for hearing relying
upon the two judgments of this Court in MMR
Khan & Others Vs. Union of India & Qhers

[ 1990 (Supp) SCC 191] and Pari mal Chandra
Raha & Others Vs. Life Insurance Corporation
of India & Ohers [1995 Supp (2) SCC 611]
hel d that under the provisions of the
Factories Act, it is the statutory obligation
of the enployer to provide and nmaintain a
canteen for the use of its enployees. The
cant een becones a part of the establishnment
and, therefore, the workers enployed in such
canteen are the enpl oyees of the nanagenent.
After referring to the various provisions
including the rules franed under the Factories
Act the | earned Single Judge canme to the

concl usion that the respondent exercises a
very high degree of control over the
contractor who has been given the contract of
runni ng tthe canteen. The obligation to
provi de canteen being statutory the facility
became a part of service condition of the

enpl oyees. It was held that the appellants
were in fact the enpl oyees of the respondent
and were being wongly treated as enpl oyees of
the contractor. Accordingly, a direction was
given to the respondents to absorb the
appellants in its service and regularise them
with effect fromthe date of filing of the
wit application

Aggri eved agai nst the judgnent and order

of the Single Judge, the respondent-managenent
filed intra court appeal which has been
accepted. The Division Bench relying upon a

| ater Three-Judge Bench judgnent of this Court
in Indian Petrochem cals Corporation Ltd. &
Anot her Vs. Shramik Sena & Others . [(1999) 6
SCC 439] reversed the judgnment of the Single
Judge and di smissed the wit applications
filed by the appellants. Aggrieved agai nst
the aforesaid judgnent of the Division Bench
the present appeal has been fil ed.

We have carefully considered the
subm ssi ons nmade by the | earned counsels for
the parties. |In Indian Petrochenicals
Corporation Ltd. & Another (supra) this Court
whi | e di sposing of an identical and simlar
guestion of law and fact with regard to the
status of the enpl oyees working in the canteen
and the status of the contractor who was
runni ng the canteen on the contract basis
el aborately dealt with the scope of Section 46
of the Factories Act, 1948, particularly with
reference to the definition of 'worker’ as
occurring in Section 2(1) of the Factories
Act. After elaborate analysis of the earlier
two judgnents of this Court in MMR Khan &
O hers and Pari mal Chandra Raha & Qthers
cases (supra), it was held that what has been
held in these cases is that the worknen were
the enpl oyees of the nanagenent for the
pur poses of Factories Act alone and did not
becorme the enpl oyees of the establishnment for
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any other purpose. After referring the
argunents advanced it was hel d: -

"I'f the argunent of the worknmen in
regard to the interpretation of
"Raha’ case is to be accepted then
the same would run counter to the
law |l ai d down by a | arger Bench of
this Court in Khan case. On this
point simlar is the view of
anot her three-Judge Bench of this
Court in the case of Reserve Bank
of India v. Wrkmen. Therefore,
foll owi ng the judgnent of this
Court in the cases of Khan-and
R B.1., we hold that the workmnen
of a statutory canteen woul d be
t he wor knen of the establishnent
for the purpose of the Factories
Act only and not for all other
pur poses. "

[ Enphasi s suppl i ed]

Further it was observed: -

"It is clear fromthis definition
that a person enpl oyed either
directly or by or through any
contractor in a place where

manuf acturing process is carried
on, is a "workman" for the purpose
of this Act. Section 46 of the
Act enpowers the State CGovernnent
to nake rules requiring any
specified factory wherein nore
than 250 workers are ordinarily
enpl oyed to provide and naintain a
canteen by the occupier for the
use of the workers. It is not in
di spute, pursuant to this

requi rement of |aw, the Managenent
has been providi ng canteen
facilities wherein the respondent
enpl oyees are working. Hence, it
is fairly conceded by the |earned
counsel for the Managerent t hat
the respondent worknmen by virtue
of the definition of the "workman"
under the Act, are the enpl oyees
of the appel |l ant Managenent for
pur poses of the Act."

After having gone into the question of

wor ker bei ng decl ared the enpl oyee of the
managenment for the purpose of Factories Act,
the Court further analysed the question as to
whet her such rel ationship as exi sted between
the worker and the enpl oyer under the
Factories Act coul d be extended to wi der
arenas. It was held that the status of a

wor kman under the Factories Act confine the
rel ati onship of enpl oyer and the enpl oyees to
the requirenents of Factories Act al one and
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does not extend for any other purpose. It was
observed as under: -

"The question however is: does
this status of a worknman under the
Factories Act confine the

rel ati onship of the enployer and
the enpl oyees to the requirenents
of the Factories Act al one or does
this definition extend for al

ot her purposes which include
continuity of service, seniority,
pensi on and ot her benefits which a
regul ar enpl oyee enjoys. = The
Factories Act does not govern the
ri ghts of enployees with reference
to recruitment, seniority,
promotion, retirement benefits
etc. These are governed by other
statutes, rules, contracts or
policies.  Therefore, the

wor kmen’ s contention that

enpl oyees of a statutory canteen

i pso facto becone the enpl oyees of
the establishnent for all purposes
cannot be accepted."

[ Enphasi s suppl i ed]

After having decl ared in unequivocal terns
the enpl oyees working in the canteen can bhe
treated as the enpl oyees of the principa

enpl oyer only for the linmted purposes of the
Factories Act, the Court went on to examine
further as to whether on the basis of materia
present on the record, the enployees could be
treated as the enpl oyees of the principa

enpl oyer for all/any other purpose. After
noticing the fact that the enployees in the
said case were entitled to continue in-the
enpl oyment of the conpany irrespective of the
change in the contractor in view of an order
passed by the Industrial Court and the fact
that the managenment was rei nbursing the wages
of the canteen workers and certain other
peculiar features of the case came to the
concl usion that the respondents in that case
were in fact the worknen of the nanagenent.
These factors were sumari sed as: -

"(a) The canteen has been there since the
i nception of the appellant’s factory.

(b) The wor krmen have been enpl oyed for
| ong years and despite a change of
contractors the workers have continued

to be enployed in the canteen

(c) The prem ses, furniture, fixture,
fuel, electricity, utensils etc. have
been provided for by the appellant.

(d) The wages of the canteen workers have
to be reinbursed by the appellant.
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(e) The supervision and control on the
canteen i s exercised by the appell ant
through its authorised officer, as can

be seen fromthe various clauses of

the contract between the appellant and

the contractor.

(f) The contractor is nothing but an agent
or a manager of the appellant, who

wor ks conpl etely under the

supervi sion, control and directions of

the appel | ant.

(9) The wor krmen have the protection of
conti nuous enpl oynent in the
establ i shnent . "

Consi deri'ng these factors cunulatively in
addition to the fact that the canteen in the
establ i shnent of the managenent is a statutory
canteen the worknmen were hel'd to be the

enpl oyees of the managenent. On the question
of fact it was concluded that the contractor
in that case was engaged only for the purpose
of record and for all other purposes the
workers were in fact 'the worknen of the
managenment. |t was observed in para 27 as
under : -

"At this stage, it is necessary to
not e anot her argument of M.
Andhyarujina that in view of the
fact that there is no abolition of
contract |abour in the canteen of
the appellant’s establishnment, it
is open to the Management to
manage its canteen through a
contractor. Hence, he contends
that by virtue of the contract
entered into by the Managenent
with the contractor, the
respondent wor knen cannot be
treated as the enpl oyees of the
Management. This argument woul d
have had some substance if in
reality the Managenent had engaged
a contractor who was whol |y

i ndependent of the Management, but
we have come to the conclusion on
facts that the contractor in the
present case is engaged only for
the purpose of record and for al
pur poses the workmen in this case
are in fact the worknen of the
Managenent. | n the background of
this finding, the last argunent of
M. Andhyarujina should al so
fail."

The Division Bench with reference to the
facts of the present case canme to the
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concl usion that the appellants were not the
enpl oyees of the nanagenent.

During the course of hearing, the |earned
advocates on both the sides extensively
referred to the terms and conditions of the
contract between the canteen contractor and
the respondent and also to the various
statutory provisions of the Factories Act and
the rules franed thereunder to point out their
respecti ve points of view about the nature of
the contract and as to whether the canteen is
run by the contractor in his capacity and
status of a contractor or that the contractor
was nerely an agent or servant of the
respondent and was functioning nerely for the
sake of record.

We have gone through the terns and

conditions of the contract agreenent entered
bet ween the parties and in particular the
followi ng terns and conditions on which | ot of
enphasis was | aid by the counsel for the
appel l ant to show t he extent of contro

exerci sed by the nanagenent over the
contractor in the running of the canteen:-

"5. CATERI NG STAFF:

5.1 The contractor shall at his cost
mai ntai n adequat e nunber of catering
staff such as Cooks, hel pers, service
boys, sweepers and ot her persons for
snoot h and efficient running of the
canteen services. The contractor

shal | engage required nunber of

persons in the canteen with the

explicit perm ssion/approval of the
Owner .

5.2 The present man power in the canteen
is 119 covering all categories of
personnel as nentioned bel ow.

However, if at any time it is decided
to increase or decrease the manpower,
the contractor shall get
proportionate increase or decrease of
nonet ary conpensation in this respect
provi ded such increase or decrease in
t he manpower should be done only with
the express approval of the owner. |If
any manpower i s added without approva
of the Omer, it will be at the cost
of the contractor and no liability for
conpensati on what soever shall accrue
on the Omer for such act/acts. No
person bel ow t he age of 18 years or
found to be medically unfit, will be
al  owed enpl oynent in the canteen
Also if, at any tinme, any canteen

enpl oyee is found invol ved in noral
turpitude in any court of law, the
servi ces of such canteen enpl oyee wil |l
be i Mmediately termi nated by the
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Contractor and no liability for
conpensati on whatsoever w |l accrue on
the owner for such act/acts.

5.3 The contractor shall maintain a
regi ster showi ng names and addresses
of the persons so engaged along with
phot ogr aphs of each person and shal
produce the same for inspection on
demand by Welfare O ficer or such

ot her person so authorised by the
owner. The contractor shall not use
or allowto be authorised to be used
canteen building or any part thereof
for dwelling purpose and shall not
all ow any outsiders to loiter.in or
around the canteen wi thout valid

aut hority."

Wth regard to the nature of enploynent of
the enpl oyees workingin the canteen,
stipulation at S.No.4.6 reads thus:-

"4.6 The contractor, /shall be
required to enpl oy/ engage only
that nenber of enpl oyees/workers
as may be specifically authorised
by the owner fromtinme to tine and
shal | maintain conplete records of
such enpl oyees/workers with regard
to their nanmes, address,

qual i fications, experience and
other required details. The owner
shal | have absolute right to test,
interview of otherw se assess or
determ ne skills, know edge
proficiency, capability etc. so as
to ensure that such

enpl oyees/ workers are conpetent,
qualified or otherw se suitable
for efficiently and safely
perform ng the work covered by
this contract. Any

enpl oyee/ wor ker rejected not

aut hori sed by the owner shall not
be enpl oyed/ engaged by the
contractor on the work covered by
this contract."

No doubt, the respondent managenent does
exerci se effective control over the contractor
on certain matters in regard to the running of
the canteen but such control is being
exercised to ensure that the canteen is run in
an efficient manner and to provi de whol esone
and healthy food to the worknen of the
establishnent. This however does not nean
that the enpl oyees working in the canteen have
becone the enpl oyees of the nanagenent.

A free hand has been given to the
contractor with regard to the engagenent of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 10

the enpl oyees working in the canteen. There
is no clause in the agreenent stipulating that
the canteen contractor unlike in the case of

I ndi an Petrochemicals Corporation Ltd. &

Anot her (supra) shall retain and engage

conpul sorily the enpl oyees who were al ready
wor ki ng in the canteen under the previous
contractor. There is no stipulation of the
contract that the enployees working in the
canteen at the tinme of the commencenent of the
contract nust be retained by the contractor.
The managenent unlike in Indian Petrochem cals
Corporation Ltd. case (supra) is not

rei mbursi ng the wages of the worknen engaged
in the canteen. Rather the contractor has
been nade |iable to pay provident fund
contribution, |eave salary, mnedical benefits
to his enployees and to observe statutory
wor ki ng hours.” The contractor has al so been
nmade responsi ble for the proper nmintenance of
regi sters, records and accounts so far as
conpli ance of any statutory

provi si ons/obligations are concerned. A duty
has been cast on the contractor to keep proper
records pertaining/'to paynment of wages etc.
and al so for depositing the provident fund
contributions with authorities concerned.
Contractor has been made |iable to defend,

i ndermi fy and hol d harm ess the enployer from
any liability or penalty which may be inposed
by the Central, State or |local authorities by
reason of any violation by the contractor of
such laws, regulations and al so fromal
clainms, suits or proceedings that may be

br ought agai nst the managenent ari si ng under
or incidental to or by reason of the work
provi ded/ assi gned under the contract brought
by enpl oyees of the contractor, third party or
by Central or State Governnent Authorities.

The managenment has kept with it the right

to test, interview or otherw se assess or
determ ne the quality of the enpl oyees/workers
with regard to their level of skills,

know edge, proficiency, capability etc. so as
to ensure that the enpl oyees/workers are
conpetent and qualified and suitable for
efficient performance of the work covered
under the contract. This control has been
kept by the managenent to keep a check over
the quality of service provided to its

enpl oyees. It has nothing to do with either
the appoi ntnent or taking disciplinary action
or dismssal or rempoval from service of the
wor knmen working in the canteen. Only because
the managenent exerci ses such control does not
nean that the enpl oyees working in the canteen
are the enpl oyee of the managenent. Such
supervi sory control is being exercised by the
management to ensure that the workers enpl oyed
are well qualified and capabl e of rendering
the proper service to the enpl oyees of the
managemnent .

In Indian Petrochem cals Corporation Ltd.
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(supra) this Court after analysing the earlier
j udgrments on the sane point has held that the
wor kmen wor king in the canteen becomnes the

wor kers of the establishnent for the purposes
of Factories Act only and not for any other
purpose. They do not becone the enpl oyees of
the managenent for any other purpose entitling
them for absorption into the service of the
princi pal enployer. Factors which persuaded
this Court in Indian Petrochenicals
Corporation Ltd. case (supra) to take the view
that the worknen in that case were enpl oyees
of the nanagenent are missing in the present
case. No power vests in the managenent
either to nmake the appointnment or to take

di sciplinary action agai nst the erring worknen
and their dismssal or renoval from service
The management is not reinbursing to the
contractor the wages of the worknmen. On these
facts, it . cannot be concluded that the
contract or _was not hing but an agent or a
manager of the respondent working conpletely
under the supervision-and control of the
managenent .

Anot her fact which goes to show that the
appel l ants are the enpl oyees of the canteen
contractor is that ‘a settlenent was arrived at
bet ween the contractor and the workmen of the
canteen in the presence of Assistant Labour
Comm ssi oner of the area which was valid for
the period fromO01.12.1987 to 30.11.1990
wherein certain terns and conditions were
agreed upon between these parties with regard
to sone | abour issues relating to the worknen
enpl oyed by the contractor. Another

settl enent between the same parties was al so
arrived at which was valid upto 01.12.1993
concerni ng once again the | abour issues

bet ween the worknen and the contractor:
Respondent - managenment was not a party to
either of these two settlements. This clearly
goes to show that the worknmen were treating
thensel ves to be the enpl oyees of the
contractor and not that of the nanagenent.

For the reasons stated above, we agree

with the view taken by the Division Bench that
the appellants did not beconme the workers of
the managenment for a purpose other than the
Factories Act. W do not find any merit in
this appeal and disniss the same with no
orders as to costs.




