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ACT:

Cal cutta Thi ka Tenancy Act, 1949: Section 2(5)(b), Thika
tenant: if stated period of tenancy |less than 12 years and
not otherw se.

Indian Contract Act, 1872---Contract--To be construed
with reference to object and whole of its terns--' Ex antece-
denti bus et consequenti bus’ circunstances surrounding crea-
tion and subject matter which it was designed to apply to
shoul d be taken into account.

I ndian Evidence Act, 1872: Section 115--Estoppel and
wai ver-Di stinction between--Voluntary choice essence of
wai ver .

Wor ds and Phr ases: ‘extension’ --'Renewal ’ ---Dis-
tinction between.

HEADNOTE

The second respondent, who is the predecessor in inter-
est of the first respondent, had on. 26th Septenber, 1946
| eased out the land in dispute to the appellant at the first
instance for a period O 10 years. The | ease however provid-
ed to the | essee/appellants option of extension at enhanced
rent, twce for successive periods of 5 years, and-a third
option of extension for a further nmaxi mum period of one
year. The appellants are stated to have exercised their
option of extension for two successive periods of /five
years, hot failed to exercise the option of extension for
one year thereafter. On that ground the first respondent
instituted a suit for ejectnent khas, possession and @ nesne
profits. The appellants, as defendants, contested the rmalt
stating, inter alia, that they did not exercise the option
for renewal after the expiry of the original tern of 10
years as they becane thika tenants from 28th February, 1949
i.e. the date of commencenent of the Calcutta Thika Tenancy
Act, 1949 as admitted by the second respondent in two judi-
cial proceedings before the Controller under the Calcutta
Thi ka Tenancy Act, 1949. It was further stated that they
never paid any enhanced rent; and that the first respond-
ent’s claimfor the differential rent was rejected in the
first respondent’s suit, and ultimately the special |eave
petition filed in the Suprenme Court in that natter was also
di smi ssed.
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The suit for ejectnent in the present suit was decreed
by the Trial Court. The Appellate Court, while disnissing
the appellants appeal, held that (1) the |lease was for a
period of 20 years and not for a period of less than 12
years, and hence sub-section 5(b) of Section 2 of the Act
had no application; and (2) the respondent were not barred
by waiver, estoppel, res judicata or principles analogous
thereto because of the earlier judicial proceedings filed by
the second respondent as there could be no question of
giving a status under the Act when in the facts of the case
such a status was not available. The H gh Court dism ssed
the appel l ants’ second appeal

Before this Court it was urged on behalf of the appel-
lants that (1) therecould be no controversy about the
appel l ants’ status of thika tenants in view of the fact that
the |ease was at the first instance for 10 years only and
its first and subsequent extensions were contingent on the
appel l ants regular paynment of rents, rates and taxes and
enhancenent~ of rent, which contingency did not happen as
they did not pay any enhanced rent, but sinply were holding
over; (2) the second respondent admtted the Thi ka Tenants
status of the appellants in the earlier proceedings before
the Controller and were therefore estopped from questioning
that status.

On the other hand, it was urged on behalf of the re-
spondent that the |ease having clearly been for a period of
20 years, the appellants have rightly been held not to be
thika tenants under the Act; and that there could be no
est oppel against a statute.

Di sm ssing the appeal, it was,

HELD: (1) Every contract is to be construed with refer-
ence to its object and the whole of its terns. The best
interpretation is made fromthe context: The whol e | context
must be considered to ascertainthe intention of the par-
ties. It is an accepted principle of construction that the
sense and neaning of the parties(in any particular part of
i nstrunment may be collected 'ex antecedenti bus et consequen-
tibus'; every part of it my be brought into action in’ order
to collect fromthe whol e one uniformand consistent  sense,
if that is possible. [409E-Q
N.E. Railway v. Hastings, [1900] A C. 260 (267), referred
to.

(2) In the construction of a witten instrunent, it is
legitimate and in order to ascertain the true nmeani ng of the

words used and, if that be doubtful, it is Tlegitimte to
have regard to the circunstances sur-
403

rounding their creation and the subject matter to which it
was designed and i ntended they should apply, [410A- B]
(3) It is pertinent to note that the word used'is ’exte-

nsion’ and not 'renewal’. To extend means to enlarge, ex-
pand, |engthen, prolong, to carry out further than its
original limt. Extension ordinarily inmplies the continued
exi stence of sonething to be extended. The distinction
between ’'extension’ and 'renewal’ is chiefly that in the

case of renewal, a new lease is required, while in the case
of extension the sane | ease continues in force during addi-
tional period by the performance of the stipulated act. |In
other words, the word ’extension’ when used in its proper
and usual sense in connection with a | ease neans a prol onga-
tion of the lease. [411C E]

(4) Construction of this stipulation in the |lease in the
above manner will also be consistent when the | ease is taken
as a whole. The purposes of the | ease were not expected to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

last for only 10 years as the Schedule specifically nmen-
tioned the lease as "for a stipulated period of twenty
years." [411F]

Kanai Lal v. Paramidhi, [1958] SCR 360; Mahadeol a
Kanodia v. Administrator General of West Bengal, [1960] 3
SCR 578; Annapuma v. Tincowie Dutt, 66 C WN. 338; Shaf-
fiuddin & Os. v. GC Banarjee, 69 CWN. 842 and Sheikh
Gufan v. S. K. Gnguli, [1965] 3 SCR 364 distinguished.

(5) No particular order from the previous judicia
proceedi ngs conferring the status of thika tenants on the
appel l ants has been shown. The special |eave petition was
dismssed by the Suprene Court "without going into the
guestion whether the Thika Tenancy Act was applicable or
not." Hence, no status could be said to have been deter-
m ned. [413D F]

(6) The essential elenment of waiver is that there nust
be a voluntary and intentional relinquishment of a known
right ~or . such conduct as warrants the inference of the
relinqui shnment” of such right. It neans forsaking the asser-
tion of .a right at the proper opportunity. [413F-Q

(7) Wiiver is distinct fromestoppel in that in waiver
the essential elenent is actual intent to abandon or surren-
der the right, while in estoppel such intent is immuterial
The necessary condition i's the detrinment of the other party
by the conduct of 'the one estopped. An estoppel may result
though the party estopped did not intend to | ose any exi st-
404
ing right. Thus voluntary choice is the essence of waiver
for which there nust have existed an opportunity for a
choice between the relinquishnent and the confernent of a
right in question. Nothing of the kind could be proved in
this case to estopp the first respondent, who had filed the
suit at the proper opportunity after the land was trans-
ferred to him [413G H, 414A- B]

Shanti Devi v.A K. Banerjee, [1981] 2 SCC 199, referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDI CTI ON: Givil Appeal No. 2977 of
1984.

From the Judgnent and Order dated 18.2.1982 of “the
Calcutta High Court in S.A T. No. 87 of 1981
D.K. Sen, Dr. Meera Agarwal and R C. Mshra for the Appel-
| ant s.

A K Sen, S.K Banerjee and P. K. Mikerjee for the Re-
spondent s.

The Judgrment of the Court was delivered by

K.N. SAIKIA J. This defendants’ appeal by special |eave
is fromthe judgnment and order of the High Court of Calcutta
dated 18th February, 1982 in S.A T. No. 87 of 1981 summarily
di smi ssing the Second Appeal against the appellate order in
T.A. No. 381 of 1980 which affirned the judgment and decree
intitle suit No. 56 of 1966.

The instant second respondent Narendra Nath Mikherjee
| eased out the | and neasuring 6 cottas 5 chittaks 30 sq. ft.
at 512/ A Russa Road, now known as 34/ A Shyana Prasad Mikher -
jee Road, Calcutta, by a registered | ease deed dated 26th
Sept enmber, 1946, hereinafter referred to as 'the lease’, at
the first instance for a period of 10 years from 1st April
1946 but if the lessee did not fail to pay the rent to the
| essor and rates and taxes to the nunicipality during .that
period, the | ease woul d be extended for a further period of
5 years i.e. upto 31st March, 1961 at the rent of Rs.250 in
pl ace of Rs.200 per nonth; and if he continued to do |Iike-
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wise, it would be extended for a further period of 5 years,
that is, upto 31st March, 1966, at a nonthly rent of Rs. 300
in place of Rs.250; and if he continued to do |ikewi se,
during the period of 20 years, he would be entitled to
obtain extension for a further maxi mum peri od of one year at
a rent of Rs.500 per nmonth in place of Rs.300 per nonth.

405

The instant appellants are stated to have exercised
their option of extension at the expiry of 10 years for a
period of 5 years i.e. from1lst April, 1956 to 31st March
1961 on increased rental of Rs.250 per nonth and then for
the second termof 5 years from1lst April, 1961 to 31st
March, 1966 at the increased rental of Rs.300 per nonth.
During the |ease, on 31lst Mrch, 1959 the instant second
respondent by a registered instrunent transferred the |and
to the first respondent who thereby becane the |andl ord.
Al l eging that the instant appellants failed to exercise the
option of extension for one year at an enhanced rent of Rs.
500 and also failed to give peaceful and vacant possession
of the land to him the instant first respondent as plain-
tiff instituted title suit No. 56 of 1966 for ejectnent
khas, possession and nmesne profits. The instant appellants
as defendants contested the suit by filing a joint witten
statement stating, inter alia, that they did not exercise
option of renewal 'after the expiry of the original term of
10 years as they becane thika tenants from 28th February,
1949 i.e. on the date of comencenent of the Calcutta Thika
Tenancy Act, 1949 as admitted by the plaintiff’s predecessor
ininterest, the instant second respondent, in M scell aneous
Execution case No. 126 of 1953 (Thi ka) before the Controller
under the Calcutta Thika Tenancy Act, 1949,  hereinafter
referred to as 'the Act’, and by both-the respondents in
M sc. Judicial Case No. 74 of 1958 (Thi ka) before the said
Controller. It was also stated that they (appellants) always
paid rent at the rate of Rs.200 per month and never any
enhanced rent; and that the first respondent’s claimfor the
differential rent was also rejected in the first /respond-
ent’s suit No. T.S. 80 of 1965 and the appeal therefrom was
also rejected and ultimately the 'special |leave petition
(Givil No. 1363/ 80) was al so disnm ssed by the Supreme Court
on 10th March, 1980.

T.S. No. 56 of 1966 was decreed by the Trial Court
wherefrom the appeal, being T.A No. 381 of 1980 was also
di smissed. The Additional District Judge while dismssing
T.A. 381/80 relied on the decision of the Calcutta Hi gh
Court, since reported in 1980 1 C. L.J. 377, holding that as
the | ease was for a period of 20 years and not for a period
of 12 years sub-section (5)(b) of Section 2 of the Act had
no application; and that the respondents were not barred by
wai ver, estoppel, res judicata or principles analogous
thereto because of the Msc. case No. 74 of 1958 ‘filed by
the second respondent under Section 5 of the Act as there
could be no question of giving a status under the Act ' when
in the facts of the case such a status was not available.
The Second Appeal being S. A T. 87 of 1981 having also been
sunmmarily dismssed by the H gh Court by the inpugned order
the appell ants have preferred this Appeal by special |eave.
406

M. D K Sen, the |learned counsel for the appellants
submits, inter alia, that there could be no controversy
about the appellants’ status of thika tenants in view of the
fact that the lease was at the first instance for 10 vyears
only and its first and subsequent extensions were contingent
on the appellants’ regular paynent of rents, rates and taxes
and enhancenent of rent; that contingency did not happen as
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they did not pay any enhanced rent, but sinply were holding
over; that the second respondent who is the predecessor in
interest of the first respondent, admtted the Thi ka Tenants
status of the appellants in the earlier proceedings before
the Controller and were therefore estopped from questioning
that status; and that the learned Courts below erred in
ignoring these vital pieces of evidence.

M. Shankar Ghosh the | earned counsel for the respond-
ents refuting submts that the | ease having clearly been for
a period of 20 years, the appellants have rightly been held
not to be thika tenants under the Act; and that there could
be no estoppel against a statute.

Two questions are, therefore, to be decided in this
appeal , nanely, whether the instant appellants acquired the
status of thika tenantsin respect of the | ease; and whet her
there was estoppel, waiver, acqui esance or res judicata on
the part of the respondents as in earlier proceedings they
treated the appellants as thika tenants before the Control-
ler.

The '‘Act was passed in 1949 to nake better provisions
relating to the law of landlord and tenant in respect of
thika tenancies in Calcutta. 1t canme into force on the day
on which the Cal cutta Thi ka Tenancy O di nance, 1948 ceased
to operate. Section 2(5) in Chapter | defined "thika tenant”
as follows:

"(5) "thika tenant" neans ‘any person who
hol ds, whether under a witten | ease or other-
wi se, lland under another person, and is or but
for a special contract would be liable to pay
rent, at a nmonthly or at any other " periodica
rate, for that land to that another person and
has erected or acquired by purchase or gift
any structure on such land for a residential
manuf act uri ng or business purpose and incl udes
the successors in - interest of such person, but
does not include a person--

(a) who holds such | and under that another
person in perpetuity; or

407

(b) who holds such I'and under —that ~ anot her
person under a registered | ease, inwhich the
duration of the lease is expressly stated to
be for a period of not |ess than twel ve years;

or

(c) who holds such | and under that another
person and uses or occupies such land as a
khattal . "

This new clause (5) was substituted by
West  Bengal Act 6 of 1953. The crucial ~ words
to be noted in clause (b) are that "the /dura-
tion of the |lease is expressly stated to be
for a period of not less than twelve years."
In other words, if the stated period is of
| ess than 12 years the | essee will be a thika
tenant and not otherw se. The inportant fea-
ture of the provision contained in s. 5(1) of
the Act is that the application for ejectnent
of the thika tenant has to be nmade to the
Controller. W have, therefore, to ascertain
the duration of the lease. Admttedly clauses
9, 11, 12 and 13 of the | ease read as foll ows:
"(9). If the second party |essee keeps the
rent for two nonths in after at atinme or if
contravenes or comrits any breach in respect
of any provision of this deed or does not
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conply with his duties within 7 days in spite
of service of warning notice or does not
refrain fromdoing inproper act, or if he is
decl ared insolvent then in spite of the tenure
of this |lease having not expired, this |ease,
that is the tenancy of the second party Lessee
will be cancelled or extinguished and the
first party Lessor will be entitled to take
khas possession of the said property. No plea
or objection of the second party Lessee wll
be entert ai ned.

11. The tenure of this lease will be for a
period of ten vyears firstly from the 1st
April, 1946 A D. But if the second party

Lessee, perforns acts regularly according to
provisions within this stipulated period and
pays fixed rent-to the first party Lessor
regul arly and pays rates and taxes to the
Muni cipality and does not default in doing his
duties, then the period will be extended under
all the aforesaid terns for a further period
of five years, i.e. upto the 31st March, 196
1, by fixing the nonthly rent of Rs. 250 two
hundred fifty rupees in place of Rs.200 two
hundred rupees and the second party Lessee
shall /be bound absolutely by the aforesaid
provisions in paragraphs 1 to-10 during the
sai d ' enhanced period and all the said terns
will remain in force,

408

only the rent of Rs.250 two hundred fifty in
pl ace of Rs.200 two hundred wi Il be fixed.

12. If the second party Lessee perforns his
acts regularly according to the aforesaid
terms within last-five years and is abide by
the rules and pays the fixed monthly rent of
Rs.250 two hundred fifty rupees to the first
party Lessor nonth by nonth and pays the rates
and tax to the Municipality then on the expiry
of the said tenure of five years, the tenure
of this lease will be enhanced for a further
period of five years, i.e. upto 31st March

1966 having fixed the nonthly rent of Rs. 300
three hundred rupees in place of Rs.250 two
hundred fifty rupees under all the aforesaid
ternms in paragraphs 1 to 10 and the second
party Lessee shall fully remain bound abso-
lutely by all the aforesaid terns and all the
said rules shall fully remain in force, /only
the nonthly rent of Rs.300 three hundred in
place of Rs.250 two hundred fifty -w/ll be
fixed.

13. If the lease is not determ ned for ‘acting
contrary to any provisions within the tenure
of the aforesaid term then on the expiry  of
the said termas nentioned in this deed, i.e.
on the 1st April, 1966 A D. the second party
Lessee on paying the entire receivable anount
in respect of the Demised premises to the
first party Lessor, will give khas possession
of the said |land by treating the houses etc.
constructed on the Demised land, i.e. the
houses etc. constructed on the land by him
i.e. the second party Lessee by treating the
same to be a portion of the Dem sed | and shal
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vacate the said houses and said land. But if
the second party Lessee, within the aforesaid
20 years, perforns acts according to all the
aforesaid provisions duly and regularly and
abide by all the same duly and regularly pays
the fixed rent and rates and taxes at the
proper place then the second party Lessee if
so desire, will be entitled to get the sane
for a further extended period of nmaxi mum one
year from 1st April, 1966 A.D. by serving
witten Notice at |east one nmonth prior to the
expiry of the aforesaid tenure of 20 years by
fixing nonthly rent of Rs.500 five hundred
rupees in place of. Rs.300 three hundred under
all the provisions of the aforesaid paragraph
No. 1 to 10 -and the first party Lessor shal
be bound to grant-the said extended period and
if~ the second party Lessee, accepts such
ext ended peri od,

409

shall pay the entire dues of the first party
Lessor within ~the last nentioned extended
period ~upto the expiry of the said |ast ex-
tended period and upon that, by denvolishing
the /'houses etc. constructed on the Dem sed
land will renove and replace the sane. The
first party Lessor shall not have any objec-
tion to the sanme nor the sane shall be tena-

bl e-and  shall give khas possession on the
Dem sed Land to the first party Lessor, and in
that event the first party Lessor 'shall be

bound to give up his claimand contention on
the houses etc. of the said second party
Lessee and shall only take possession of the
demi sed land thatis, in such circunstances
the houses etc. constructed by the second
party Lessee to be(a portion of the dem sed
land. But if for any reason the second  party
Lessee, within the extended stipulated period
does not give khas possessionto the first
party Lessor on the Dem sed | and according to
the aforesaid manner, or if he neglects to do
so or is unable then the first party Lessor
shall not be bound to give up his claim in
respect of the houses etc. constructed by the
sai d second party Lessee. Moreover, by treat-
ing the houses etc. constructed on the dem sed
land to be a portion of the said |and, shal
be entitled to take khas possession of the
said Denised | and and besides the sane, the
first party Lessor shall also be entitled to
get any other remedy or damage or conpensation
according to law "

"Ex praecedenti bus et consequentibus optima fit inter-
pretatio.’” The best interpretation is made fromthe context.
Every contract is to be construed with reference to its
obj ect and the whole of its terns. The whol e context nust be
considered to ascertain the intention of the parties. It is
an accepted principle of construction that the sense and
meani ng of the parties in any particular part of instrunent
may be collected "ex antecedentibus et consequentibus;’
every part of it may be brought into action in order to
col lect fromthe whol e one uniform and consistent sense, if
that is possible. As Lord Davey said in NE Railway V.
Hastings, [1900] A.C. 260 (267), "The deed nust be read as a
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whole in order to ascertain the true neaning of its severa
cl auses, and the words of each clause should be so inter-
preted as to bring theminto harnmony with the other provi-
sions of the deed if that interpretati on does no violence to
the nmeaning of which they are naturally susceptible.” In
construing a contract the Court must | ook at the words used
in the contract unless they are such that one nmmy suspect

that they do not convey the intention correctly. If the
words are clear, there is

410

very little the Court can do about it. In the construction

of a witten instrument’ it is legitimate in order to ascer-
tain the true neaning of the words used and iif that be
doubtful it is legitimate to have regard to the circum
stances surrounding their creation and the subject natter to
which it was designed and intended they should apply.
"The habendumin the | ease states:. "Upon the
prayer of the second party Lessee to take the
said land in arrangenent and settlenent for a
stipulated period for starting factories,
Lathe works, manufacturing and repairing of
Mot or Car parts, manufacturing and repairing
El ectric Fans and various manufacturing busi-
ness, ‘constructing pucca buil dings on the said
land’ or in portion thereof or subletting
houses / etc. and for constructing shop roons
etc. under the follow ng terms -and provisions,
to which he agreed and upon giving possession
of the said |land to the second party Lessee,
the second party  Lessee hereby admt and
prom se that,"
Particulars and four boundaries  of the
property in Schedule Ka are given as:
“In the District of 24 Parganas, wthin the
Pol i ce Station Bhowani pore, in Mwuza Bhowani -
pore Village, withinthe jurisdiction of the
Sub- Regi stry Alipore, in Governnent Khas
Mahal, in Division 6, Sub Division "E' (E)
relating to Dihi 55 gram in holding No. 224
within the surplus land of scheme No. 4 of the
Calcutta Inprovenent Trust, a portion of the
pl ot No. 62 of the said schene, the rent free
land neasuring nmore or less 0-6-5-30 six
kathas, five chittaks, thirty square feet

together with foundation of the wall together
with all fittings and fixtures and -easement
and other rights etc. with all rights and

entire right 1is the property whose current
Muni ci pal prem ses No. 5/2A, Russa Road and
the second party Lessee have taken the said
property on lease for a stipulated period of
twenty years"

(underlined by us)

In clause 9 of the lease it would be seen how and  when
the rent is to be paid and when the | ease would be liable to
be cancel |l ed have been stated. Cl ause 11 stipulates that at
the first instance the period of |ease was nmade 10 years and
in case the Lessee acted in accordance with what was expect-
ed of himunder clause 9, the period of the |ease
411
woul d be extended for a further period of 5 years upto 31st
March, 1961 at enhanced rent of Rs.250 per nmonth, and if the
Lessee continued to act in accordance with what was expected
of him wunder clause 9 during this period of 5 years the
period of the | ease would be extended for a further period
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of 5 years, that is, upto 31st March, 1966 at a nonthly rent
of Rs.300 and in case the Lessee continued to act during
this period as expected of himunder clause 9 till the end
of the period of 20 years he woul d be entitled by serving a
notice to obtain an extension for a further maxi num period
of one year at enhanced rent of Rs.500 per nonth.

It is pertinent to note that the word used is ’'exten-
sion’ and not 'renewal’. To extend neans to enlarge, expand,
| engthen, prolong to carry out further than its origina
l[imt. Extension, according to Black’'s La Dictionary, means
enl argenent of the main body; addition of sonething snaller
than that to which it is attached; to | engthen or prol ong.
Thus extension ordinarily inplies the continued existence of
sonething to be extended. The distinction between 'exten-
sion’” and ’'renewal’ is chiefly that in the case of renewal,
a new |l ease is required, while in the case of extension the
same | ease continues in force during additional period by
the performance of the stipulated act. In other words, the
word ' extension’ when used in its proper and usual sense in
connection ~with a |l ease neans a prol ongation of the | ease.
Construction —of this stipulation in'the |ease in the above
manner will al so be consistent when the |lease is taken as a
whol e. The purposes of the | ease were not expected to | ast
for only 10 years and as M. A K Sen rightly pointed out
the Schedule specifically mentioned the lease as "for a
stipulated period of twenty years." As these words are very
clear, there is very little for the Court to do about it.

The | earned counsel for the appellants in support of his
contention that the appellants were thika tenants refers us
to AIR 1957 SC 907 = 1958 SCR 360; AIR 1960 SC 936 = 1960 3
SCR 578; 66 C.WN. 338; 69C.WN. 842; AR 1965 SC 1839 =
1965 3 SCR 364.

In Kanai Lal v. Paramidhi, [1958] SCR 360, the ' status
of the appellants as thika tenant was not in question. The
guestion therein was whether under Section 5(1) of the Act
as anended by the Amendi ng Act of 1953 execution proceedi ngs
taken out by the decree hol der agai nst the appellant could
be entertained only by the Controller and not by the / civi
Courts. This Court held that Section 5(1) did not apply to a
case where the landlord had al ready obtained a decree for
ejectment against his thika tenant and consequently the
civil Court had

412
jurisdiction to entertain the application. It was noted that
until 1948 the rights and liabilities of the |landlords and

their thika tenants were governed by the provisions of the
Transfer of Property Act. On Cctober 26, 1948, the Calcutta
Thi ka Tenancy Ordi nance Xl of 1948 was pronul gated because
it was thought expedient, pending the enactnment of appropri-
ate legislation to provide for the tenporary stay of the
execution of certain decrees and orders of ejectnment of
thika tenants in Calcutta. The object of the Ordinance was
to give protection to the thika tenants in Calcutta and to
afford theminterimrelief by staying execution of certain
decrees and orders as nentioned in Section 3 until an appro-
priate Act was passed by the Legislature in that behalf.

The facts of the instant case are entirely different
i nasmuch as the | ease was dated 26th Septenber, 1946 and no
guestion of eviction by executing any decree arose until the
Act was passed. The only point to be noted is that the
tenancy under the | ease on the relevant date of creation was
governed by the Transfer of Property Act.

In Mhadeol al Kanodia v. Administrator General of West
Bengal , [1960] 3 SCR 578 = AIR 1960 SC 936, the question for
deci si on was whet her the appell ant agai nst whom proceedi ngs
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for execution of a decree for ejectnment was pendi ng, who had
applied for relief under Section 28 and when that section
was in force, was entitled to have his application disposed
of in accordance with the provisions of Section 28, which
had ceased to exist retrospectively though it remained
undi sposed on the date the Anendment Act, 1953 which omtted
Section 28 of the Act, canme into force. This case is there-
fore of no assistance to the appellants.

In Annapuma v. Tincowie Dutt, 66 CWN. 338, it was
held on the facts of the case that what was let out was |and
with structures and it could never cone under the operation
of the Act inasmuch as the property in suit had a history of
24 years under the registered | ease before that claim to
becone a thika tenant woul d arise under the Act. It was al so
hel d that where there was a covenant for renewal in a |ease

and the option did not state the ternms of the renewal, the
new |ease, if created would be for the sanme period and on
the same terns as the original lease in respect of all the

essential / conditions thereof except as to the covenant for
renewal " itself. This case therefore.is hardly relevant.

In Shaffiuddin & Ors. v. G C. Banerjee, 69 CWN. 842, it
was
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held that the status already acquired by the tenants in
Tol l ygunje wunder the West Bengal Non-Agricultural Tenancy
Act, 1949, could not be prejudiced and affected by the Act
and the landlords were therefore not entitled to any order
of ejectnent wunder the Act. This case has, ‘therefore, no
beari ng.

In Sheikh Gufan v.S. K Ganguli, [1965] 3 SCR. 364, the
guesti on was whet her Section 30(c) of the Act was applicable
to land in respect of which betternent fee was levied. It is
therefore not relevant for us.

W do not find any reason inthe above decisions to
enable us to hold that the leasein the instant case was for
a period of less than 12 years and not for a period of not
| ess than 12 years. The Hi gh Court correctly held the | ease
to be for the less than 12 years.

The next question is that of waiver, estoppel and res
judi cata. The appellants urged that there were two _previous
proceedings nanely Msc. Execution case No. 126 of 1953
(Thika) and M sc. Judicial case No. 74 of 1958 (Thi ka) under
the Act before the Controller. Except the inplication that
the proceedi ngs having been before the Controller the re-
spondents treated the appellants a thika tenants, no partic-
ular order finally conferring that status has been shown to
us. By the order of this Court dated 10th March,” 1980 in
Special Leave Petition (Gvil) 1363 of 1980 which was from
the judgnent and order dated 16.9.1979 of the Hi gh Court of
Calcutta in F .A No. 458 of 1978 the petition was di sn ssed
"without going into the question whether the Thi ka- Tenancy
Act was applicable or not." Msc. (J) case No. 74 of 1958
wherein the first respondent prayed for being added as
petitioner No. 2 ended in a conprom se. No status could,
however, be said to have been deternined.

The essential elenent of waiver is that there nust be a
voluntary and intentional relinquishment of a known right or
such conduct as warrants the inference of the relinquishment
of such right. It neans the forsaking the assertion of a
right at the proper opportunity. The first respondent filed
suit at the proper opportunity after the land was trans-
ferred to him and no covenant to treat the appellants as
Thika tenants could be shown to have run with the |and.
Waiver is distinct fromestoppel inthat in waiver the
essential element is actual intent to abandon or surrender
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right, while in estoppel such intent is inmmterial. The
necessary condition is the detrinment of the other party by
the conduct of the one estopped. An estoppel may result
though the party estopped did not intend to | ose any exist-
ing right. Thus voluntary
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choice is the essence of waiver for which there nust have
exi sted an opportunity for a choice between the relinquish-
ment and the conferment of the right in question. Nothing of
the kind could be proved in this case to estopp the first
respondent .

In Shanti Devi v. A K Banerjee, [1981] 2 SCC 199, it
was held that parties could not by their pleadings alter the
intrinsic character of the lease or bring about a change of
the rights and obligations flowing therefrom The Court
woul d only look into the terms of the | ease irrespective of
the averments in the pleadings. In the instant case as we
have already held the | ease to have been for twenty years,
its character coul d not have been changed by the pleadings,
if any, in the above cases. Nor could the respondents be
held to have waived their rights under the |lease. W do not
find any infirmty in the inpugned Hi gh Court order on this
count al so.

In the result, ‘this appeal fails and is dism ssed, but
wi thout any order as to costs. Stay order, if any, stands
vacat ed
R S. S Appeal di s-
m ssed.
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