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JUDGMENT

BHAN, J.

Def endant / Appel | ant” herein is aggrieved by the
j udgrment of the Division Bench of the Del hi Hi gh
Court in RFA (0OS) 21 of 1980 dated 17.10.2000
wherein the Division Bench while setting aside the
j udgrment and decree passed by the Single Judge
trying the suit on the original side has decreed
the suit filed by the plaintiff/respondent herein

Sardar Suj an Si ngh, aged 77 years, a retired
Income tax O ficer executed a will on 7.12.1960
declaring (a) that after his death his w fe Sn.

Ram Kaur will be entitled to all his properties
novabl e and i mmovabl e of every kind and description
and further she will have full control and right

over the income fromthe i movabl'e property; (b)
that Snt. Ram Kaur w Il not be entitled to sell
nortgage, or dispose of by gift or will, any part
or whol e of the i movable property of any kind |eft
by the testator; and (c) that after the death of
Smt. Ram Kaur all the properties, novable and

i movabl e, and sums due to Sardar Sujan Singh or
Sm. Ram Kaur or deposits at any place or with any
bank or office shall be the sole property of Lokesh
Datta Multani son of late Pt. Thakur Datta Miltan
who treats the testator and his wife just like his
parents and whomthey treat as their son and he has
been taking care of themfor the last nore than 10
years.

Sardar Sujan Singh died at Indore in the
Nur si ng Horme of his nephew Prithipal Singh on
24.08. 1963. Bhog and ot her cerenpni es were
performed at Del hi by Snt. Ram Kaur, Prithipa
Si ngh and ot hers.

Case of the plaintiff/respondent is that after

the death of Sardar Sujan Singh, Snt. Ram Kaur at

the instigation of sone interested persons refused

to admt the will, although the will was signed and
attested by her. It led to his filing suit No. 92

of 1964 in the Court of Sub Judge, First Cass, for

a declaration that Snt. Ram Kaur has only a life
interest in the property and the respondent is the
ultimate owner of the properties |left by Sardar

Sujan Singh wunder his will dated 7.10.1960. That
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there was conpronise in the said suit and Snt. Ram
Kaur admitted the respondent’s claimand decree
for declaration as prayed for in the suit was
passed. His further case is that a public notice
was got published in the Del hi Gazette of the
CGovernment of India dated 02.07.1964 wherein it was
stated that Sardar Sujan Singh had left a will
dated 7.12.1960 and under that will the

pl aintiff/respondent was the owner of the property
No. 251 Bl ock F, New Rajinder Nagar, New Del hi and
further that he had been declared to be the sole
owner of the said property by a decree dated

25.04. 1964 passed by a Court of conpetent
jurisdiction. That any one dealing with any
person for the sale, nortgage or otherw se transfer
of the said property in any way shall do so at his
own risk and costs. He further-alleged that on
23.12.1996 Snt. Ram Kaur by a registered gift deed
gifted prem ses No. 251 Block F, New Rajinder

Nagar, New Del hi to the appellant No. 1 Hazara
Bradri which is a registered society and that |ed
to filing of the suit on 10.07.1967. It was prayed
that a declaration begivento the effect that the
gift made by Smt. Ram Kaur in respect of house No.
251 Bl ock F, New Rajinder Nagar, New Delhi  in
favour of appellant Nos. 1 and 3 is void and

i neffective as against the plaintiff on the death
of Snt. Ram Kaur

Appel | ants contested the suit.” It was denied

that Sardar Sujan Singh  had nmade any will, they
pl eaded that the will set up by the plaintiff was
false and fabricated. They further deni ed that
Sardar Sujan Singh and Snt. Ram Kaur ever treated
the plaintiff as their son or that they had any
affection for him It was further pl eaded that
even if the will is proved to have been duly
executed the restriction placed on the right of
Smt. Ram Kaur in the matter of disposal of the
property was not |legal and binding. It was
contended that Smt. Ram Kaur had inherited the
property as the sole and absol ute owner and there
was no restriction on her right to dispose of the
sanme. It was nmaintained by themthat the gift was
valid, |egal and binding.

Sm . Ram Kaur, who was arrayed as defendant No.

4, in her separate witten statenent stated that
Pandit Thakur Datta Multani was a friend of Sardar
Suj an Singh and as such they were on visiting terns

with each other. Pandit Thakur Datta Miltani had
appoi nted Sardar Sujan Singh as an executor of his
will. She controverted the allegation that she
and Sardar Sujan Singh treated the plaintiff as
their son and he treated themlike his parents. It
was pleaded that if the will is proved to have

been attested by her, her signatures nust have been
obtained by the plaintiff by fraudul ent and
deceitful nmeans. It was further pleaded that the
plaintiff had by fraudul ent neans got the bank
accounts transferred in his nane and that when she
cane to know of that fact, she got the nane of the
plaintiff renoved fromthe account and she opened a
fresh account in her own name. It was further
stated that she was not aware of the earlier suit
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filed by the plaintiff and the decl arati on obt ai ned
by him According to her the plaintiff may have
obt ai ned the said declaration in the suit by
fraudul ent neans. She deni ed to have signed any
conprom se deed in the said suit.

On these pleadings the trial Court inter alia
franed issues regarding the due execution and
attestation of the will; whether the restriction
in the will that Snmt. Ram Kaur did not have the
right to sell, nortgage or dispose of by gift any
part of the estate was void; as to whether in the
earlier suit instituted by the plaintiff against
Sm. Ram Kaur, she had admtted by way of
conprom se that the plaintiff was the owner of
the property left by Sardar Sujan Singh and what is
its effect on the present suit; and whether the
gift made by Sm:. RamKaur, defendant No. 4, in
favour of ‘appellant was void and illegal. Duri ng
the pendency of the suit Snt. Ram Kaur died on
5.2.1978 and thereafter the plaintiff/respondent
amended the plaint and besi des decl aration cl ai ned
possessi on of the house in dispute.

In order to prove the will respondent produced

the two attesting wi tnesses, nanely, Shri Bal dev
Raj Ajmani, PW3 and Shri N. C. Sarkar, PW7. - The
will purports to bear the thunb inpression and
signatures of Smt. Ram Kaur in Gurunukhi as an
attesting wtness. He exam ned Shri Mohan Lal

Pat ney, who was the advocate of Sm. Ram Kaur in
the earlier suit as PW2. He also exanmined Shr

H L. Seth, a Sub-Officer in the National Gindlays
Bank Ltd. as PW1 where Sardar Sujan Singh had an
account besides appearing hinself as PW9. He also
exam ned Shri A 'S. Kapur, PW8, a handwiting
expert who proved the signature of Sardar Sujan
Singh on the will with his admtted signature from
the Bank. He exam ned other witnesses al so of

whi ch we may not take note of at this stage. St
Ram Kaur appeared as DW1 as well as Shri MK
Mehta, DW 3, handwriting expert.

Learned Single Judge after hearing the counse

for the parties by an el aborate judgrment held that
due execution of the will was doubtful. Believing
the testimony of Shri Mehta, hand-writing expert
produced by the appellants and after exam ning the
di sputed signatures of Sardar Sujan Singh and Snt.
Ram Kaur hinself cane to the conclusion that it was
doubtful as to whether the signatures appended on
the will were that of Sardar Sujan Singh and Sm
Ram Kaur. It was held that it was doubtful that
Sm. Ram Kaur was aware of the suit instituted by
the plaintiff against her and of the decree passed
inthe suit. That it seenms that respondent had
obt ai ned the decree by sone dubi ous neans.

Evi dence of Shri Kapur hand-witing expert produced
by the respondent was disbelieved. Testinmony of
the two attesting witnesses was al so di sbelieved.
Learned Single Judge did not elaborately discuss
the testinony of these witnesses. Their testinony
was di scarded by observing that they did not know
the respondent intimately and they knew him
casually only. It was held that Smt. Ram Kaur had
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not put her signature on the will or the conprom se
entered into between her and the respondent in the
previous suit. For the aforesaid reasons, the

| earned Single Judge disnissed the suit |eaving the
parties to bear their own costs.

The Division Bench in appeal reversed the

findings of the | earned Single Judge and hel d that
no fault could be found with the testinmony of the
two attesting wtnesses who were trustworthy. That
their testinony had been discarded by the | earned
Si ngl e Judge wi t hout recordi ng any reasons

what soever. The finding recorded by the |earned

Si ngl e Judge regardi ng due execution of the will or
that Sardar Sujan Singh had not put his signature
was al so set aside. The testinmony of Snt. Ram Kaur
was also disbelieved. It was held that the wll
was duly executed by Sardar Sujan Singh who had
treated the respondent like his son and that the
respondent had been taking care of Sardar Sujan
Singh and Snt. Ram Kaur during their old age. It
was hel d that Sardar Sujan Singh and Pt. Thakur
Datta Multani were very close friends and the

| atter had appoi nted Sardar Sujan Singh as the
executor of his will. “The suit filed by the

pl aintiff/respondent was accordingly decreed.

After hearing | earned counsel appearing for the
parties, going through the judgnents of the

Di vi sion Bench as well as that of the |earned

Si ngl e Judge and the evidence all over again we are
in agreenent with the view taken by the D vision
Bench. The Division Bench has rightly set aside
the judgnent of the |learned Single Judge and in
decreeing the suit filed by the

pl ai ntiff/respondent.

The testinony of Ajmani- PW3, and Sarkar-PW7,

the two attesting witnesses is consistent, natura
and truthful. Intensive cross-exanm nation has
failed to bring out any material contradiction in
their testinony. Learned Single Judge did not dea
with the testinony about the actual attestation of
the WIIl on 7.12.1960 but has disbelieved the
attestation on collateral grounds such as (a) asto
why Aj mani \026 PW3 and Sarkar \026 PW7 were chosen as
attesting witness; (b) it was doubtful whether the
Sardar Suj an Singh who had sustained a fracture in
his leg was in a position to go to the houses of
Ajmani and Sarkar to call them (c) since the
plaintiff had been called by Sardar Sujan Singh on
phone to conme to the house in the evening of
7.12.1960 he woul d have as well asked the plaintiff
to call Ajmani and Sarkar rather than going to
their houses to call themhinmself; (d) signatures
of Ram Kumar and Sardar Sujan Singh on one hand and
those of attesting witnesses on the other are in

di fferent inks. These are hardly any grounds to

di scard the testinony of PW3 and PW7. A mani \026
PW3 cane into contact with Sardar Sujan Singh as
they often used to neet at Rankrishna M ssion
Simlarly, Sarkar - PW7 being a Governnent servant
was in touch with Sardar Sujan Singh. The
testinmony of these two witnesses cannot be

di shelieved only on the ground that it was doubtfu




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

that Sardar Sujan Singh because of the fracture in
his leg coul d have gone to their houses to cal

t hem The aforesaid finding, in our view, is
unsust ai nabl e particularly when it has not been
established as to during what period of the year
1960 Sardar Sujan Singh had suffered the fracture
in his leg. Learned Single Judge nerely estimated
the fracture to be in the year 1960. The will was
executed in December, 1960. In the absence of any
evi dence that in which nonth did Sardar Sujan Singh
had suffered the fracture it is not possible for us
to conclude that Sardar Sujan Singh was not in a
position to go to the houses of these two w tnesses
to call them Learned Single Judge took the view
that signatures of Smt. Ram Kaur and those of
Sardar Sujan Singh are in the same ink whereas the
signatures of the other two attesting w tnesses are
in different ink: W1l cannot be disbelieved
only because the testator had used a different pen
than the ‘pen used by the attesting W tnesses.

Learned Single Judge has discarded the will on

the ground that the same was surrounded by
Suspi ci ous ci rcumnst ances. The Divi sion Bench
after an el aborate /di scussion has discarded all the
suspi ci ous circunstances. The Division Bench cane
to the conclusion that the will was natural and was
executed by Sardar Sujan Singh out of |ove and
affection for respondent whom he treated like his
son. It was further held that he did not deprive
his wife of the property. He left the property to
his wife for her life tinme w thout any power to
alienate the sane in any nmanner and after her death
the property was to go to the respondent as
absolute owner. Snt. Ram Kaur had attested the
will. It was found that Pt. Thakur Datta Miltan
father of the respondent was a very close friend of
Sardar Sujan Singh which was evident fromthe fact
that he had appointed himas the executant of his

will. That Sardar Sujan Singh had executed the
will out of his own volition in a healthy state of
m nd and had appended his signature on each page of
the will. Sinply because he had signed sone of the

pages twi ce was not a good ground to hold that the
wi Il was suspicious.

We agree with the view taken by the Division

Bench and need not el aborate it again. Lear ned
counsel for the appellants could not persuade us to
take a view other than the view taken by the

Di vi sion Bench. The finding recorded by the

Di vi sion Bench that the will was not surrounded by
suspi ci ous circunmstances i s sustainable. Moreover,
this is a finding of fact which does not call for
any interference.

We are also inclined to agree with the view

taken by the Division Bench that Sardar Sujan Singh
had executed the will in favour of the respondent
as he was the son of Pt. Thakur Datta Multani a
close friend of his and that he had been treating
the respondent as his son and the respondent had

al so | ooked after Sardar Sujan Singh and Snt. Ram
Kaur in their old age and illness. Sm. Ram Kaur
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had al so attested the will. She had also entered
into a conpronise with the respondent in the
earlier suit and admtted the due execution of the
will in favour of the respondent. It seens that
because of the change of heart she denied the
execution of the will and the conprom se arrived at
by her in the earlier suit and took the stand that
her signature/thunb inpression on the will may have
taken by fraudul ent nmeans. For the sanme reason she
deni ed her entering into a conpromise in the
earlier suit.

For the reasons stated above, we do not find
any nerit in this appeal and dismss the sanme with
no orders as to costs.




