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BENCH
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HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NO. 1689 OF 1993
JUDGMENT
S. P. KURDUKAR, J.

These two appeals by Special Leave arise out of the
judgrment and order dated 10th April, 1992 passed by Centra
Admi ni strative Tribunal. Bonmbay Bench, = Bonbay in. O A No.
558 of 1989 filed by H P. Vora, the first respondent in both
the appeals. Civil Appeal No. 256 of 1689 of 19932 is filed
by the Administrator and the Collector, Dadra and 'Nagar
Havel i, Silvassa
2. The facts set out in Cvil Appeal No. 1689 of 1993 are
as under: -

The Coll ector, Dadra and Nagar Haveli on-26th March
1989 published a provisional gradation list of° Deputy
Engi neer s/ Assi st ant Engi neers/ Assi stant.  Surveyors of Wrks
(Cvil) as on 1lst January, 1984 and invited objections, if
any, to the said provisional gradation list. The first
respondent filed representation against the said gradation
list alleging that Assistant Engineers/Assistant Surveyors
of Works (Civil) could not have been bracketed along with
the Deputy Engineers since they did not belong to the cadre
of Deputy Engineers. The Coll ector negatived the objections
filed by the first respondent and on 22nd June, 1989

publ i shed a final gradation list of Deput y
Engi neer s/ Assi st ant Engi neers/ Assi stant Surveyors - of @ Wrks
(Gvil). Incidentally, it my be nentioned that in this

gradation list, the first respondent is at serial  No.3
wher eas Jacob Yahannan (appellant in civil appeal No. 256 of
1989) and J.M Lad have been placed at serial Nos.6 and 7
respectively. J.M Lad is the third respondent in Cvi

Appeal No. 1689 of 1993. Undisputedly therefore, the first
respondent is shown senior to Jacob Yahannan and J.M Lad.
Bei ng aggrieved by the final gradation list, the first
respondent filed OA No.558 of 1989 in the Centra
Adm ni strative Tribunal, Bonbay Bench, Bonbay (for short
CAT, Bonbay ) praying therein that the said gradation |ist
be quashed set aside Being null and void and further not to
consider or a point Sh. Jacob Yahannan or J.M Lad to the
Post of Executive Engineer and the post not filled to any
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manner even by nmaking a direct recruitnment. According to the
first recruitnent. According to the first respondent, the
cadre of Deputy Engineer is distinct and separate fromthat
of Assistant Engineer and Assistant Surveyor of Wrds. The
Col l ector while preparing the final comobn gradation |ist
has commtted a serous illegally in clubbing together the
Deputy Engi neers, Assi st ant Engi neers and Assi st ant
Surveyors of Wirks (Cvil) as equals and forned one cadre.
The Assistant Engineers and Assistant Surveyors of Works
(CGivil) should not have included in the Commbn gradation
list of the Deputy Engineers. The Deputy Engi neerings cadre
is the feeding cadre to the cadre of Executive Engi neer. He
(first respondent) alone'is entitled to be considered and
pronmoted to the post of Executive Engineer to the exclusion
of jacob Yahannan, J.M  Lad and other simlarly situated
enpl oyees. The first respondent, therefore, prayed that the
final gradation |I|ist be quashed sat aside and he al one be
consi dered for promotion to the post of Executive Engi neer

3. The appellant joined the issue and contended. inter
alia. that the Sectional Oficer cadre is the feeding cadre
to the posts of Deputy Engineers, ~Assistant Engineers and
the Assistant Surveyors of W rks (Cvil). As and when the
vacancies arose in the cadre of Deputy Engi neers Assistant
Engi neers and Assistant Surveyors of Wrks (Cvil), the
sel ection was to be nmade according to the Rules from anpongst
the eligible Sectional Oficers. |In accordance wth the
exi gencies of services, such selected Sectional Oficers on
promoti on were appointed as Deputy/Engineers. Assistant
Engi neers and Assistant Surveyors - of Wrks (Cvil). Al
these three posts carry identical pay scales are also
i nterchangeable. This practice was followed inthe past and
wal | understood by everyone concerned in the PW Depart nent
of the Admi nistration of Dadra and Nager Haveli. In the year
1984, such a common gradation list was prepared which was
nei t her disputed nor challenged by anybody. Consistent with
this practice, the inmpugned final gradation Ilist was
prepared by the Collector of Silvassa and therefore, there
is no substance in the contentions raised on behalf of the
first respondent. It was pleaged that the past record in
this behalf confirms the then prevailing practice. The first
respondent was also appointed and worked as  Assistant
Surveyor of Works (Civil) in the past Before he was given
the charge as Deputy Engineer in the year 1982. Severa
other instances were cited to support the contention of
i nterchageability since all these three services formone
cadre al though nature of work differs.

4. M. Jacod Yahannan filed the counter affidavit and
supported the plea of the Adm nistration of Dadra and Nagar
Havel i .

5. Upon perusal of pleadings of the parties and the
material on record. the CAT Bonbay held that the posts of
Assi stant Engi neers and Assistant Surveyors of works (Cvil)
formdistinct cadres and cannot be equated with the cadres
of Deputy Engineers. Reliance was placed on the recruitnent
rules of 1968 where the reference is nade to the cadre of
Deputy Engineer being a feeding cadre to the cadre of
Executive Engineer. Consistent wth these findings, CAT
Bonbay vide its judgnent and order dated April 10, 1992
granted the desired reliefs to the first respondent and
directed the appellants to exclude Jacod Yahnnan J.M Lad
fromthe zone of consideration to the post of Executive
Engineer. It is this judgnent and order of CAT Bonbay Wi ch
is the subject matter of challenge in these two appeals.

6. The three questions which arise for out determ nation
in the present appeals are; (1) whether the duties and
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responsibilities attached to the posts of Deputy Engi neers
and to that of Assistant Surveyors of Wrks and Assistant
Engi neers are identical? (2) whether can there be comon
gradation list of Deputy Engineers, Assistant Engi neers and
gradation list of Deputy Engineers, Assistant Engi neers and
Assi stant Surveyors of Wrk (CGvil)? and (3) whether the
Assi stant Engi neers and Assistant Surveyors of Wirks (Cvil)
are eligible to be considered for pronotion to the posts on
Executive Engi neer along with Deputy Engi neer?

7. The Rules relating to the recruitnent to the post of
Deputy Engineer in Dadra and Nagar Haveli Administration
were franed sonetine in_ January, 1968 wherein reference is
made only to the cadre of Deputy Engineer. The tabular
statenent/appointnent. Colum 3 states that it a selection
post. Colums 6,7,8 and 9 prescribe age qualification
experi ence, probation and-direct recruitnment in order of
preference. colum 11 deals wth recruitnment by pronotion
etc. and it reads thus:-

"Pronotion to (sic) Section

Oficers with (a) 3 Years service

in the case of degree holding and

(b) 8 Years service in the case of

di pl oma hol der s. Tr ansf er on

deput ati on suitable officers of the

rank of Asstt. Engineer from the

state Public Wor ks Depart nment

(Period of deputation ordinarily

not exceeding three years).

These Rules were framed in 1968. They are required to
be construed and interpreted inthe context of expansion of
the cadre of Deputy Engineer. Due to service  exigencies,
posts of Assistant Engineers and Assistant Surveyors of
Wrks (Cvil) were created fromtinmeto tinme and the feeder
source thereof was from the Sectional Oficers. The pay
scale of all these posts remained identical and they were
i nterchangeabl e. The nature of work of these three posts may
be to sone extent different but  they all along treated as
connected with the P.WD. Departnent. How t hese Rules were
under st ood and what was the practice followed in the P. WD.
in Dadra and Nagar Havali Administration is clear fromthe
material produced on record Annexure A to GCuvil Appea
No. 256 of 1993 sets out details relating to the posting of
the fist respondent HP. Vora. From 4th Cctober, 1972 to
July 1974, he worked as Deputy Engineer O S.R C. From April.
1974 till March, 1975 he was posted as Assistant Surveyor of
Wrks (ASW and was again transferred as Deputy Engi neer in
BDO Office in 1976, July, 1976 to June 16, 1997 worked as a
Deputy Engineer MI, from 27th Decenber. 1978 to. 5th
February, 1979 and 16th May, 1979 to 31st May, 1979, he held
the post of Assistant Surveyor of Works (Civil). Form July
1982 till July 1986. He was the incharge of both. nanely,
MI.l. and From February, 1986 till January, 1990, he was
working as A.S.W, Irrigation Division. The service card of
H P. Vora maintained in form25-B is at Annexure B to Civil
Appeal No.256 of 1993. This card indicates that he was
wor ki ng as Assistant Surveyor of Wirks with effect fromlst

April, 1974. So is the service record of jacod Yahanna who
held the post of Assistant Surveyor of Wrks (Cvil) from
8th April, 1982 to 29th Septenmber, 1982 and from 29th

Sept enber, 1982 onwards as Deputy Engi neer. Annexure D sets
out details of wvarious other officers who worded as
Assi stant Surveyors of Wrks in PW (Cvil). The above
record of services of the first respondent and other
simlarly situated officers if considered in the context of
the Rules of 1968 relating to the recruitment to the post of
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Deputy Engineer, it would be clear that the post Deputy
Engi neer was treated for all practical purposes during these
years as equivalent to that of the Assistant Engi neer and
Assi stant Surveyor of Works (Civil) and was interchangeabl e.
The pay scales of all these three posts were identical and

continued to be so even today. The gradation list of
Executive Engi neer and Deputy Engineers of Public Wrks
Departnment (Civil Division) as on January, 1984 woul d show

that there were the three permanent posts and six tenporary
posts of Deputy Engineers. Since there was increase in the
work load as on |Ist January, 1988, three nore permanent
posts and eleven tenporary posts of Deputy Engineers were
created. The record further indicates that from anpongst the
Deputy Engineers, sone of them were posted as the Assistant
Engi neer or Assistant Surveyors of Works (Civil) under the
Admi ni stration of Dadra and  Nagar Haveli. The officia
document s produced-on record. therefore, |eaves no manner of
doubt that the posts of Deputy Engi neer, Assistant Engi neer
and Assistant ~ Surveyors of Wrks (Cvil) formone cadre and
the services of  officers wrking on these posts were
i nt erchangeable. The practice that  was followed in the
Admi ni stration of Dadra and Nagar Haveli in the PW
department was that the duties and responsibilities attached
to the posts of Deputy Engineers and that of Assistant
Surveyors of Wirks and Assistant Engineers were to sone
extent different because of exigencies of exigencies of
services but they were interchangeable. Their pay scales
were identical. The feeder cadre was the Sectional Oficer
If this be so. it is not possible to hold that the Deputy
Engi neer, Assistant Engineer —and Assistant Surveyors of
Wrks (Civil) do not forma comon cadre. The CAT Bonbay has
conmitted an error while holding that the Assistant Engi neer
and Assistant Surveyor of Wrks (Cvil) do not belong to the
cadre of Deputy Engineers. W, therefore, set aside this
finding and hold that the Deputy Engineer, Assistant
Engi neers and Assistant Surveyor of Wrks form a common
cadre and the comon gradation |ist prepared’ by the
Col l ector, therefore, cannot be faulted on any ground.

8. Having held that the comon gradation |ist of Deputy
Engi neers, Assistant Engineers and  Assistant Surveyor of
Wrks (Cvil) suffers fromno vice, it nust follow that al
such officers do come wthin the zone of consideration to
the post of Executive Engineer and are required to be
considered in accordance with lawto the said pronotiona
post of Executive Engi neer

9. M. Krisnan Kumar, |earned Advocate appearing for the
first respondent urged that M. Jacob Yahannan and M. J. M
Lad were never appointed as Deputy Engi neers and, therefore,
they do not fall in the feeder cadre i.e Deputy Engi neer to
the pronotional post of Executive Engineer. He urged that
there only one post of Deputy Engineer created “under the
Rul es of 1968 and, therefore. M. jacob Yahannan ‘and M.
J.M Lad could not be treated as Deputy Engineers.  This
subm ssion has no force because the order of Adm nistration
of Dadra and Nagar Haveli dated 29th Novenber, 1989
unm stakably indicates that as nmany as five officials were
promoted to the posts of Deputy Engineers fromthe cadre of
Sectional O ficer. It is obvious that this increase was
referable to the exigencies of service. Fromthe nateria
produced on record, it is also clear that the cadre strength
of Deputy Engineers increased form tinme to time having
regard to the need felt by the Dadra and Nagar Havel
Admi ni stration. The inpugned, conmon gradation |ist prepared
as on |Ist January, 1988 indicated that there were three
per manent posts and eleven tenporary posts of Deputy
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Engi neers. Therefore, there is no substance in the
contention raised on behalf of the first respondent that the
cadre strength of Deputy Engineer is only one.

10. It was then contended that the bye-laws/Rules franed by
Admi ni stration are binding on it and. therefore, the
Admi ni stration of Dadra and Nagar Haveli cannot act

contrary. Reliance was placed on two decisions of this Court
(1) B.S. Mnhas Vs. Indian Statistical Institute and others
1953 (4) SCC 582 in particular paras 23 and 24 and (2) D.D
Joshi and others Vs. Union of India others AIR 1983 SC 420.
However, we do not see any relevance of these decisions in
the facts and circunstances of this case.

11. In the result, both the appeals are allowed. The
i mpugned order dated 10th April. 1992 passed by CAT Bonbay,
is quashed and set aside and consequently O A No. 558 of
1989 filed by the first respondent is disnmssed. In the
circunstances of the case, parties are directed to bear
their own costs.




