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Thi s appeal is directed against the judgnent dated
04.02.2002 in Crininal” Appeal No.826 of 2001 passed by the
H gh Court of judicature for Rajasthan at Jodhpur

Brief facts, which are necessary to di spose of this appea
are recapitul ated as under: -

The | and neasuring 21 bighas is located in village
Bhi nan, Tehsil Taranagar and the ownership of the sane was
recorded in the nane of Smt. Chhoti Devi w o Budh Singh
Raj put and after her dem se, the land was transferred in the
name of Balu Singh.

The accused, Nanuramsubm tted an application before
the Tehsil dar, Taranagar and discl osed that he had bought the
said land on the basis of agreenent to sell from Snt. Chhoti
Devi at a consideration of Rs.1200/- and he is in possession of
the land and is cultivating the sane. It was alleged that the
transfer in the name of Balu Singh had been wongly recorded
in the revenue records. The Tehsildar, after some enquiry
cancelled the entry of transfer recorded in the nanme of Balu
Si ngh.

On 13th June, 1999 at about 10 a.m, the conpl ai nant
party consisting of Amar Singh PW, his father Bal u Singh
(since deceased), Bahadur Singh PW8, Nanuram Nai PW and
Prithvi Singh PWM7 went to cultivate Khasra No.512 situated
in village Bhinan Tehsil, Taranagar District Churu. At that
time, the accused persons were not there but on | earning
about the presence of the conplainant party in Khasra No.
512 around 12 noon on the sane day, the accused party
consi sting of Nanuram accused-appellant along with the
acquitted 6 persons cane fromthe side of village, armed w th
gandasa, lathis and axes and attacked the nenbers of the
conpl ai nant party and caused serious injuries to Amar Singh
PWI, Nanuram Nai PWL. and Bal u Singh. Balu Singh
succunbed to those injuries in the hospital on the sane day
at 6 p.m

Amar Singh PWI | odged the first information report. The
accused persons were apprehended and on their voluntary
di scl osure statenents, lathis, gandasa and axes were
recovered and after usual exani nation, they were charged
under section 302 read with sections 149, 148 and 323 | PC.
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The accused-appellants in their statenents under section 313
of the Code of Crimnal Procedure denied all the incrimnating
evi dence and pl eaded that they were in possession of the
agricultural land and the conplainant party wanted to

di spossess themforcibly. |In the process of protecting the
possession of their land, a scuffle between the parties took
pl ace. Amar Singh PW and Balu Singh fromthe side of the
conpl ai nant party received injuries and Gopiramfromthe side
of accused appellants also received injuries.

According to the menbers of the conplainant party, they
were totally unarmed at the time of the incident and the
accused persons who were arnmed with lathis, gandasa and
axes had inflicted serious injuries on them The injuries on
the person of Balu Singh were nedically exam ned. The
doctor found the fol lowi ng-external injuries:

(1) | acerated wound V026 6 cmx 1 cm x bone deep on
vertex of skull,

(2) 'acer at ed wound \ 026 -5 cm x bone deep in the
ri ght frontal prom nence region

(3) | acerated wound \026 3 cmx 1 cm x bone deep on
occipital region of ‘head and

(4) four abrasions on right niddle leg, |eft knee
and posterior region of left |eg.

Al the aforesaid injuries were found to have been caused
with blunt weapon and x-ray was advised i n respect of three
| acerat ed wounds.

On the post-nortem of Bal u-Singh\022s body, it was reveal ed
that apart from abrasions, three|acerated wounds,
haemat oma was present and the fracture of bone was
detected. The brain was squeezed. In the opinion of doctor,
cause of death of Balu Singh was shock due to aforesaid three
| acerated injuries on his person

On the head of Amar Singh four |acerated wounds onleft
parietal region, mddle of forehead, right leg and two other
| acerated wounds and middle region of left leg were found by
the doctor. According to the doctor, these injuries were
caused by a bl unt weapon.

On Nanuram | acerated wound on occi pital region of
head, upper left near ear region respectively and contusion on
| eft shoulder were found. All the above three injuries were
caused by a blunt weapon. Gandasa, |athis and ot her
weapons of offence were recovered at the instance of the
accused appel | ants. Bl ood-stai ned cl othes of the deceased
Bal u Si ngh were seized by the police and clothes, earth etc.
were sent to Forensic Laboratory for exam nation. In.the
serol ogi cal exam nation human bl cod was detected in the
bl ood- stai ned earth and on the deceased\022s shirt, dhoti and
bani yan, however, no bl ood was found on the weapons
recovered by the police. In the formal investigation of the
case, no case was made out against Sri Chand, Dula Ram Lilu
Ram and Pappu and char ge-sheet against the remaining 11
accused persons was filed in the court of the |earned Judicia
Magi strate, Taranagar. On conmittal, the case was sent to
the Court of Sessions.

The prosecution, in order to support and strengthen its
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case has exam ned 25 wi tnesses and placed reliance on 78
docunents on record. The statements of the accused persons

were recorded under section 313 C.P.C. wherein the accused

deni ed the prosecution version and cl ai med thensel ves

i nnocent and asserted that a fal se case has been nade out
against them It was asserted by the appellants that Nanuram
and Kashiram bought the disputed |and from Snt. Chhoti

Devi through agreenent to sell dated 23.4.1965 and since

t hen Nanuram has been in possession and was payi ng | and

revenue. It was further submitted that on 13.9.1999, on the
basis of the information received that Balu Singh and his sons
along with other 15-20 persons went to their field (Khasra No.
512) on a tractor with the intention to take forcible possession
of the field by cultivating it. About 100-150 people of village
Bhi nan went to stop them from doing so. They were arned

with variety of weapons. They inflicted serious injuries on
Amar Si ngh and Bal u Si ngh.

The defence has produced DWM Dr. Hal eef, DW2
Mahender 'Singh and DWB Nanuram |n the docunentary
evi dence, —extracts of statenents of w tnesses Nanuram Mhan
Kunwar, Amar Singh, Bhawan Singh, Mti Ram Patwari,
Bhanwar Singh and witten report by Dr. Mahesh Panwar to
the SHO Police Station Taranagar, letter of SHO and injury
report of Gopiram and copies of traced out site plans have
been produced.

The prosecution mainly relied on PW2 Lal Chand, PW
Het Ram PWs Lilu Ram PW Mman Ram PW2 Gl ab
Si ngh, PW3 Mti Ram PW4 Manohar Lal and PW23 Pal a
Ram investigating officer

According to the investigating officer, the accused-
appel l ants were in possession of the field where the occurrence
took place. The conpl ainant party went to this field with the
intention to take its possession. The nenbers of the
conpl ai nant party were asked not to ply the tractor on the
field. Despite the resistance the field was cultivated by the
conpl ai nant party. On learning that the conplainant party
was cul tivating Khasra No.512, the accused appellants in a
group of 15-20 people fully arned with different weapons,
reached the said Khasra and attacked the conplai nant party.

The case of the appellants as culled out fromevidence is that
the accused appellants were conpelled to use force in order to
protect the lives and property and their case is fully covered by
the right of private defence. In this view of the matter,
presence of the accused appell ants cannot be doubted.

The entire evidence on record had been scrutinized in
detail by the |l earned Additional Sessions Judge. On
eval uation of the entire evidence it has been fully established
by the | earned Additional Sessions Judge that the fata
injuries were inflicted by Kashiram and ot her serious injuries
wer e caused by Dharam Pal, Jagdi sh and Rupa Ram on the
persons of Balu Singh and Amar Singh in furtherance of their
conmon obj ect of killing the nmenbers of the conplai nant

party.

The trial court acquitted six accused and convicted five
accused appel | ants.

Fromthe anal ysis of the evidence by the trial court, it is
abundantly clear that the accused appellants were in
possessi on of Khasra No. 512. The conpl ai nant party had
gone to cultivate the said Khasra at 10 a.m on 13th June,
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1999. At that time, the accused appellants were not there but
on learning that the conplainant party was cultivating the
field, they reached there armed with varieties of weapons and
caused serious injuries on the nenbers of the conplai nant
party. Admttedly, the menbers of the conplainant party were
totally unarmed. The appellants were responsible for causing
fatal injury on Balu Singh and other serious injuries on Anar
Si ngh and Nanuram According to the findings of the Sessions
Court, the accused appellants had exceeded the right of
private defence.

Kashi ram was convi cted under Section 304 Part-I11 and
was sentenced to 5 years rigorous inprisonnent. Oher 4
accused, nanely, Dharam Pal, Jagdi sh, Rupa Ram and Om
Prakash inflicted injuries on Amar Singh and Nanuram were
convi cted under Section 304 Part-Il read with section 149 | PC
and they were al so-sentenced to 5 years rigorous
i mprisonnent. They were al so convicted under section 323
| PC.

The Hi gh Court again exani ned the entire evidence and
cane to a clear conclusion that the accused appel |l ants had
exceeded in their right of private defence. They caused serious
injuries to Balu Singh which proved fatal. They al so caused
serious injuries to Amar Singh and Nanuram. Injuries of such
serious nature were totally unwarranted because the nmenbers
of the conplainant party were totally unarned

The finding of the H gh Court regarding accused
appel | ant s\ 022 private defence reads as under: -
\023Therefore, the learned trial court has rightly held
that the accused persons have exceeded their right
of private defence of property.\024

The High Court also cane to the conclusion that in the
facts and circunstances the trial (court has correctly eval uated
the entire evidence on record and has taken a very | enient
view. The High Court did not find any mtigating
circunstance to interfere with the quantum of sentence.

The appel | ants aggri eved by the said judgment of the
H gh Court have preferred this appeal before this court.

It was submitted by the | earned counsel appearing for
the appellants that the High Court failed to appreciate that the
di sputed | and was in possession of the accused persons and
the conpl ai nant party canme to their field to dispossess them
and their acts, if any, are fully covered by the right of self
defence. It is also subnmitted that the appellants had filed a
suit agai nst the conplainant party prior to this incident and
an injunction was granted agai nst the conpl ai nant party by
the Revenue Court on 10.5.1999 and it was found that the
accused appell ants were in possession of the disputed | and.

The appellants al so submitted that it is a case of over
i mplication because of previous ennity. According to the
appel l ants, since they were in possession of the land in
di spute, therefore, no offence under section 304 Part-11 |IPC
can be nade out agai nst them

We have heard the | earned counsel for the appellants and
the State. W& have al so perused the judgnment of the trial court
and the record of the case. The Sessions Court and the High
Court found that the appellants were in possession of Khasra
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No. 512 and the conpl ai nant party at about 10 a.m on 13th
June, 1999 went to cultivate Khasra No.512. The appellants
were not there. The appellants learnt that the nenbers of the
conpl ai nant party were cultivating the said field, the accused
appel l ants armed with gandasa, lathis and axes cane to the
field and assaulted the nenbers of the conplainant party

when they were unarned. Appellant Kashiraminflicted

gandasa bl ow on Balu Singh fromthe reverse side and that
injury proved fatal. The gandasa has been recovered at the

i nstance of Kashiram According to the report of the Chem ca
Exam ner, human bl ood was detected fromthe bl ood-stained

cl othes of the deceased. The earth collected fromthe spot al so
contai ned human bl ood. Since the appellant Kashiram did not
use the front side of gandasa, therefore, the trial court instead
of convicting hi munder section 302 | PC convicted hi munder
section 304 Part-I11 I'PC. In view of our finding that the
appel l ants were in-possession of Khasra No.512 and the
appel l ants had gone to take back possessi on of Khasra No. 512
fromthe nmenbers of the conplainant party, had inflicted fata
bl ow on Babu Singh and other serious injuries on the

menbers of the conpl ai nant party:-

The question which arises for our adjudication is that in
the facts and circunstances of this case whether the accused
appel l ants are protected by the right of private defence as
enuner at ed by section 96 of the Indian Penal Code.

Sections 96 to 106 deal with various facets of the right of
private defence. Before determining the controversy in this
case, we deemit proper to deal with these provisions in brief.

Section 96 | PC reads as under

\ 02396. Thi ngs done in private defence. -
Not hing is an of fence which is done in the exercise
of the right of private defence.\024

Section 97 of IPC gives right to a person to defend his
body and the property. But, this right is subject to
restrictions contained in section 99. Section 99 IPC'reads as
under : -

\02399. Acts against which there is no right of
private defence. - There is no right of private

def ence agai nst an act which does not reasonably
cause the apprehension of death or of grievous hurt,
if done, or attenpted to be done, by a public servant
acting in good faith under colour of his office,
though that act, nmay not be strictly justifiable by

I aw.

There is no right of private defence against an act
whi ch does not reasonably cause the apprehension

of death or of grievous hurt, if done or attenpted to
be done, by the direction of a public servant acting
in good faith under colour of his office, though that
direction may not be strictly justifiable by |aw.

There is no right of private defence in cases in
which there is tine to have recourse to the
protection of the public authorities.

Extent to which the right nmay be exercised. -

The right of private defence in no case extends to
the inflicting of more harmthan it is necessary to
inflict for the purpose of defence.\024
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The main question that arises for adjudication in this
case i s whether the accused appellants had right of private
defence and this is the case of exceeding the right of private
def ence meaning thereby, inflicting nore harmthan it was
necessary for the purpose of defence.

Section 100 of the Indian Penal Code deals with a
situation when the right of private defence of the body extends
of causing death. The relevant portion of the section reads as

under : -
\ 023100 - Wen the right of private defence of the
body extends to causing death. - The right of

private defence of the body extends, under the
restrictions mentioned in the |ast precedi ng section

to the voluntary causing of death or of any other
harmto the assailant, if the offence which occasions
the exerci'se of the right be of any of the descriptions
her ei naf t'er enuner at ed, nanelvy: -

First. \026 Such an assault as nay reasonably cause
the apprehension that death will otherw se be the
consequence of such assault;

Secondly. V026 Such an assault as nmmy reasonably
cause the apprehension that grievous hurt w Il
ot herwi se be the consequence of such assault;

Thirdly. - XXX XXX XXX
Forthly. - XXX XXX XXX
Fifthly. \026 XXX XXX XXX
Sixthly. - XXX XXX xxx\ 024

Section 103 I PC deals with a situation when the right of
private defence of property extends to causing death. 'Section
103 I PC reads as under: -

\ 023103. When the right of private defence of
property extends to causing death. - The right of
private defence of property extends, under the
restrictions nentioned in section 99, to the

vol untary causing of death or of any other harmto
the wong-doer, if the offence, the committing of
which, or the attenpting to comrit which

occasi ons the exercise of the right, be an offence of
any of the descriptions hereinafter enumerated,

\ 005\ 005\ 005. .1 024

Admittedly, the nenbers of the conplainant party were
totally unarmed. Even if the case of the accused appellants is
accepted in toto that in order to take back the possession of
Khasra No.512 some injuries were inflicted but the act of the
appel l ants in causi ng death cannot be covered by the anbit of
section 96 IPC. According to the findings of courts below, it
was clearly a case of exceeding the right of private defence.
The appellants indeed inflicted nore harmthan it was
necessary for the purpose of defence.

The right of private defence is codified in sections 97 to
106 of the Indian Penal Code and all these sections will have
to be read together to ascertain whether in the facts and
ci rcunst ances the accused appellants are entitled to right of
private defence or they exceeded the right of private defence.
Only when all these sections are read together, we get




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

12

conpr ehensi ve view of the scope and Iimtation of that right.
The position of lawis well-settled for over a century both in
Engl and and | ndi a.

Al nost 150 years ago in Queen v. Fuzza Meeah alias
Fuzza Mahoned (1866) 6 WR (Cr) 89 because of exceeding
the right of private defence, the appellants were convicted, but
the sentence of inprisonnent was reduced.

I n anot her case decided during the sane period in Queen
v. Shunker Sing, Kukhoor Sing (1864) 1 WR (Cr) 34, the
court for exceeding the right of private defence convicted the
accused and reduced the sentence.

This court also on-several occasions dealt with the cases
of exceeding the right of private defence. In The Minney
Khan v. State of Madhya Pradesh (1970) 2 SCC 480, this
court for exceeding the right of private defence converted the
sentence of the accused appellant fromunder section 302 |PC
to section 304 | PC. The rel evant portion of the judgnment reads

as under: -
\023Such a right of private defence is governed by
Section 101, |.P.C. and is subject to two limtations.

One is that, in exerciseof this right of private
def ence, any kind of hurt can be caused, but not
death; and the other /is that the use of force does
not exceed the mnimumrequired to save the

person in whose defence the force is used. In these
circunstances, in the present case, when Zul fiquar
was being given fist blows only, there coul d be no
justification at all for the appellant to stab
Reotisingh with a knife and particularly to give him
a bl ow which could prove fatal by aimng it on his
back. The use of the knife itself was in excess of the
right of private defence and it becane nuch nore
excessive when the blow with the knife was given on
a vital part of the body which, in the ordinary
course of nature, was likely to cause the death of
Reot i si ngh. Fromthe fact that the blow was given
in the back with a knife an inference foll ows that
the appellant intended to cause death or at |east
intended to cause such injury as would, in the
ordinary course of nature, result in his death. In
adopting this course, the appellant woul d have been
clearly guilty of the offence of nurder had there
been no right of private defence of Zulfiquar at all-
Since such a right did exist, the case would fal
under the exception under which cul pabl e hom cide
does not ampbunt to rmurder on the ground that the
death was caused in exercise of right of private

def ence, but by exceeding that right. An offence of
this nature is made puni shable under the first part
of Section 304, |.P.C. Consequently, the conviction
of the appellant nust be under that provision and
not under Section 302 |.P.C.

As a result, the appeal is partly allowed, the
convi ction under Section 302, I.P.C. is set aside,
and the appellant is convicted instead under the
first part of Section 304, |I.P.C. 1In view of the
change in the offence for which the appellant is
bei ng puni shed, we set aside the sentence of
i mprisonnent for life, and instead, award hima
sentence of seven years\ 022 rigorous inprisonnent.\024
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I n Bal nukund & Another v. State of Madhya Pradesh
(1981) 4 SCC 432 this court while dealing with the facts of
simlar nature converted the conviction fromsection 302 | PC
to section 304 | PC. Relevant observations of the court reads
as under: -

\023In rural |andscape even today dispute as to
possession of agricultural land is a part of life.
Qccupancy of | and being the only source of survival,
enoti onal attachment apart, the struggle for

survival leads to fierce fight and resort to arnms to
prot ect possessi on because in the context of tardy
slow noving litigative process actual possession has
ceased to be nere nine point in law but it has
assuned al arm ng proportions. Years upon years

spent in |egal conundrums noving vertically

t hrough hi erarchy of courts coupled with the cost
and time to throw out a trespasser or even a rank
trespasser provides occasionally provocation to
resort to physical violence. The use of the firearm
used to be spasnpdic but it has started beconing a
recurring malady. But right of private defence
cannot be judged step by step-or in golden scales.
Once we accept the finding of the H gh Court that
the appel l ants had the right of private defence of
person and property neani ng thereby that the
appel l ants were the victins and the conpl ai nants
were aggressors, but in the facts of the case they
exceeded the sane by wielding a firearm a sentence
of 10 years\022 rigorous inprisonment woul d appear to
us in the facts and circunstances of the case to bhe
alittle bit too harsh.

Havi ng gi ven our earnest consideration to the
guestion of sentence alone in this case, we are of
the opinion that Bal mukund, Appellant 1, should be
sentenced to rigorous inprisonnent for five years,
and simul taneously the sentence of seven years
under Section 307, Indian Penal Code awarded to
Appellants 1 and 2 both be reduced to three years
each. The substantive sentences shoul d run
concurrently.\024

In anot her case, while dealing with a case of self defence
in Dharam Pal & Others v. State of U P. 1994 Supp (3) SCC
668, this court for exceeding the right of private defence
i nstead of convicting the accused appel | ant under section 302
read with section 149 | PC, converted the sentence under
section 304 Part-1 |PC

I n Mahabir Choudhary v. State of Bihar (1996) 5 SCC
107, this court held that the Hi gh Court erred in holding that
the appellants had no right of private defence at any stage.
However, this court upheld the judgment of the Sessions
Court holding that since the appellants had right of private
defence to protect their property, but in the circunstances of
the case, the appellants had exceeded their right of private
def ence and were, therefore, rightly convicted by the trial court
under section 304 Part-I. The court observed that the right of
private defence cannot be used to kill the wongdoer unless
the person concerned has a reasonabl e cause to fear that
ot herwi se death or grievous hurt m ght ensue in which case
that person would have full neasure of right of private defence
i ncl udi ng killing.
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We have exam ned the cases of exceeding of the right of
private defence. In the instant case, both the Sessions Court
and the High Court canme to the conclusion that the accused
appel l ants were guilty of exceeding the right of private defence
and instead of convicting them under section 302 convicted
them under section 304 Part-11 along with 149 | PC.

Both the Sessions Court and the Hi gh Court clearly cane
to the conclusion that the accused appellants in a group of 15-
20 people arned with variety of weapons had gone to Khasra
No. 512 where the conpl ainant party was cultivating. The
accused appellants in order to dispossess the nenbers of the
conpl ai nant party attacked them and caused serious injuries
to the nmenbers of the conplainant party in which Balu Singh
died. Admittedly, the nenbers of the conplainant party were
totally unarmed. From perusal of the entire evidence on
record, it is abundantly clear that the accused appellants were
the aggressor and they attacked the conpl ai nant party when
they were totally unarnmed. It is settled |egal position that the
ri ght of ‘private defence cannot be cl ai ned when the accused
are aggressors particularly when the nenbers of the
conpl ai nant party were totally unarmed. This Court in the
recent judgnent in Bishna alias Bhi swasdeb Mahato &
O hers v. State of West Bengal (2005) 12 SCC 657
exhaustively dealt 'with this aspect of the matter. The facts of
this case are akin to the facts of the instant cases. |In this
case, the Court while relying on the earlier judgments of this
Court, clearly cane to the conclusionthat the right of private
def ence cannot be clainmed when the accused i s an aggressor

In the said case, this Court relied on Preetam Singh v.
State of Rajasthan (2003) 12 SCC 594. In this case, the
Court clearly held that the appellants were the aggressors,
therefore, the question of the appellants having the right of
private defence or exceeding it does not arise. The plea of
private defence is not at all available to the appellants.

In the instant case, the appellants were the aggressor
They inflicted serious injuries on the unarned conpl ai nant
party by a variety of weapons causing the death of Balu Singh
and also inflicted serious injuries on other nmenbers of the
conpl ai nant party.

Private defence can be used only to ward off unlawfu
force, to prevent unlawful force, to avoid unlawful detention
and to escape from such detention as held by this court in
Bi shna\ 022s case (supra). In the said judgnent the rel evant
portion of Kenny\022s Qutlines of Crimnal Lawand Crim nal Law
by J.C. Smith and Brian Hogan have been quoted. W deemit
appropriate to reproduce the sane.

\023It is natural that a nan who is attacked should
resist, and his resistance, as such, will not be
unlawful . It is not necessary that he should wait to
be actually struck, before striking in self-defence. If
one party raises up a threatening hand, then the
other may strike. Nor is the right of defence limted
to the particular person assailed; it includes all who
are under any obligation, even though nerely socia
and not legal, to protect him The old authorities
exenplify this by the cases of a husband def endi ng
his wife, a child his parent, a master his servant, or
a servant his master (and perhaps the courts would
now take a still more general view of this duty of the
strong to protect the weak).\024
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The | earned author further stated that self-defence,
however, is not extended to unlawful force:
\023But the justification covers only blows struck in
sheer self-defence and not in revenge. Accordingly
if, when all the danger is over and no nore bl ows
are really needed for defence, the defender
neverthel ess strikes one, he commits an assault
and battery. The numerous deci sions that have
been given as to the kind of weapons that may
lawfully be used to repel an assailant, are nerely
applications of this sinple principle. Thus, as we
have al ready seen, where a person is attacked in
such a way that his life'is in danger he is justified
in even killing his assailant to prevent the fel ony.
But an ordinary assault must not be thus net by
the use of firearnms or other deadly weapons\ 005\ 005\ 024

In Browne 1973 NI' 96 (NI at p. 107] Lowy, L.C J. with

regard to sel f-defence stated
\ 023The need to act must not have been created by
conduct  of the accused in the i mediate context of
the incident which was likely or intended to give rise
to that need.\024

As regards sel f-defence and prevention of crinme in
Crimnal Law by J.C. Smith & Brian Hogan, it is stated:
\ 023Si nce sel f-defence may afford a defence to nurder,
obviously it may do so to | esser offences agai nst the
person and subject to sinmlar conditions. The
matter is now regul ated by Section 3 of the Crinina
Law Act, 1967. An attack which would not justify D
in killing mght justify himin the use of sonme less
degree of force, and so afford a defence to a charge
of wounding, or, a fortiori, conmon assault. But the
use of greater force than is reasonable to repel the
attack will result in liability to conviction for
common assault, or whatever offence the degree of
harm caused and intended warrants. Reasonabl e
force may be used in defence of property so that D
was not guilty of an assault when he struck a bailiff
who was unlawfully using force to enter D \022s hone.
Simlar principles apply to force used in the
prevention of crinme.\024

The right of private defence is a very valuable right and it
has been recognized in all free, civilized and denocratic
societies within certain reasonable limts (see CGottipulla
Venkat asi va Subbrayanam & Qthers v. The State of
Andhra Pradesh & Another (1970) 1 SCC 235.

Russel in his celebrated book on Crines (11th Edn,) p.491
has stated: -
\023A man is justified in resisting by force any one who
mani festly i ntends and endeavours by viol ence or
surprise to conmt a known felony against his
person, habitation or property. In these cases he is
not obliged to retreat and not nerely to resist the
attack where he stands but may indeed pursue his
adversary until the danger is ended. If and in a
conflict between them he happens to kill his
attacker such killing is justifiable.\024

Bl ackst one [ Corment ari es Book 4; P. 185] al so observed
as under: -
\023The party assaulted nust, therefore, flee as far as
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he conveniently can either by reason of sonme wall

ditch, or sone other inpedinent; or as far as the
fierceness of the assault will permit him for it nmay
be so fierce as not to yield a step, w thout manifest
danger of his life, or enormous bodily harm and

then in his defence he may kill his assail ant

i nstantaneously. And this is the doctrine of universa
justice, as well as of the municipal |aw \024 (Enphasis
suppl i ed).

Hal sbury\ 022s Laws of Engl and, Fourth Edition, Vol.11 pp

630-631 dealt with self-defence and defence of property. The
rel evant portion in paras 1180-1181 reads as under: -

\ 0231180. Sel f-defence. A person acting in self-
defence is normally acting to prevent the

conmi ssion of a crime, as is a person acting in

def ence of another.  The test to be applied in such
cases is now established to be the same as for cases

of prevention of crine, that is the force used in self-
defence or in defence of another nust be reasonabl e

in the circunstances

Provided the force 'used is reasonable a person is
entitled to defence not only hinself or a nenber of
his famly, but even a conplete stranger if the
stranger is subject to unlawful attack by others.

I n deciding whether the force used was reasonabl e,

all the circunstances may be consi der ed. The

matter is one of fact and not one of |aw, hence it
cannot be ruled that a person who is attacked nust
retreat before retaliating. A person\022s opportunity to
retreat with safety is a factor to be taken into
account in deciding whether his conduct was
reasonable, as is his willingness to tenporize or

di sengage hinself before resorting to force. A man'is
not obliged to refrain from goi ng where he may
awful |y go because he has reason to believe that he
may be attacked, and is not thereby deprived of his
ri ght of self-defence.

1181. Defence of property. Were a person in
defending his property is also acting in the
prevention of crime then he may use such force as

is reasonable in the circunstances. Were no crime
is involved, as where there is nerely a trespass, the
sane rul e of reasonable force in the circunstances

is applicable. If in using reasonable force the

def endant shoul d accidentally kill another, the
killing would not anpunt to nurder or man-

slaughter. It would not, in general, be reasonable to
kill in defence of property al one, although it has
been held that a man may lawfully kill, a trespasser
who woul d forcibly di spossess himof his house.\024

In Mohammad Khan & Qthers v. State of Madhya
Pradesh (1971) 3 SCC 683 in para 11, this court has rightly
concluded that the right of self-defence only arises if the
apprehensi on i s unexpected and one is taken unawares. |f
one enters into an inevitable danger with the fullest intination
bef orehand and goes there arned to fight out, the right cannot
be cl ai med.
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Careful analysis of the right of private defence as codified
in sections 96 to 106 | PC and the | egal position as crystallized
by a nunber of judgnments leads to an irresistible conclusion
that the findings of the Sessions Court as upheld by the H gh
Court in the instant case regarding the appellants\022 exceedi ng
the right of private defence are wholly erroneous and
unt enabl e.

The right of private defence is purely preventive and not
punitive. This right is available only to ward off the danger of
bei ng attacked; the danger nust be inm nent and very rea
and it cannot be averted by a counter-attack

In view of the facts of this case, the accused appellants
did not have the right of private defence. Therefore, they
cannot legitimately claimany benefit by invoking the principle
of right of private defence.

The acts of 'the accused appellants of proceeding to a
definite destination with | ethal weapons and thereafter
causing serious injuries including fatal injuries on the
unar med nenbers of the conpl ainant party can never
legitimately claimthe benefit of the provisions of the right of
private defence. Since the accused appellants did not have the
right of private defence, therefore, the findings of the courts
bel ow regardi ng their exceeding the right of private defence
cannot be sustained and are accordi ngly set aside.

Since there is no appeal by the State against acquittal of
the accused appel | ants under sections 302 IPC, therefore it is
not necessary for us to deal with the aspect whether their
acquittal under section 302 was justified or not.

The Sessions Court convicted accused Kashiram under
section 304 Part-11 and the other appellants under section 304
Part-11 read with section 149 | PC. 1n the inpugned judgnent
the Hi gh Court has upheld their conviction

On consideration of the peculiar facts and circunstances
of the case the conviction and sentence of the accused
appel l ants as recorded by the courts bel ow do not warrant any
interference. The appeal being devoid of any merit is
accordi ngly di sm ssed.

The accused appellants are directed to surrender
forthwith to suffer the remai ning sentence




