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BENCH
RUVA PAL, ARIJIT PASAYAT & C. K. THAKKER

JUDGVENT:
JUDGVENT

ARI JI T PASAYAT, J.

Leave granted in SLP (C) Nos. 13009-13012/2003, 13021-13022/2003,
2763- 2766/ 2004 and 13015-13016/ 2003.

These appeal s have their matrix in a comobn judgnent rendered by a Division
Bench of the Karnataka Hi gh Court. By the inmpugned judgnent several appeals
filed by assessees and revenue purported to be under Section 260A of the

I ncome Tax Act, 1961 (in short ‘the Act’) were di sposed of.

Detailed reference to the factual aspects woul d be unnecessary as we
propose to di spose of the appeal s taking note of subm ssions nade by

| earned counsel for the appellants to the effect that the manner of

di sposal as done by the High Court is not inline with the prescriptions of
Section 260A of the Act. Suffice it would to only note that the assessees
were at some point of tine, partners of a partnership firmstyled Mangal ore
Ganesh Beedi works. The said firmwhich consisted of thirteen partners
stood dissolved in terns of the Deed of Partnership with effect from
6.12.1987, by efflux of time. According to the revenue, thereafter the
erstwhil e partners continued the business being nenbers of an Association
of Persons. This Association of Persons was described by the authorities and
the Hi gh Court as A O P.-13. This entity continued till the assets of the
firmwere sold pursuant to orders of the High Court in w nding up
proceedings with effect from21.11.1994 in ternms of a schene franed.
Pursuant to the schene, several nenbers of the A-O P.-13 had offered bids
either individually or in groups. The bid of three of them described as

A. O P.-3 was accepted by order dated 21.9, 1994. After deposit of the bid
amount of Rs. 92 crores, it was noted that the assets of the erstwhile firm
were treated to have been sold to AOP.-3 with effect” from 21.11. 1994.

Al these appeals relate to the assessnment year 1995-96, for the accounting
year ending on 31.3.1995. The appellants had filed their returns of income
in the status of individual. The Assessing O ficer was of the view that
share of income fromthe association of persons (A O P.-13) was to be

i ncluded, along with share of inconme fromcapital gains. The basic dispute
relates to the question whether the amount received had an el enent of
capital gain. The assets of the firnms were sold pursuant to an order passed
by the Hi gh Court by invoking provisions of Section 583(4)(a) of the
Conpani es Act, 1956 (in short ‘the Conpanies Act’). The Revenue Authorities
were of the view that the amount received by way of consideration after
statutory adjustnents anounted to receipt froma slunmp sale and was
therefore, taxable under the heading ‘capital gain’. The conclusions of the
Revenue Authorities were chall enged by the assessees before the | ncone Tax
Appel l ate Tribunal, Bangal ore Bench (in short ‘ITAT ). Aggrieved by various
concl usi ons, the assessees as well as the Revenue preferred appeals before
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the Karnataka H gh Court which were disposed of by the inpugned conmon
j udgrent .

Learned counsel for the assessees-appellants submitted that the argunents
rai sed by themrelating to non-applicability of the principle of slunp sale
were not considered by the Hi gh Court. There was even no reference to the
pl ea that before anendnment of Section 50B of the Act by Finance Act, 1999
there was no scope for levying any tax under the heading ‘capital gain
before 1.4.2000. The questions were fornul ated by the Hi gh Court for

adj udi cating the appeal s after the argunments were concluded for the purpose
of rendering the judgment. No question was fornul ated when the appeal s were
admtted. Wth reference to Section 260A of the Act it is submtted that
the prescriptions of the said Section were not kept in view by the High
Court.

In response, M. ML.Verna, learned senior counsel for the Revenue
supported the judgnent of the Hiogh Court stating that the issues raised by
the parties were el aborately dealt with by the H gh Court and the
appel | ants cannot have any gri evance.

Section 260A of the Act reads as follows :

"Section 260A, Appeal to H-gh Court - (1) An appeal shall lie to the Hi gh
Court fromevery order passed in appeal by the Appellate Tribunal, if the
High Court is satisfied that the case involves a substantial question of

| aw.

(2) The chief comm ssioner or the comm ssioner or an assessee aggrieved by
any order passed by the Appellate Tribunal nmay file an appeal to the Hi gh
Court and such appeal —under this sub-section shall be:

(a) filed within one hundred and twenty days fromthe date on which
the order appeal ed agai nst is received by the assessee or the Chief
Conmi ssi oner or Comnri ssi oner;

(b) omtted

(c) in the formof a nmenorandum of appeal precisely stating therein
the substantial question of |aw invol ved.

(3) Where the High Court is satisfied that a substantial question of lawis
involved in any case, it shall fornul ate that question

(4) The appeal shall be heard only on the question so fornulated, and the
respondents shall, at the hearing of the appeal, be allowed to argue that
the case does not involve such question :

Provided that nothing in this sub-section shall be deermed to take
away or abridge the power of the court to hear, for reasons to bhe
recorded, the appeal on any other substantial question of |aw not
formulated by it, if it is satisfied that the case involves such

qguesti on.

(5) The Hi gh Court shall decide the question of |aw so fornulated and
del i ver such judgnent thereon containing the grounds on which such deci sion
is founded and may award such cost as it deens fit.
(6) The Hi gh Court may deternine any issue which-

(a) has not been determ ned by the Appellate Tribunal; or

(b) has been wongly determ ned by the Appellate Tribunal, by

reason of a decision on such question of law as is referred to in
sub- section (1).
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(7) Save as otherwi se provided in this Act, the provisions of the code of
Cvil Procedure, 1908 (5 of 1908), relating to appeals to the H gh Court
shall, as far as nay be, apply in the case of appeals under this section"

This section was inserted by Finance (No.2) Act, 1998 (21 of 1998) w. e.f.
1.10.1998.

The section was operative when the H gh Court took up the matter for

adnmi ssion. Certain changes were introduced in the Section by Finance Act,
1999 w.e.f 1.6.1999. They do not have nuch rel evance so far as present

di spute i s concerned, except that sub-section (7) has been introduced which
provi des that the provisions of the code of ‘Civil Procedure, 1908 (in
short ‘the CPC) relating to appeals to the High Court shall, as far as may
be , apply in the case of appeals provided under the Section, save as

ot herwi se provided in the Act.

Sonme of the provisions of Section 260A are in pari materia with various
sub-sections of Section 100 CPC, The provisions are Section 260A(1), 260(2)
(c), 260A(3), 260A(4) of the Act corresponding to Section 100(1), 100(3),
100(4) and 100(5) of CPC.

Various essentials as culled out fromthe rel evant provisions of the Act
are as foll ows:

Under Section 260A(2)(c) the appeal under Section 260A shall be (a) in the
form of a menorandum of appeal and (b) precisely stating therein the
substantial question of |aw involved. Under Section 260A(3) when the High
Court is satisfied that a substantial question of lawis involved in any
case it shall fornulate that question and under section 260A(4) the appea
is to be heard only on the question fornul ated under the precedi ng sub-
section. It has to be noted that in ternms of Section 260A(4) the respondent
in the appeal is allowed to argue at the tinme of hearing of the appeal that
the case does not involve a substantial question of |aw as fornul at ed.
However, proviso to Section 260A(4) specifically lays down that nothing in
Section 260A(4) shall be deened to take away the power of the High Court to
hear, for reasons to be recorded, the appeal on any other substantia
qguestion of law not formulated by it, in case it is /satisfied that the case
i nvol ves such question. Section 260A(5) provides that the H gh Court to
deci de the question of law as fornulated and to deliver the judgment

t hereon cont ai ni ng grounds on whi ch such decision is founded.

Sub-section (6) enpowers the Hi gh Court to determ ne any such- i ssue which
has not been determ ned by the Appellate Tribunal or has been wongly
determ ned by the Appellate Tribunal by reasons of a decision of such
question of law as is referred to in sub-section (1)

It is inportant to note that appeal to the Hi gh Court lies only when a
substantial question of lawis involved. It is essential for the H gh Court
to first fornmul ate question of law and thereafter proceed in the matter.

Wthout insisting on the statenment of substantial question of law in the
menor andum of appeal and fornulating the same at the tinme of adm ssion, the
H gh Court is not enpowered to generally decide the appeal under Section
260A wit hout adhering to the procedure prescribed under Section 260A
Further, the Hi gh Court nust make every effort to distinguish between a
qguestion of |aw and a substantial question of law. In exercise of powers
under Section 260A, the findings of fact of the Tribunal cannot be

di sturbed. It has to be kept in mnd that the right of appeal is neither a
natural nor an inherent right attached to the litigation. Being a
substantive statutory right, it has to be regulated in accordance with | aw
in force at the relevant tine. The conditions nmentioned in Section 260A
nust be strictly fulfilled before an appeal can be mai ntai ned under Section
260A. Such appeal cannot be decided on nerely equitable grounds.

An appeal under Section 260A can be only in respect of a ‘substantia
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qguestion of law . The expression ‘substantial question of |law has not been
defined anywhere in the statute. But it has acquired a definite connotation
t hrough various judicial pronouncements. In Sir Chunilal V. Mehta & Sons
Ltd. v. Century Spinning & Mg. Co. Ltd., AIR (1962) SC 1314, this court
laid down the following tests to determ ne whether a substantial question
of law is involved. The tests are: (1) whether directly or indirectly it

af fects substantial rights of the parties, or (2) the question is of

general public inportance, or (3) whether it is an open question in the
sense that issue is not settled by pronouncenent of this Court or Privy
Council or by the Federal Court, or (4) the issue is not free from
difficulty, and (5) it calls for a discussion for alternative view There
is no scope for interference by the H gh Court with a finding recorded when
such finding could be treated to be a finding of fact.

On reading of inpugned judgnment of the High Court it is clear that no
substantial question of the 'aw was forrmulated at the tine of adm ssion of
the appeal. oviously, the High Court has fornul ated questi ons subsequently
after conclusion of argunments for the purpose of adjudication. That is
clearly against the schenme of Section 260A. Additionally , grievance that
certai n points which were urged have not been dealt with by the H gh Court
appears to be correct.

In the aforesai d background, the inpugned judgenent of the Hi gh Court is
set aside. The matter is remtted to the H gh Court which shall deal wth
the matter afresh keeping in view the prescriptions of Section 260A of the
Act. W nake it clear that we have not expressed any opinion on the nerits
of the case.

For a period of three nonths theinterimprotection given by this Court in
the matter of recovery of tax shall be operative. It shall be open to the
parties to nove the Hi gh Court for such interimprotection as the facts of
the case warrant till disposal of the appeals.

The appeal s are di sposed of accordingly with no order as to costs.




