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ACT:

I ncome-tax Act (11 of 1922), ss. 2(6-A)and 12-B-Accunul ated
Profits", meaning of-1f includes capital gains fromsale of
| ands yi el ding Agricultural income.

HEADNCTE
After the respondent-conmpany sold its assets, which included
agricultural lands and buildings, it was resolved that it

should be voluntarily wound. up. On 30th March, the
liquidator distributed Rs. 850,000 to share-holders. The
appel l ant (I ncone-tax Officer) proposed to treat the anounts
di stributed as dividends and to call upon the |iquidators to
pay the tax under s. 18(3D) of the Income-tax Act, 1922.

The |iquidators contended that the amount was capital
appreci ation realised by the sale of agricultural |ands and
bui | di ngs and therefore not liable to tax; and t hat in

any event the anounts represented "current profits" of the
year in which it was resolved that the conpany be wound up
and so were not dividends within the nmeaning of s. 2 (6-A)
(c). As the appellant did not agree, the liquidators noved
the High Court for a wit of prohibition to restrain_ him
fromtaking further action. The H gh Court issued the 'wit
holding that the demand by the appellant was not in
conformity with law in that the anmount of Rs. 850,000 could
not be deened to be distributed as dividend wi t hout
determ ning whether any portion of it represented capita
gains, which arose out of the sale of capital assets
consisting of Jlands fromwhich agricultural income was
deri ved.

In appeal to this Court.

HELD : (i) Normally the High Court should not entertain a
petition under Art. 226, when the party claimng relief has
an adequate alternative remedy, but as the matter is one of
di scretion and not jurisdiction of the High Court, if the
High Court thought that the case was one in which its
jurisdiction could be invoked, this Court would ordinarily
not interfere with the exercise of the discretion. [86 F]
(ii) The decision in Bacha Guzdur v. Comm ssioner of I|ncome-
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tax, (27 1.T.R 1), whereinit was held that dividend
received by a share-holder out of profits tamed from
agricultural income was not exenpt fromliability under 8.
4(3)(viii), has no application to the present case because,
the «claimof the respondent to exenption fromliability to
tax was not under s. 4(3)(viii), but on the basis that the
recei pt by the sharehol der was not incone chargeable to tax
under s. 12 as dividend. [92 B]

(iii) By s. 12 tax is payable by an assessee under the
head "income from other sources" which includes dividends.
"Dividend" is defined ins. 2(6-A) and cl. (c) declares that
accunul ated profits immediately before the 1iquidation of
the conpany are dividends.. Since it does not say that only
accunul at ed profits upto end of the previ ous year
i mredi ately proceeding the year in which Iiquidation of the
of the conpany conmmences are dividend all profit earned til

i medi ately before liquidation, if they are distributed wll
be brought to tax if they consist of accumulated profits or
partly to the extent they are attributable to accunul ated
profits.in giving effect to the definition the taxing
aut hority may have to com

85

pute profits of the conpany for a part of the year but there
is nothing in the Act which prohibits assessnent of profits
for a part only of the previous year in speci a
circunstances. |In fact, the legislative history of s. 2(6-
A (c) shows that "current profits", that is, profits of a
conpany in liquidation arising after the end of the |ast
previous year and before |iquidation conmenced are brought
within the net of taxation as dividend. Further, the
explanation to the section plainly inplies that within the
expression "accunul ated profits"are included capital gains
outside the excepted periods specified therein. But. under
s. 12-B while capital gains are chargeable in respect of any
profits arising fromtransfer of "capital assets’ ‘"capita
assets" do not include | ands fromwhich the inconme  derived
is agricultural incone. Therefore, on a conbi ned reading of
s. 12-B and the definition, of capital asset in s. 2(4-A),
profits derived by transfer of |ands fromwhich the /incone
derived is agricultural income would not be chargeable to
tax. [87 F, 88 C, H 89 A-C, E 91 B-C,. D E

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 97 of 1965.
Appeal by special leave fromthe judgment and order dated
October 3, 1963 of the Madras High Court in Wit Petition
No. 1242 of 1962.

S. T. Desai, N D Karkhanis and R N. Sachthey, for the
appel | ant .

A V. Viswanatha Sastri, B. R Agarwal and H K. Puri, for
the respondent.

The Judgrment of the Court was delivered by

Shah, J. On Decenber 24, 1959, Ms. Short Br ot hers
(Private) Ltd. sold its coffee estates and other assets, and
by resol ution, dated February 6, 1960, it was resolved that
it be voluntarily wound up and |iquidators be appointed to
adm nister its affairs. Qut of the proceeds realized by
sal e of its assets, the Iliquidators of the Conpany
di stributed on March 30, 1960 Rs. 8,50,000 to the
shar ehol ders. By letter, dated Decenber 19, 1960, the
Income-tax O ficer, Salem inforned the Iiquidators that he
proposed to treat that amount distributed as dividends in
the hands of the shareholders, and to <call wupon the
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liquidators to pay the anount of tax deductible wunder S.
18(3D) of the Incone-tax Act. The liquidators submtted
that the ampunt distributed to the sharehol ders was capita
appreciation realised by sale of agricultural lands and
buil dings of the Conpany, and was not liable to tax, and
that in any event the anounts distributed represented
"current profits" of the year in which it was resolved that
the Conpany be wound up and were on that account not
di vi dend within the neaning of S. 2(6A)(c) of t he
Income..tax Act. After sone correspondence the Income-tax
Oficer, Salemby his

86

order, dated OCctober 18, 1962, finally called wupon the
liquidators to pay Rs. 4,11,700 which was retained by the
i quidators fromthe distribution made to the sharehol ders.
The liquidators then noved the Hi gh Court of Judicature at
Madras, for a wit of prohibition restraining the First
Income-tax O ficer fromtaking further action to enforce
collection of the anmpbunt referred to by him in his
conmuni cation, dated OCctober 18, 1962. Holding that the
demand nade by the Inconme-tax Oficer was "not in conformty
with the aw' in that the amount of Rs.. 8,50,000 which had
been distributed could not be deened to be distributed as
di vidend w thout determining whether any portion of the
amount represented capital gains, which arose out of the
sal e of capital assets consisting of lands fromwhich agri-
cultural inconme was derived, the Hi gh Court issued a wit
restraining the Incone-tax, Oficer from enforcing the
demand for tax. The High Court reserved Iliberty to the
Income-tax O ficer to exam ne the question afresh, and to
determ ne "the correct ampunt of dividend wthin the neaning
of S. 2(6A)(c)". Wth special |eave, the First Ilncone-tax
O ficer has appealed to this Court.

It was subnitted on behalf of the Income-tax Oficer that
the Hi gh Court in entertaining the petitionin its extra-
ordinary jurisdiction under Art. 226 of the Constitution
bypassed the nmachinery of assessment and rectification of
orders of assessnent prescribed by the Indian |Income-tax Act
which is both adequate and efficacious. But the H gh  Court
has under Art. 226 of the Constitution jurisdictionto issue
to any person or authority wthin the territories .in
relation to which it exercises jurisdiction, directions,
orders, or wits in the nature, anongst others of nandanus,
prohi bition and certiorari for the enforcenment of any of the
rights conferred by Part |1l and for any other purpose. It
is true that normally the High Court will not entertain a
petition in exercise of its jurisdiction under Art. 226 of
the Constitution when the party claimng relief has an
alternative renmedy which is adequate and 'efficaci ous. The
guesti on however is one of discretion of the High Court and
not of its jurisdiction, and if the H gh Court in< exercise
of its discretion thought that the case was one in which its
jurisdiction may be permitted to be invoked, this Court
would normally not interfere with the exercise of  that
di scretion.

The High Court was of the viewthat all profits accunulated
in the previous years and the profits till the date on which
it was resolved that the Conmpany be voluntarily wound up
woul d be

87

included in the expression "accunulated profits" under s.
2(6A) (c) of the Indian Income-tax Act read with the
Expl anati on. They held that even capital gains taxable
under S. 12B except for the period nentioned in the
Expl anati on were when distributed, "dividend" wthin the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 4 of 7
definition, but profits realised by transfer of property
used for agricul tural pur poses and whi ch yi el ded
agricultural income not being capital gains taxable under

the law are not "dividend", and on that account the order of
the Income-tax Oficer bringing to tax the entire anount
di stributed wi thout determ ning whether any portion of that
amount represented capital gains arising fromthe sale of
capital assets Consisting of |ands fromwhich agricultura
i ncome was derived was not within his authority.
Counsel for the liquidators contended in the first instance
that all profits whatever may be their character arising in
the wyear in which the Conpany is voluntarily wound up are
not liable to be taxed as they did not fall wthin the
definition of "dividend" in S. 2(6A)(c). Counsel for the
Departnment while supporting the viewof the H gh Court
relating to the chargeability to tax of "current profits",
contended that theentire amunt of Rs. 8,50,000 distributed
to the shareholders, whatever nmay be the source from which
the profits were earned, was liable to be brought to tax
under S. '12-of the Incone-tax Act as dividend distributed.
By S. 12 of the Income-tax Act, tax is payable by an
assessee under the head "lIncome from other sources" in
respect of incone, profits and gains of every kind which may
be included in his total iincome if not included under any of
the preceding heads in ss. 7 to 10 of the Act. By sub-s.
(1A "income from other sources" includes di vi dends.
Section 2(6A) defined "dividend"and at the  relevant tine
cl. (c) and the Explanation to the clause stood as follows :
" 'dividend includes-
(c) any di stribution nade to t he
shar ehol ders of -a conpany onits liquidation
to the extent to which the distribution is
attributable to the accunul ated profits of the

conpany inmediately before its |I|iquidation
whet her capitalized or not;
Expl anati on. - The expr essi on "accumul at ed

profits" wherever it occurs in this clause,
shal | not include

88
capital gains arising before the 1st ~day of
April, 1946, or after the 31st day of March

1948, and before the 1st day of April, 1956."
By the Explanation to S. 2(6A) accunulated profits _include
capital gains not arising within the excepted period. The
Expl anation is undoubtedly couched in negative form but
there is no ground for accepting the argument of ~ counse
t hat in the substantive clauses of t he definition,
accunul ated profits do not include capital  gains. The
Expl anation plainly inplies that wthin the  expression
"accumul ated profits” are included capital gains outside
the excepted periods. On the interpretation contended for
by counsel, the Explanation which seeks to exclude capita
gai ns" fromthe content of accunul ated profits woul d have no

meani ng. By sub-s. (1) of s. 12B tax is payable by an
assessee under the head "capital gains" in respect of —any
profits or gains ari sing from the sal e, exchange,
relinqui shment or transfer of a capital asset effected

after the 31st day of March, 1956, and such profits and
gains shall be deemed to be incone of the previous year in
whi ch the sale, exchange, relinquishnent or 'transfer took
pl ace. Under the Indian Income-tax Act, 1922, " capital
gai ns" arising after March 31, 1946 were nade charge: abl e by
the I ncome-tax and Excess Profits Tax (Amendment) Act, 1947,
which inserted S. 12B in the Act. The levy was, however,
abol i shed by the Finance Act, 1949, and the operation of S
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12B as enacted by the Armendnent Act of 1947 was restricted
to capital gains arising before April 1, 1948. By the
Fi nance Act 3 of 1956 which introduced a new s. 12B, capita
gains were again made chargeable to tax with effect from
April 1, 1957 on the profits or gains arising from the
transfer of capital assets, which expression is defined in
s. 2(4A) as neaning "property of any kind held by an
assessee, whether or not connected with ’'his business,
prof ession or vocation, but does not include-

(1)

(i)

(iii1) any land fromwhich the incone derived

is agricultural incone;"
The contention raised by counsel for the Conpany that the
profits earned in the "current year" i.e., the year in which
it was resolved that the Company be wound up,were not
"dividend" w thin~ the meaning of S. 2(6A) (c) of the Act
cannot ~be accepted. ~ Sub-clause (c) of s. 2(6A) declares

that accumul ated profits i mmediately before the 1iquidation
of the conpany, are

89

dividend : it does not say that accumulated profits up to

the end of the previous year imedi ately preceding the vyear
in which liquidation of the conpany comences are dividend.
It is true that in giving effect to the definition, the
taxing authorities have to conpute profits of the conpany
for a part of the year, but that is not a ground for reading
the plain words 'of the statute in ~an artificial sense.
Under s. 3 of the Act read with S. 4, the charge to incone-
tax is on the total income of the previous  year, and in
accordance with and subject to the provisions of the Indian

I ncome-tax Act. But there is nothing in the Act which
prohibits assessment of profits for a part only of the
previ ous year in certain special circunstances, For

i nstance, under s. 26(2) it is provided that in the case of
succession to a person carrying on _any business, profession
or vocation, in such capacity by another person, such person
and such other person shall each be assessed in respect of
his actual share of the profits of the previous year

In anmending the definition ins. 2 (6A) (c) by the Finance
Acts of 1955 and 1956, the Parlianment has sought to clarify
its neaning and to avoid the argument which was successfully
raised in certain cases on the interpretation of the statute
before if was amended. By the terns of the definition

distribution which is attributable to the accumul at ed
profits of the Conpany imredi ately before its liquidation is

to be deened dividend. Thereby all profits earned till
i mediately before Iliquidation, if they are  distributed,
will be brought to tax wholly if they consist of accunul ated

profits, or partially to the extent they are attributable to
accumul ated profits.

Anendnents which have been nmade fromtime to time in the Act
clearly disclose the intention of the Parliament that it was
not intended to allowthe profits of the current vyear
distributed by a |iquidator of a conpany to escape liability
to t ax. In Inland Revenue Conmmi ssioners V. Geor ge
Burrell, (1) it was held that on the undivided profits of
past years and of the year in which the winding up of a
conpany occurred which were di stributed anong t he
sharehol ders, super-tax was not payable, because in the
wi nding up they had ceased to be profits and were assets

only. It was observed in Burrell’s case(1l) that the only
thing the liquidator of a conpany in liquidation may do is
to turn the assets into noney, and divide the noney anong
the shareholders in proportion to their shares. Surplus of
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trading profit nade in a particular year are distributable
ratably anmong all the
(1) [1934] 2 K. R 52.
L9Sup. d/66-7
90
sharehol ders as capital, and it is not right to split up the
sum -, received by the shareholders into capital and inconeg,
by exami ning the accounts of the conpany when it carried on
busi ness, and disintegrating the sum received by t he
sharehol ders subsequently into conmponent parts based on an
estimate of what m ght possibly have been done, but was not
done. As the Indian Conpanies Act, 1913, closely followed
the schenme of the English Conpanies Act, and the view
expressed in Burrell’s case(1l) applied to the Indian |Incomne-
tax Act, a special definition of "dividend was devised by
Parliament by the enactnent of Income-tax (Anendnment) Act 7
of 1939, wth a viewto supersede the view in Burrell’s
case(1)- Cl ause (c) of sub-s. (6A) as originally enacted
stood as fol | ows
"dividend’ includes-
) any di stribution nade to t he
sharehol ders of a conmpany out of accumul ated
profits~ of the conpany on the |iquidation of
the conpany :
Provided that only the accunul ated profits so
di stributed which arose during t he Si X
previous years of the conpany - preceding the
dat e of liquidation shall be so included
By the Finance Act, 1955 the proviso to sub-
cl. (c) of cl. (6A) was omtted. There was a
further anmendnment nade by the Finance Act,.
1956 and cl. (c) to the anended section read
as follows :
" 'dividend includes-
(c) any di-stribution made to t he
shar ehol ders of a conpany on its |iquidation
to the extent to which the distribution is
attributable to the accunul ated profits of the
conpany inmediately before its Iiquidation
whet her capitalised or not;"
Under Act 7 of 1939 profits which arose within six previous
years preceding the date of |iquidation when distributed
were to be deened dividends. But the effect of the
definition was that distribution of profits accunulated
after the |last day of the previous year- whatever ~their
nature could not be regarded as distribution of dividend
Sheth Haridas Achratlal v. The Conmi ssioner ~of Income
2) It was held in that case by the Bonbay Hi gh | Court
that for the purpose of s. 2 (6A) (c) as it
(1) (1924] 2 K. B. 52.
(2) 27. 1.T.R 684.
91
stood in 1949, a broken period between the |ast day of the
previ ous year of a conpany, and the commencenent of w nding
up could not be considered "a previous year". The
Parliament with a viewto supersede the view in Sheth
Hari das Achratlal’s case(1l) deleted by the Finance Act,
1955, the-proviso to sub-clause (c). To nmake its rmeaning
nore clear Parlianent by the Finance Act. 1956, recast the

substantive clause (c). Viewed in the context of this
legislative history, there is no doubt that " current
profits" i.e., profits of a conpany in liquidation arising

after the end of the last previous year and bef ore
i qui dati on commenced, Were brought within the net of
taxation as dividend. The contention raised by counsel for

taX. (
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the Conpany on this part. of the case nust fail

The question which remains to be considered is whether
capital appreciation in respect of the Iands fromwhich the
income derived is agricultural income and which was not
taxable in the hands of the conpany as capital gains would
still on distribution be liable to be taxed as dividend
under s. 12 of the Incone-tax Act. As we have already
pointed out capital gains under s. 12B are chargeable in
respect of any profits arising fromtransfer of "capita

assets", and "capital assets" do not include. Ilands from
which the income derived is agricultural _ incone, Profits
derived by transfer of |ands fromwhich the incone, derived
is agricultural income woul d not therefore be chargeable on
a conbined reading of s. 12Bwith s. 2 (4A) of the |Incone-
tax Act under the head "capital gains".. The expression
"accunul ated profits” does not include capital gains arising
within the excepted periods : vide Explanation to s. 2 (6A).

"Accumul ated profits®™ are therefore profits which are so
regarded /in -comrercial practice, and capital gains as
defined ‘inthe I'ncone-tax Act. Realization of appreciated
value of _assets in conmercial practice is regarded as
realization of capital rise,. and not of profits of the

busi ness. Unl ess, therefore, appreciation in the value of
capital assets i's included in t he capital gai ns,
distribution by the liquidator of the rise in the capita
value wll not be deened dividend for the purpose of the

I nconme-tax Act.

Counsel for the Departnment contended, relying upon M sBacha
F. Quzdar, Bonbay v. Comm ssioner of Income-tax Bomnbay(2)
that since dividend received by a sharehol der of .a conpany
out of the profits earned fromagricultural inconme is not
exenpt from liability to pay tax under s. 4(3) (viii),
di vi dend

(1) 27 1.T.R 684.

(2) 27 1.T.R 1.

92

distributed from profits earned out of sale of capita
assets inclusive of lands fromwhich the incone derived is
agricultural incone is also not exenpt fromincone-tax. But
the Conpany does not claimexenption fromliability to tax
under S. 4(3) (viii): it clainms exenption because the
receipt is not income which is chargeable to tax under s. 12
under the bead "dividence. The case of Ms. Bacha F.
Guzdar (1) has therefore no application to this case.

The appeal therefore fails and is disnmissed wth costs:
Appeal dism ssed

(1) 27 1.T.R 1.

93




