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1. Leave granted.

2. A roomin a building in Thousand Lights, Munt Road

Madras, is the subject matter of this proceeding. The respondent-I|andlord

| eased that room a ’building as defined inthe Tam | Nadu Buil di ngs

(Lease and Rent Control) Act, 1960 to the appellant. According to the

| andl ord, the letting was for the purpose of a shoe trade or trade in | eather
goods by the tenant. There was a prior proceeding in which there was a
conprom se and the building was re-let to the tenant after it was re-
nodel ed or re-constructed. VWhile carrying on his business, the tenant had
used a part of the prem ses for carrying on a trade in readynade garnents
and that amounted to a user of the building by the tenant for a purpose
other than that for which it was leased, within the neani ng of Section 10
(2) (ii) (b) of the Act. The tenant had al so fixed nanme-boards outside and
drilled two holes in the walls for fixing racks for the purpose of his trade
and had taken an independent three phase el ectric connection and for that
pur pose he had nmade holes on the floor and on the wall; that these acts of
the tenant anount to commi ssion or causing the comm ssion of such acts

of waste as are likely to inmpair materially, the value or utility of the
buil ding within the neaning of Section 10 (2) (iii) of the Act. ~Thus, the
 andl ord cl ai ned eviction of the tenant, the appellant, on these two
grounds.

3. The appellant resisted the claim. He contended that the
original letting was not for the purpose of trade in shoes or |eather goods
alone. He was still carrying on the business of selling shoes, but had

expanded his trade by including the trade in readynmade garnments. There

was no user of the roomby himfor a purpose other than the purpose for
which it was let. He was not liable to be evicted on that ground. The
fixing of the sign-boards was permtted by the | andlord and fixing of the
boards or the fixing of the racks for the purpose of his trade, did not
amount to acts of waste as are likely to inpair materially the val ue and
utility of the building. He had to take the electric connection, a three
phase one, for the purpose of his trade and that act again did not result in
any damage to the building or ambunt to waste and hence he was not

liable to be evicted on that ground as well. He thus prayed for disn ssa
of the petition for eviction

4. In addition to marking Ex. Al, to A4, the | andlord exani ned
hinsel f as P.W1 and exam ned the Engi neer mho prepared Ex. A4 report
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as P.W 2. The tenant marked Ex. Bl- letter and Ex. B2-report and

exam ned hinmself as R W1 and exani ned the engi neer who prepared Ex.

B2- report as RW2. According to him Exhibit Bl indicated that there

was no restriction on his user of the premses. The Rent Controller held
that the user of the building also for the purpose of carrying on a trade in
readynade garnents, anmounted to using the building for a purpose other

than that for which the building was et within the neaning of Section 10
(2) (ii) (b) of the Act and an order for eviction was |iable to be passed

t her eunder. He also held that the fixing of the sign-boards, the fixing of
the racks and the taking of an independent three phase electric connection
by drilling holes for that purpose, ampunted to comm ssion of waste in the
buil ding attracting Section 10 (2) (iii) of the Act. Thus, eviction was
ordered both under Section 11(2)(ii)(b) and under Section 11 (2) (iii) of
the Act. The tenant appeal ed. The Appellate Authority found that the
user by the tenant of the building also for the purpose of a retail trade in
readynade garnents, did not amount to user of the building for a purpose
other than that for which the building was | et and consequently, held that
the landlord was not entitled to an order for eviction under Section 10 (2)
(ii) (b) of the Act. The Appellate Authority further held that the fixing of
the sign-boards, ~the fixing of the racks and the taking of an independent

t hree phase connection did not amount to conm ssion of waste by the

tenant attracting Section 11 (2) (iii) of the Act. Thus, the Appellate

Aut hority found that the | andlord has not made out his claimfor eviction

on the two grounds he had put forward. 1t reversed the decision of the

Rent Controller and dism ssed the eviction petition. The landlord filed
a revision before the H gh Court challenging the legality, regularity
and propriety of the order of the Appellate Authority. The H gh Court

held that the Rent Controller was correct in ordering eviction on the facts
established in the case and the decision of the Appellate Authority was
liable to be reversed. The H-gh Court, thus, allowed the revision and
setting aside the decision of the Appellate Authority, restored the order for
evi ction passed by the Rent Controller. ~ The decision of the Hi gh Court

thus rendered, is challenged in this appeal at the instance of the tenant.

5. Adm ttedly, the building was [ et out for the purpose of
carrying on of a trade by the tenant. There is no | ease deed executed by
the parties evidencing the transaction. The evidence indicates that at the
relevant time, the tenant wanted to start a business in sale of |eather
goods, particularly shoes, and for that purpose he took the building on

| ease. Exhibit B-1 letter, witten by the landlord to tenant referred to and
quoted by the Rent Controller, shows that the tenant was entitled to
"continue the tenancy with the present increased rent, on the prem ses,

with all tenancy rights including the rights of putting up boards and
painting on the walls of the portion of the prem ses, No. 638 at Munt

Road, Madras-6 under your occupation’. |In his evidence as P.W1, the

| andl ord stated that he had |l et out the prem ses for running a shoe-nart

and he had not entered into any other agreenent permtting the tenant to

sell readynmade garnents in the premses. But, there was an agreenment to
allow himto sell decoration nmaterials but the tenant was not selling them
There was al so a perm ssion to sell fancy goods but that represented only

| eat her goods. Chappals and socks as well as shoes could be sold from

the premises. There was no agreenent by which the tenant was pernitted

to sell clothes and T-shirts. In his petition for eviction, the |landl ord had
only stated that the tenant had taken the building on lease for the purpose
of running a shoe-mart but the tenant had converted a portion of the shop

for selling readynmade dresses and this anmbunted to user of the shop by the
tenant for a purpose other than that for which it was | eased. This was

di sputed by the tenant in his objection, who took the stand that it was
generally for the purpose of his trade that the building was let, though, at
the relevant time, he was only conducting a trade in shoes. There was no
violation by himof any termof the letting and there was no user of the
shop for a purpose other than the purpose for which it was let out to him

It is necessary to notice here that there was no plea of the tenant having
covenanted not to use the building for any other trade.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

6

6. On the plain terns of the statute, uninfluenced by authorities,
it appears to us that user of the building for a purpose other than that for
which it was |eased, has to be considered in the context of Section 21 of
the Act which prohibits conversion of a residential building into a non-
residential building except with the permission in witing of the
control l er, any covenant in that behalf entered into by the tenant and the
nature of the tenancy. |In other words, when the |ease is granted for the
purpose of a trade, in the absence of any covenant in the contract between
the parties prohibiting a user different fromthe particular one nentioned
in the | ease deed, the tenant would be entitled to carry on any trade in the
prem ses, consistent with the location and the nature of the premises. In a
case where the prem ses let out for a comercial purpose, is used by the
tenant for a residential purpose, it would be a user for a purpose other than
that for which it was | eased attracting Section 10 (2) (ii) (b) of the Act.
Simlarly, if a building had been |l et out for the purpose of a trade, but a
tenant uses the prenises for the purpose of manufacture or production of
materials after installing machinery, that would be a user other than the
one for which the building was let. User of a building let out for a trade
as a godown nmay attract the provision. Utimtely, the question would
depend upon-the facts of a particular case, in the context of the terns of
the letting and the covenants governing the transaction and the genera
spirit of Section 108(o) of the Transfer of Property Act. Merely because a
shop let out for trade in shoes and other |eather goods, is used by the
tenant al so for the purpose of trading in readymade garnents, it could not
be held to be a user by the tenant of the premi ses for a purpose other than
that for which it was |eased. It has to be noted that even now, the tenant is
carrying on the business of trading in shoes, which according to the

| andl ord was the purpose for which the building was let. The trade in

shoes has not been stopped by the tenant. All that has happened is, that he
has al so diversified into selling sone readymade garnents or T-shirts, the
manuf act ure of which even sone of the manufacturers of shoes have

taken up.

7. Learned counsel for the l'andl ord placed considerable reliance

on the decision in M Arul Jothi-& anr. Vs. Lajja Bal (Deceased) and
Anr.[(2000) 3 SCC 723]. That case also arose under Section 10 (2) (ii)

(b) of the Act. The transaction between the parties was governed by a

| ease deed. The tenant covenanted that the prenises, "shall be used by the

tenant for carrying on his own business \005 and the tenant shall not carry

on any other business than the above said business." The business

i ntended was dealing in radios, cycles, fans, clocks and steel furniture.

Subsequently, the tenant also started a trade in provisions (spices and dals

etc.). The landlord sought eviction and the courts bel ow ordered eviction

under Section 10 (2) (ii) (b) of the Act. The tenant had appealed to this

Court. This Court referred to the earlier decisions of this Court including

the one in MK Palaniappa Chettiar Vs. A Pennuswam Pillai [(1970)

2 SCC 290]. It also referred to Section 108 (o) ~of the Transfer of

Property Act. This Court distinguished the various decisions brought to

its notice under other sister enactnents and took the view that the

covenant in the rent deed not to use the prem ses for any purpose, other

than the one referred to in the rent deed, brought ‘the user by the tenant

within the nmischief of Section 10 (2) (ii) (b) of the Act and, therefore, the

order for eviction was justified. Wth respect, as we see it, their Lordships

rested their decision on the existence of the negative covenant in the |ease

deed and on the view that a breach of that covenant, would attract Section

10 (2) (ii) (b) of the Act, and nmke the user, one conming within the

m schief of that provision. 1In this case, as observed, there is no covenant

as the one involved in Arul Jothi’s case. In MK Palaniappa Chettiar

Vs. A. Pennuswam Pillai [(1970) 2 SCC 290], the tenant, while

continui ng the business for which the building was taken on rent, was

using a negligible portion of the building for the purpose of cooking. This

Court held that the High Court was in error in reversing the decision of

the Rent Controller and the Appellate Authority to the effect that no

ground for eviction under Section 10 (2) (ii) (b) of the Act was mnmade out.

This Court dism ssed the petition for eviction. |In Mhan Lal Vs. Ja
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Bhagwan (1988 (3) SCR 345), this Court, interpreting the correspondi ng
provision in Haryana Urban (Control of Rent & Eviction) Act, 1973, held
that when a tenant who had taken a building on | ease for the purpose of
running a business in liquor, converted the business into that of genera
mer chandi se, in the absence of a negative covenant, the user did not

amount to user for a purpose other than that for which the building was

| eased. The sane position was adopted in Gurdial Batra Vs. Raj

Kumar Jain (1989 (3) SCR 423), where the prem ses was |let out for

repairing business and the tenant along with the repairing business, also
carried on sale of television sets for a while. This Court held that there
was no change of user which would attract the liability for eviction under
the correspondi ng provision of the East Punjab Urban Rent Restriction

Act, 1949. It was clearly stated that the concept of injury to the prenises
which fornms the foundation of Section 108 (o) of the Transfer of Property
Act is the main basis for a provision simlar to the one in Section 10 (2)
(ii) (b) of the Act. ~We think that the case on hand is governed by the
principles recognized inthe latter decisions and the ratio of the decision in
Arul Jothi, has no application iin the absence of a negative covenant as

the one obtaining in that case.” Dashrath Baburao Sangale & O hers

Vs. Kashi'math Bhaskar Data [1994 Supp (1) SCC 504] was a case

where the prenises was taken on rent for "sugarcane crushing with the

hel p of an ox and for the shop thereof" and the tenant was to get
constructed a tenporary shed of tin-sheet for that purpose. The tenant
started a cloth business-in the prem ses. . The courts below found that this
was a user for a purpose other than that for which the prem ses was | eased
and this Court found no ground to interfere.. This decision only re-affirns
the position that everything woul d depend on-the ternms of the letting and
the facts of the case. bviously, the cloth business started, had no
connection with crushing of sugarcane. The decision in Ram CGopal Vs.

Jai Narain and others [1995 Supp. (4) SCC 648], shows that the user by

the tenant of a building taken on rent for the purpose of running a shop
(comercial), for a nmanufacturing purpose, would entail his eviction on

the ground of change of user. The tenant, in that case, installed an Atta
Chakki and an G| Kol hu, in the shop. The case on hand is not one of that

nature. In other words, in the present case, there was no change of user
fromnon-residential to residential or from business to manufacturing or
i ndustrial. As enphasized already, there was al so no negative covenant as
was available in Arul Jothi’s case. In such a situation, we are satisfied

that the Hi gh Court was clearly in.error in interfering with the decision of
the Appellate Authority that there was no change of user in the case on

hand attracting Section 10 (2) (ii) (b) of the Act. Merely because a tenant,
who has taken a building for the purpose of running a trade, alters the
commodity in which he was tradi ng when he took the building on | ease or
trades in other comodities also, he could not be held to be using the

prem ses for a purpose other than the purpose for which it was let. The

pur pose has to be understood, as the purpose of trade and in the absence

of a covenant barring the using of it for any other trade, it will be open to
the tenant to use the prem ses for expanding his trade or even for taking

up other lines of trade as befits a prudent trader.

8. It is true that this Court has held-in Ml pe Vishwanath
Acharya and others Vs. State of Mharashtra and Anr. [(1998) 2 SCC

1], that the Rent Control Legislation is enacted in the larger interest of the
society as a whole and it is not intended to confer any disproportionately

| arger benefit on the tenant to the disadvantage of the landlord. But that
does not nean that the Rent Control Legislation should not be approached

as a beneficial piece of legislation and with the recognition that

reasonabl e protection to the tenant is one of the objects of that |egislation
VWil e construing a provision of law inposing a liability, for eviction, |ike
Section 10 (2) (ii) (b) of the Act, one nmust see whether there has been

such a change of user of the premises as to nake it alien to the purpose for
which the building was | et and deny eviction when the basic activity

remains the sane and there is only a variation in the nmanner or node of
carrying on of that activity. Therefore, the interpretation placed on
Section 10 (2) (ii) (b) of the Act by the H gh Court in the decision under
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appeal and in sone other decisions of that Court referred to in the orders
of the Rent Controller and the H gh Court, has to be held to be not
warranted or justified. The order of eviction passed by the H gh Court
under Section 10 (2) (ii) (b) of the Act has, therefore, to be reversed.

9. In support of his claimfor eviction under Section 10(2)(iii)
of the Act, what the landlord pleaded was that his tenant had put up new
sign-boards and fixed two additional racks by drilling holes in the wall

and in the beam and had taken an independent electric connection for

whi ch hol es have been drilled in the floor and the wall, and all this
amounted to comni ssion of acts of waste as are likely to inmpair materially
the value and utility of the building. He also pleaded that the tenant had
danmaged the buil ding while converting the shop for selling readynade

dresses. He had installed additional show cases on the walls of the
bui | di ng by naki ng hol es therein. He had increased the consunption of
electricity by fixing up nore lights and fans. He had increased the electric
| oad, causing constant bl'owi ng out of the fuse in the building and causing
damage to the electric service connection to the whole building and the
entire building may catch fire at any nonment. He also put up a big nane
board out'side, damagi ng the building and had al so drawn heavy el ectrica
lines and taken service connection to the nane board, with a heavy | oad of
electricity. The tenant admitted the putting up of sign-boards and the
fixing up of racks but he denied that he had caused any dammge.

VWhat ever he had done was with the consent of the landlord and the claim

put forward by the/landlord was only an attenpt to gain the synpathy of

the Court. The Engineer, P.W 2 noted that new racks were fixed by

maki ng holes in floor walls and al so in the beans. Two new nassive sign
boards were fixed iin'the front and side. Holes were made in the parapet

wal | of the first floor and angle irons supporting the sign boards were
fixed. The parapet wall was only 2" thick and it could not take the weight
of the huge sign boards and the parapet wall may coll apse at any tine.

New el ectric connection has been given by making holes in the

foundation and the wall in front and a newneter board had been fixed.

This report of P.W2 was not sought to be corroborated by any ot her

material to show that there was any danger because of the taking of a new

el ectric connection or by the increase in load. It is true that for the
purpose of his trade, the tenant fixed new racks by naking holes in the
floor, the walls and in the beans. But, in the absence of any other
material, it cannot be said to be the conm ssion of acts of waste as are
likely to inpair materially the value and utility of the building. W nust
say that there is hardly any evidence on the side of the landlord to show
that there was material inpairment, either in the value or the utility of the
buil ding by the acts of the tenant. The nere fixing of sign-boards outside
the shop by taking support fromthe parapet wall, cannot be considered to

be an act of waste which is likely to inpair materially the value or utility
of the building. The report of the Engineer, P.W2, nmerely asserts that the
parapet wall will collapse at any tine. There is no supporting evidence in
respect of that assertion. Ex. Bl-letter of the landlord giving permssion
to the tenant to fix boards, cannot also be ignored in this context.

Mor eover, when a trade is carried on in a prenises, that too in an

important locality in a city, it is obvious that the tenant would haveto fix
sign-boards outside, to attract customers. These are days of fierce
conpetition and unless the prem ses is made attractive by lighting and

ot her nmeans, a trader would not be in a position to attract custonmers or
survive in the trade. Therefore, the acts of the tenant established, are
nerely acts which are consistent with the needs of the tenant who has

taken the prem ses on rent for the purpose of a trade in | eather goods and
shoes and in furtherance of the prospects of that trade. The fixing of racks
i nside the premi ses even by drilling holes in the walls or beans cannot be
said to be acts which are thensel ves acts of waste as are likely to inpair
materially the value and utility of the building. Broadly, a structura
alteration however slight, should be involved to attract Section 10 (2) (iii)
of the Act. |In fact, we see hardly any pleading or evidence in this case

whi ch woul d justify a conclusion that the acts of the tenant anmpunt to

such acts of waste as are likely to inpair materially the value and utility of
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the building. In G Arunachal am (died) through L.Rs. and anr. Vs.
Thondar peri enanbi and anr. [AIR 1992 SC 977] dealing with the sane
provision, this Court held that the fixing of rolling shutters by the tenant
in place of the wooden plank of the front door by itself did not ampunt to
a structural alteration that inpaired the value of the building and no
eviction could be ordered under Section 10 (2) (iii) of the Act. O course,
in that case, there was al so a report by an Engi neer that the structura
alteration made for fixing the rolling shutter, did not inpair the val ue of
t he bui |l di ng. In the context of the Kerala statute which spoke of
impairment in the value or utility of the building naterially and
permanently, this Court has recently held in G Raghunathan Vs. K V.

Var ghese [2005 (6) SCALE 675] that the fixing up of rolling shutter and
doing of the allied acts referred to in that decision, would not anount to
user that materially and permanently inpairs the value or utility of the
buil ding. The Act here, only speaks of acts of waste as are likely to
inmpair materially the value and utility of the building. The inpairnent
need not be permanent. But even then, it appears to us that it nust really
be a material inpairment in the value or utility of the building. |In British
Mot or Car 'Co. Vs. Madan Lal Saggi (Dead) and anr. [(2005) 1 SCC

8], this Court considered the aspect of material alteration or damage in the
context of Section 13(2)(iii) of the East Punjab Urban Rent Restriction

Act, 1949. |In the |ease deedin that case, there was a covenant that the

| essee will not nake any addition or alteration or change in the building
during the period of the tenancy. This Court referred to Om Prakash Vs.
Amar Singh [(1987) /1 SCC 458], Om Pal Vs. Anand Swarup [(1988) 4

SCC 545], Waryam Singh Vs. Bal dev Singh [(2003) 1 SCC 59],

Gur bachan Singh Vs, Shival ak Rubber Industries [(1996) 2 SCC 626],

Vi pin Kumar Vs. Roshan Lal Anand [(1993) 2 SCC 614] and held,

"When a construction is alleged to have materially

i mpaired the value and utility of the prem ses, the

construction should be of such a nature as'to

substantially di mnish the value of the building

either fromthe comrercial and nonetary point of

view or fromthe utilitarian aspect of the building.’

There is hardly any material in the present case on the basis of which the
Court could cone to the conclusion that the act of the tenant here has
amounted to commi ssion of such acts of waste as are likely to inmpair
materially the value and utility of the building.. The Rent Controller and
the Hi gh Court have not properly applied their mnds to the rel evant

aspects in the context of the statute and have acted w thout jurisdiction in
passi ng an order of eviction under Section 10 (2) (iii) of the Act. The
Appel l ate Authority was justified in denying an order of eviction to the

| andl ord on this ground.

10. In these circunstances, we allow this appeal and setting aside
the decision of the High Court restore that of the Appellate Authority.

That woul d mean that the petition for eviction filed by the |Iandl ord woul d
stand dismissed. In the circunstances of the case we nake no order as to
costs.




