http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

CASE NO. :
Appeal (civil) 3892 of 1999

PETI TI ONER
Bal dev Si ngh

RESPONDENT:
Uni on of India and Os.

DATE OF JUDGVENT: 28/ 10/ 2005

BENCH
ARI JI T PASAYAT & C. K. THAKKER

JUDGVENT:
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ARl JI T PASASYAT, J.

Appel l-ant calls in question legality of the judgnent
rendered by a Division Bench of the Punjab and Haryana Hi gh
Court dismssing the wit petition filed by hi munder
Article 226 of the Constitution of India, 1950 (in short the
"Constitution’) praying for grant of arrears of pay and
pensi on.

The factual background is as foll ows:

The appel |l ant -was enrolled in the Indian Army on
Septenber 13, 1978. On March 30, 1987 he was arrested in a
crimnal case for offence puni shabl e under Sections 302/ 34
and 452 of the Indian Penal Code, 1860 (in-short "IPC).

The appel l ant was convicted by the trial Court. However, his
appeal was accepted by the Hgh Court and he was acquitted
vi de order dated March 26, 1992. The appell ant alleges that
he was released fromthe Jail on April 4, 1992 and that he
had reported to his Unit along with a copy of the judgnent
on the next day. He further stated that he was reinstated on
the strength of such acquittal and continued in service, but
his pay and all owances were not fixed or rel eased. On

Sept ember 30, 1993 he was di scharged fromthe service. He
claimed to have conpleted the requisite period of service
fromthe date of enrolnment to the date of discharge and
claimed entitlenent to the rel ease of arrears of salary for
the period from March 30, 1987 to Septenber 30, 1993 as al so
pensi on for the subsequent periods.

The respondents contested the appellant’s claim It was

averred that after his conviction in the crimnal case 'the
appel l ant was dism ssed fromservice with effect fromJuly
18, 1990. The avernent that the appellant had reported for
duty in the unit on April 5, 1992 has al so been denied. It
was specifically averred that he did not report on duty
despite several rem nders to himfor the purpose. It was

al so pointed out that after the appellant’s acquittal by the
Court, the Army Headquarters had directed vide letter dated
August 18, 1993 that he be reinstated in service. Oders
for the appellant’s reinstatenent with effect fromJuly 18,
1998 were passed. On receipt of this order the appellant
was repeatedly advised by his parent Unit to rejoin
forthwith. The respondents placed on record |letters dated
Sept enber 6, 1993 and Septenber 9, 1993 to substantiate this
stand. When the appellant did not respond to these letters a
courier was sent to his place to pursue himto rejoin the
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duty. Despite all this the appellant never rejoined the
duty. He was accordingly, discharged fromservice with

ef fect from Septenber 30, 1993 (afternoon). Still further

it was pointed out that due to the appellant’s failure to
resume duty despite repeated requests, the auditors raised
objections regarding the adm ssibility of the pay etc. for
the period from March 30, 1987 to Septenber 30, 1993. The
matter was referred to the Government of India. The audit
authorities returned the docunents with various observations
and asked the reasons for non-joining duty by the appellant.
It was further observed that when the appellant has not
reported for duty despite issue of as many as nine letters
and al so after sending a person to his hone, it is felt that
case does not warrant consideration for regularization by
obt ai ni ng Governnment sanction. On this basis, the
respondents prayed that the appellant’s claimfor the

rel ease of pay etc. be dism ssed.

The High Court held that fromthe materials on record
it was clear that in spite of several attenpts the wit-
petitioner _avoided to join duty and his conduct established
a clear notive for only getting arrears of salary and
pension. It was held that he was to be entitled to salary
for the period for whichthe wit petitioner actually
rendered service and not for earlier periods. He is entitled
to receive salary for the period he had actually worked or
offered to work. The adnmitted position was that the
appel | ant had neither worked nor offered to work during the
period from30th March, 1987 to 30th Septenber, 1993. In
fact, he was in custody while facing trial upto March, 1992.
He had rendered service for the period Septenber 1978 and
end of March 1987. He had not conpl eted actual fifteen years
of service and, therefore, was not entitled to pension
Additionally it was subnmitted that the date of discharge was
30t h Septenber, 1993 and the wit petition was filed on
Decenber 22, 1997 and there was consi derabl e delay.  Even
suit for paynment of arrears of salary may be barred by
[imtation. Accordingly, the wit petition was di sni ssed.

In support of the appeal, |earned counsel for the
appel l ant submitted that the certificate issued to the
appel l ant clearly shows his period of service to be 15 years
and 18 days and the effect of acquittal in a crimnal case
cannot be wi ped out and because of the proceedi ngs which
ended in acquittal the appellant was unable to attend duty.
When the conviction which was originally recorded was set
aside, the effect is that there was no proceeding in the eye
of law. The dism ssal was as a consequence of ‘the
conviction by order dated 18th July, 1990. He was under
custody from9th April, 1987 to 16th August, 1988.

Agai nst the conviction by the Trial Court, he filed-an
appeal before the Punjab and Haryana H gh Court which was

al lowed. But in the neantime because of his conviction, he
had been dismissed in ternms of para 423 of the Regul ation
for the Arnmy 1987 (in short the '"Regulation’). According to
the appellant, the natural consequence of an order of
acquittal is that the period in custody has to be treated as
if he was on duty and the order of dismissal is non est.

Learned counsel for the respondent supported the
j udgrment of the Hi gh Court.

As the factual position noted clearly indicates the
appel l ant was not in actual service for the period he was in
custody. Merely because there has been an acquittal does
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not automatically entitle himto get salary for the
concerned period. This is nore so, on the logic of no work
no pay. It is to be noted that the appellant was term nated
from service because of the conviction. Effect of the sane
does not get diluted because of subsequent acquittal for the
pur pose of counting service. The aforesaid position was
clearly stated in Ranchhodji Chaturji Thakore v.
Superi nt endent Engi neer, Gujarat Electricity Board,

H mrmat nagar (CGujarat) and Anr. (1996 (11) SC 603).

The position was reiterated in Union of India and Os.

v. Jaipal Singh (2004 (1) SCC 121).

Learned counsel for the appellant further pointed out
that the authorities were awaiting Government sanction to
grant the consequential relief. Reference is made in this
connection to some-docunents, nore particularly, letter of
the O ficiating Chief Record Oficer for Commanding O ficer
dated 4.12.1996. A bare perusal of the letter shows that
nowhere was it indicated that the appellant was to be paid
for the period he was absent fromduty. It nerely stated
that the clains and dues adnissible will be settled after
the CGovernment sanction is received. This only was an
i ndication that only after the Government sanction for
regul arization is received the claimw |l be settled.
Nowhere there was adm ssion of the entitlenment of the
appel lant. In any event the appell ant having not rendered
service, the question of inclusion of the period, does not
arise and if the said period is excluded then the inevitable
conclusion is that the appellant has not rendered the
requisite period i.e. service of 15 years in order to be
entitled to pension

Looked fromany angle the H gh Court’s order does not
suffer fromany infirmty.

The appeal deserves to he dism ssed which we direct.
Costs made easy.




