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PETI TI ONER
FENNER (I NDI A) LTD.

Vs.

RESPONDENT:
PUNJAB AND SI ND BANK

DATE OF JUDGVENT: 07/ 07/ 1997

BENCH
K. RAMASVAMY, D. P. WADHWA.

ACT:
HEADNOTE:
JUDGVENT:
ORDER
Leave granted. W have heard counsel for both sides.
This appeal by special leave is arises from the

judgrment of the Kerala H gh Court, made on Novenber 14, 1996
in A'S. No.394 of 1996.

The admtted facts are that the appellant laid a suit
to enforce the Bank Guarantee against the respondent
pursuant to the Agreenent dated April 23, 1991 entered into
between the appellant, Ms. Fenner (India) Lid., 3 Mudura
Mel akkal Road, Madurai and Ms. Vijay Exports, |23/393,
Pananpal | y Nagar, Kochi under whichthe appellant had agreed
thus: "In order to finance purchase of raw nuts and
processing for exports, the Processor requires financia
support and the Exporter has agreed to advance wupto
Rs. 30, 00, 000/ - (Rupees thirty |lakhs only)  as Purchase
advance to be secured by a Bank Guarantee." The Cuarantee
executed on April 24, 1991 by the respondent Punjab and Si nd
Bank, the Guarantor in favour of Ms Fenner (India), the
Purchaser, covenanted that the Purchaser shall repay the
anmount advanced and in case of default, apart frominvoking
the arbitration clause, the Bank would be entitled to
enforce the Bank Guarantee for recovery thereof. It is not
di sputed that the Purchaser had advanced upto a sum of Rs.
20, 00, 000/ - (Rupees twenty lakhs only) under the aforesaid
agreenent. Since Ms. Vijay Exports, Kochi conmitted breach
in payment thereof, the appellant invoked the Bank Guarantee
agai nst the respondent-Bank for a sum of Rs.39, 28, 408/-
inclusive of all itenms nmentioned in the suit. The ‘tria
Court decreed the suit and in appeal the Hi gh Court reversed
it holding that since the appellant had failed to advance
the agreed anount of Rs. 30,00,000/- for utilisation of
procuring processing cashew nuts, it was entitled to invoke
t he bank Guar ant ee.

The question, therefore, is : whether the appellant is
entitled to invoke the Bank CGuarantee for the anpunt agreed
to be indemified by Ms. Vijay Exports. The Bank Guarantee
reads as under:

"And whereas it has been agreed

under the ternms and conditions of

the aforesaid agreenment that the
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Purchaser shall make an advance to
t he Sel | er of Rs. 30. 00, 000/ -
(Rupees Thirty Lakhs only) for

utilizing it for
procuring/ processi ng cashew nuts to
be supplied under the sai d

agreenment on his furnishing a

Guarantee from a Bank acceptable to

t he Purchaser.

And whereas the Guarantor has as

per terms and conditions of the

af oresai d agreenent agreed to stand

guarantee for the ampunt of advance

paynment in favour of the seller

now this deed witnesses that in

pur suance of the terns and

condi tions of the af oresai d

agreement and in consideration of

t he advance paynment agreed to be

nade to the sell er by t he

Pur chaser, the Guarantor do hereby

agree and undertake to indemify

the purchaser to keep the Purchaser

to indermmified to the extent of a

sumnot indemified to the extent

of a sum not exceeding the said sum

of Rs. 30,00,000/- (Rupees Thirty

Lakhs only) against any danage or

loss that may be suffered by the

pur chaser by reason of non-

fulfilment of any of the terns and

conditions of the agreenment, by the

seller and the GGuarantor hereby

undertake to pay on denand and

wi t hout any dermur or delay to the

purchaser any sum unconditionally

irrevocably not exceeding the sum

of Rs.30,00,000/- (Rupees Thirty

Lakhs only) as may be ascertained

by the Purchaser as the danmages or

| oss that the Purchaser nmay have

suffered, provi ded t hat the

Guar antee comes into force when the

advance payrment has been nmade to

the account of the seller and the

Guarantor hereby convents with the

Purchaser as follows."

A reading of it would clearly indicate that the
appel | ant had agreed to advance upto a sum of Rs. 30, 00, 000/ -
[ Rupees thirty lakhs only to the Seller, Ms Vijay Exporter
of utilising it for procuring cashew nuts to be supplied
under the said agreement on their furnishing a the Bank
Guarantee, in ternms of the agreement between the Purchaser
and Exporter referred to herein. In other words, the
undert aki ng given by the appellant was to advance a sumupto
Rs. 30,00,000/- to the Purchaser and in case of breach of
repaynent thereof by the Seller of Purchaser, as the case
may be wunder the Agreement the appellant is entitled to
i nvoke the Bank Guarantee. Shri Vishwantha Iyer the |earned
senior counsel for respondent contends that since the
appel l ant did not advance a sumof Rs. 30,00,000/- being the
amount agreed to be paid , the appellant is not entitled to
i nvoke the Bank Cuarantee. W find no force in the
contention. In view of the expression "upto thirty |akhs",
what ever amount is advanced and if it is not repaid, on
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conmitting breach thereof, the appellant is entitled to
avail of and enforce the Bank GCuarantee to the extent of
amount advanced. Thereby, a sumof Rs.20,00,000/- (Rupees
twenty lakhs only), admttedly, was advanced. The appel |l ant
is entitled to recover the same by invoking the Bank
Guarantee with interest from the date of the suit. Shri
Vi shwanat ha Iyer further contends that the Seller was not
nade a party to the suit and therefore, the suit is bad for
non-j oi nder of Seller as he is a necessary and proper party.
W find no force in the contention. Admittedly, issues of
non-joinder was tried as the prelimnary issues and was
negatived. On revision, the H gh Court has confirned the
sanme. Section 11 of the CPC envisaging the principle of res
judicata stands in the way of the respondent.
The appeal is accordingly allowed. No costs.




