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ACT:

Industrial Disputes Act (14 of 1947), s. 33(2)(b), proviso-
it applicable to s. 33 (2) (a) -Jdurisdiction of Tribunal to
entertain application under S. 33-A

HEADNOTE

During the pendency of an industrial dispute between the
appellant and its worknen, the services of the respondent,
who was an enployee, were terminated wthout giving any
reasons. He filed a petition before the I'ndustria
Tribunal, under s. 33-A of the Industrial D sputes Act,
1947, <complaining that the approval of the Tribunal for
termnating his services as required by the proviso to s.
33(2)(b) was not obtained. The appellant justified the
termnation by contending that cl. 17(a) of the Standing
Orders enabl ed the nanagenent to termnate the services  of
an enployee by fourteen days’ notice, +that -though the
respondent was deliberately going slowin his work the
term nation was not for msconduct, and that therefore s. 33
(2) (b) and its proviso did not apply. The Tribunal held,
that as the termnation was under cl. 17(a) of the Standing
Orders, s. 33(2) (a) applied. The Tribunal however held that
the proviso applied to s. 33(2)(a)al so, and that, since the
approval of the Tribunal was not obtained, theapplication
under s. 33-A was rmmintainable. The Tri bunal t hen
considered the evidence adduced on nerits, held that the
all egation that the respondent had been deliberately going
sl ow was not made out, and ordered the reinstatement of the
respondent. The appellant filed a wit petition in the High
Court, which held, that the proviso applies only to cl. (b)
and not to cl. (a), that action was taken against the
respondent by way of punishment and therefore was covered by
cl. (b) to which the proviso applies, and that therefore the
Tribunal had jurisdiction to entertain the application and
pass order on nerits. |In appeal to the Supreme Court, it
was contended that since the Tribunal took the view that the
case was covered by s. 33 (2) (a), it had no jurisdiction to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

entertain the application because, the proviso is not
applicable to that sub-section.

HELD : Even though the Tribunal was in error in holding that
the proviso applied to s. 33(2) (a), there was no reason to.
interfere with its order. The contention of the respondent

was that there was a contravention of «c¢l. (b) and its
proviso and that contention gave jurisdiction to the
Tribunal in the absence of a donestic enquiry to consider

the evidence and find that the respondent was not guilty of
dereliction of duty, and to order reinstatenent. [153 A-(C
The formused for terminating the services is not conclusive
and the Tribunal has jurisdictionto enquire into. the
reasons which lead to the term nation. [152 B

Chartered Bank v. Chartered Bank Enpl oyees Union, [1960]3
S.C.R 441 and Managenent of U. B. Dutt & Co. v. Wrknmen of
U B. Dutt & Co. [1962] Supp. 2 S.C. R 822, followed

JUDGVENT:
CIVIL, APPELLATE JURISDICTION.--Civil Appeal No. 1036 of
1963.

149
Appeal by special l'eave fromthe judgment and order dated
Noverber 8, 1960 of the Madras Hi gh Court in Wit Appeal No.
146 of 1960.
A V. Vi swanat ha-. Sastri and R Ganapathy lyer, for the
appel | ant .
MS. K Sastri and M S. Narasi nhan, for respondent No. 2
The Judgnent of the Court was delivered by
Wanchoo, J. This is an appeal by special |eave against the
judgrment of the Madras Hi gh Court. The appellant is a
textile mll. RangarathinamPillai respondent was enployed
as an accountant in the mll for over 13 years by he
appel | ant . On September 11, 1958, the appellant served a
notice on the respondent under cl. 17 (a) of the Standing
Orders termnating his services on and from Septenber 24,
1958. No reasons were given in the order termnating the
service. The respondent protested against his dism ssal and
said that he had a blaneless record and -had not done
anything neriting the termination of his services.” He added
that no showcause notice had been served upon him~ no
expl anati on was asked for and no enquiry whatsoever had been
held before the order was issued. He further alleged that
he had been victimsed for his trade union activities as he
was a nenber of the Executive of the Coinbatore District
Textile MII Staff Union. Wen his protest had no effect,
he nmade an application under S. 33-A of the Industria
Di sputes Act, No. 14 of 1947, (hereinafter referred to as
the Act), as an industrial dispute was pending at the /tineg,
bet ween the appellant and its worknen. The nmain contention
of the respondent was that the order termnating his
services had been passed wi thout obtaining the approval of
the industrial tribunal and this was against the provision
contained inS. 3 3 (2) (b) of the Act, which | ays down that
during the pendency of any proceeding in respect of an
i ndustrial dispute the enployer may in accordance with the
standing orders applicable to a workman concerned in such
di spute, discharge or punish himwhether by dismssal or
ot herwi se for any m sconduct unconnected with the dispute,
provided that no such discharge or dismssal may be made
unl ess the workman has been paid wages for one nonth and an
application has been nmade by the enployer to the authority
for approval of the action taken by the enpl oyer.
The contention of the appellant before the tribunal was that
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the services of the respondent had been term nated under cl
17

150
(a)of the Standing Orders. It enables the nanagenent to
term nate the services of a worker by 14 days’ noti ce. It

was further contended that the term nation was not for any
m sconduct and was not neted out as punishment and therefore
S. 33 (2) (b) did not apply and it was not necessary to
obtain the approval of the tribunal. It was also stated
that the reason for the ternination of service was that the
respondent had been deliberately going slowin his work for
some nonths prior to the date on which his services were
t er m nat ed. This was because he had asked for increase in
pay sonetine back and that had been refused. It was further
stated that the bal ance-sheet for the year 1957 had not been
prepared till August 1958 and therefore when the appellant
found that the respondent was deliberately going slow his
services were termnated as provided in the Standing O ders.
The tribunal ~took the viewthat. as the termnation of
service '‘had taken place under cl. 17 (a) of the Standing
Orders, this was not a case covered by s. 33 (2) (b) of the
Act, which provides for di scharge or punishnent by way of
di smssal or otherw se for any m sconduct unconnected wth
the dispute. The tribunal however held that the case was
covered by s. 33 (2) (a). It further held that the proviso
to S. 33 (2) not only applies to a case covered by cl. (b)
but also tocl. (a). Therefore, asthe proviso was not
conplied with, the tribunal held that the termnation of
service of the respondent was in contravention of the
section and the application under S. 33-A of the Act was
mai nt ai nabl e. However, -as evidence had been adduced on both
sides on the nerits of termnation of service, the tribuna
went into the matter. It took the view that even under the
Standi ng Orders, the appellant could termnate respondent’s
services only for proper reason or the particular standing
or der provides that reasons should be recor ded and
comuni cated to the workman if he(so desired. The /tribuna
went into the question whether the appellant had proper
reasons for termnating the services of the respondent. It
came to the conclusion that the reason -given by the
appellant to the effect that the respondent ~had been
del i berately goi ng sl ow because his requests for rise in pay
had been refused was not nade out. As to the non-
preparation of the bal ance-sheet for the year 1957 up to
August 1958, the tribunal seens to have accepted the
expl anati on of the respondent that the delay was due to the
appellant’s desire not to publish the balance-sheet till
fresh shares issued by it had been taken up by 'the public
for if the loss incurred for the year 1957 were known to the
public before the fresh shares were subscribed, the public
response mght be poor. The tribunal finally
151

held that the delay in the finalisation of the accounts for
the year 1957 could not be said to be due to sol venliness or
dereliction of duty on the part of the respondent. The
tribunal therefore allowed the application under S. 33-A and
ordered the reinstatenent of the respondent w th back wages.
The appellant then filed a wit petition before the High
Court, which cane before a |earned Single Judge. The
| earned Single Judge did not decide the question whether the
proviso to s. 33 (2) applied only to cl. (b) and not to cl
(a). He held that as the action against the respondent was
taken by way of punishment for negligence etc., the case was
clearly covered by cl. (b) of s. 33 (2) to which the
proviso undoubtedly applied. He therefore held that the
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industrial tribunal had jurisdiction to entertain the
application under s. 33-Ain the circunstances. Finally he
held that as the tribunal had held on the nerits that the
charge agai nst the respondent of dereliction of duty was not
made out, the wit petition nmust fail. The appellant then
went in appeal to the Division Bench, which upheld the order
of the learned Single Judge. Then there was an application
for leave to appeal to this Court, which was rejected. The
appel l ant then applied for and obtai ned special |eave from
this Court and that is how the matter has come up before us.

The right of the enployer to termnate the services of his
wor kman under a standing order, like «cl. 17(a) in the
present case, which anounts to a claim"to hire and fire" an
enpl oyee as the enployer. pleases and thus conpl etely
negatives security of service which has been secured to
i ndustrial enployees through industrial adjudication, camne
up for consideration before the Labour Appellate Tribunal in
Buchki ngham & Carnatic Co. Ltd. v. Workers of the
Conpany(1). The matter then cane up before this Court also
in Chartered Bank v. Chartered Bank Enpl oyees Union(2) and
t he Managenment of U B. Dutt & Co. v. Workmen of U. B. Dutt
& Co.(3) wherein the view taken by the Labour Appellate Tri-
bunal was approved and it was held that even in a case like
the present the requirenent of bona fides was essential and
if the termination of ‘service was a col ourabl e exercise of
the power or as a result of victimsation or unfair |abour
practice the industrial tribunal would have the jurisdiction
to intervene and set aside such ternination. The form of
the order in such a case is not conclusive and the tribuna

can no behind the order to find the reasons which led to the
order and then consider for itself whether the

(1) (1952) L.A. C 490. (2) [1960]3 S-C.R 441.

(3) (1962) Supp. 2 S.C.R 822,

152

term nation was a col ourabl e exerci se of the power or was a
result of victimsation or unfair labour practice. If it

canme to the conclusion that the term nation was a col ourabl e
exercise of the power or was a result of wvictimsation or
unfair |abour practice it would have the jurisdiction to
i ntervene and set aside such term nation

The formtherefore used in the present case for termnating
respondent’s services under cl. 17 (a) is not conclusive and
the tribunal was justified in enquiring into the reasons
which led to such termnation; even the Standing Oders
provi de that an enpl oyee can ask for reasons in such a case.
Those reasons were given before the tribunal by the
appellant viz the respondent’s services were term nated
because he deliberately adopted go-sl ow and was negligent in
the discharge of his duty. H's services were therefore
termnated for dereliction of duty and go-slow in his /work.
This <clearly anmounted to punishnent for msconduct and
therefore to pass an order under cl. 17 (a) of the Standing
Orders in such circunstances was clearly a colourable
exerci se of the power to term nate the services of a workman
under the provision of the Standing Orders. In those
circunstances the tribunal would be justified in going
behind the order and deciding for itself whether the
term nation of the respondent’s services could be sustained.
In the present case, evidence was |ed before the tribunal in
support of the appellant’s case that the respondent was
guilty of dereliction of duty and go-slow in his work. The
tribunal has found that this has not been proved. |In these
circunst ances the case was clearly covered by cl. (b) of S
33 (2) of the Act as the services of the respondent were
di spensed with during the Pendency of a dispute by neeting
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out the punishnent of discharge to himfor m sconduct. As
this was done wthout complying with the proviso, the
term nation of the service was rightly set aside.

It is however urged on behalf of the appellant that the
tribunal found that the case under S. 33 (2) (b) had not
been nade out. It al so found that the case which had been
made out was one under S. 33 (2) (a). It then went on
to hold that the proviso applied to S. 33 (2) (a). The
appel l ant contends that the view of the tribunal that the
proviso applied to S. 33 (2) (a) is incorrect and therefore
the tribunal was not right in entertaining the application
under S. 33-A and ordering reinstatenent of the respondent.
It is clear froma bare perusal of S. 33 (2) that the
proviso thereto only applies to cl. (b) and not to cl. (a)
and the tribunal therefore was in error when it held that it
also applied to cl. (a). ~But that in our opinion mkes no
difference in the present case as pointed

153
out by the Hi gh Court. The contention of the respondent was
that there had been a contravention of S. 33 (2) (b). It

was that contention which gave jurisdiction to the tribuna

and which the appellant had to nmeet and it did nmeet it by
produci ng evidence. That evi dence was considered by the
tribunal and it found that the appellant’s contention that
the respondent was guilty of dereliction of duty and go-sl ow
had not been nade out. |In these circunstances even though
the tribunal was in error in holding that the proviso to S.
33 (2) applied to cl. (a) thereof also, therein no reason
for wus to interfere with the order passed by the tribunal

As the H gh Court has rightly pointed out, the case is
clearly covered by s.. .33 (2) (b) to which the proviso
undoubtedly applies. As the proviso was not conplied wth
the application under S. 33-A could be entertained. by the
tribunal and the tribunal did entertain it and went into the
nerits of the charge and canme to the conclusion that the

charge had not been proved. In these circunstances the
order passed by the tribunal, and upheld by the H gh Court,
is substantially correct, in spite of the error of |aw
conmitted by the tribunal. The appeal therefore fail's and

is hereby dismissed with costs.
Appeal dism ssed.

3Sup./65 - 11
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