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Political battles are increasingly being fought with bullets and not
with ballots. ~Innocent lives are lost and in sone cases of those who have no
role to play therein

Two young boys, Manohar and Satish, aged about 10 and 12 years

respectively (hereinafter referred to as the 'deceased’ by the respective
nanes) lost their lives allegedly on account of one such battle. The two
accused- appel | ants/Rul i’ Ram and his son Ranesh were said to be

responsi ble for taking away their lives.. The trial court i.e. the Court of
Sessions at Hissar held the accused-appel |l ants guilty under Section 304 Part
Il of Indian Penal Code, 1860 (in short 'IPC ). In appeal by the State a
Di vi si on Bench of Punjab and Haryana Hi gh Court at Chandi garh hel d that

the accused-appell ants were to be convicted under Section 302 |PC. The
trial court awarded sentence of 10 years R'I. inprisonnent; but the Hi gh
Court substituted it by inprisonment of life.

Filtering out unnecessary details, the prosecution version is as
foll ows:

On 2.8.1988 Datta Ram PW2 | odged first information report alleging
that while two young boys (his grandsons) were playing by the side of a
pond, they were thrown into it by the accused-appellants. PWB Dhar anpal
i nfornmed himabout the incident and he found the accused-appellants
running away fromthe spot. Effort was nade to take out the'two victinms out
of the water and |l ater on they were taken to the hospital where they were
decl ared dead. The act was stated to be on account of refusal by PW and
his fam |y nmenbers to vote in favour of candidate supported by accused-
appel l ants. On the date of the incident, election to the panchayat was bei ng
hel d. The accused-appell ants wanted the informant and his family nenbers
to vote for their candidate, but on their refusal to do so, accused-appellants
took their revenge in the manner as aforesaid.

On the basis of the information | odged, investigation was undertaken
arrests were nmade and charge-sheet was placed. Accused-appellants pleaded
i nnocence. It is to be noted that al nbst as a sequel to the aforesai d incident,
there were allegations of booth capturing and poll violence. Because the
incidents were closely linked, common trial was held, where the accused-
appel l ants and 10 others faced trial. Wile the case of the accused-
appel l ants related to the conm ssion of alleged of fence puni shabl e under
Section 302 IPC, the other accused persons faced trial and were held guilty
for conmi ssion of other offences with which the present appeals are not
concer ned.

By a comon judgnent the Additional Sessions Judge as noted above
convi cted the accused-appel l ants under Section 304 Part Il IPC, while others
were convicted for other offences. The accused-appellants as well as the
State filed appeals before the H gh Court. By a common judgnent High
Court disposed of the appeals. While appeal filed by the accused-appellants
was di smissed, that of the State as indicated above was all owed. Judgnent
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in said appeals is the subject-matter of challenge in the present appeals.

In support of the appeal, |earned counsel for the accused-appellants
submitted that the evidence is so sketchy that no credence can be put on it.
The wi tnesses were partisan and bi ased, nore particularly in the background
of alnmpst admtted political enmty. The scenario as projected by the
prosecution is highly inprobable. Alternatively, it was pleaded that no case
under Section 302 IPCis made out and the trial court’s conviction under

Section 304 Part |l should have been maintained by the H gh Court, even if
the prosecution case was to be accepted. It was submitted that the maxi mum
sentence of 10 years was awarded by the Sessions Judge and the same is

hi ghly disproportionate. 1In this context it was pointed out that one of the

accused-appellants Ruli Ramis presently 80 years old. In response, the

| earned counsel for the State submitted that the case is clearly covered under
Section 302 I PC. Evidence of the witnesses is uninpeachable. It was
submitted that there is no-scope for applying Section 304 Part |1 |IPC

because the said provision is applicable only when any of the exceptions to
Section 300 covers the case. Strong reliance is placed on Harendra Nath
Mandal 'v. 'State of Bihar (1993(1) Crinmes 984).

So far—as the acceptability of evidences is concerned, the trial court
and the High Court anal ysed the evidences in detail and have held it to be
pl ausi bl e and acceptable, and that it suffers fromno infirmty. |t has been
noted that in a faction ridden village, independent w tnesses, as submtted by
the | earned counsel for the accused-appellant, are difficult to get. Enmty is
a double sword. While it can be basis for false inplication, it can also be
basis for the crime. The court has to weigh the evidence carefully and if
after doing so, holds the evidence to be acceptable, the accused cannot take
the plea that it should not be acted upon. When a plea of false inplication is
advanced by the accused foundation for the same has to be established. W
do not find any reason to differ fromthe Courts bel ow on the factual aspects.

This brings us to the crucial question as to which was the appropriate
provision to be applied. 1In the scheme of the I PC cul pable homcide is
genus and 'murder’ its specie. Al 'murder’ is ’cul pable homcide but not
vi ce-versa. Speaking generally, ’culpable hom cide sans ’'specia
characteristics of nurder is culpable hom cide not amounting to murder’

For the purpose of fixing punishnment, proportionate to the gravity of the
generic of fence, the I PC practically recognizes three degrees of cul pable
hom cide. The first is, what may be call ed, ’cul pable hom ciide of the first

degree’. This is the greatest form of cul pable hom cide, which is defined in
Section 300 as 'murder’. The second may be termed as ' cul pable ham ci de

of the second degree’. This is punishable under the first part of Section 304.
Then, there is 'cul pable hom cide of the third degree’. ~This is the | owest

type of cul pabl e honicide and the punishnment provided for it is, also the

| owest anong the puni shnents provided for the three grades. Cul pable
hom ci de of this degree is punishable under the second part of Section 304.
The academi c distinction between 'rmurder’ and ’cul pabl e hom ci de

not anpunting to rmurder’ has al ways vexed the Courts. =~ The confusion is
caused, if Courts losing sight of the true scope and neaning of the terms
used by the legislature in these sections, allow thenselves to be drawn into
m nute abstractions. The safest way of approach to the interpretation and
application of these provisions seens to be to keep in focus the keywords
used in the various clauses of Sections 299 and 300. The follow ng
conparative table will be hel pful in appreciating the points of distinction
bet ween the two of f ences.

Section 299 Section 300
A person conmits cul pabl e hom ci de Subj ect to certain exception
S
if the act by which the death is caused is cul pable homicide is nmurder if the a
ct by

done- which the death is caused is done




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 7

| NTENTI ON
(a) wth the intention of causing death; or (1) with the intention of causing de
at h;
or
(b) with the intention of causing such (2) with the intention of causing su
ch
bodily injury as is likely to cause bodily injury as the offender
knows
deat h; or to be likely to cause the deat
h of
the person to whomthe harmis
caused; or
(3) with the intention of causing bo
dily
injury to any person and the b
odily
injury intended to be inflicte
dis
sufficient in the ordinary cou
rse of
nature to cause death; or
KNOW.EDGE
(c) with the know edge that the act is (4) with the know edge that the act
is
likely to cause death. so i nm nently dangerous that
t
must in all probability cause
deat h

or such bodily injury as is likely to
cause death, and wi thout any excuse
for incurring the risk of causing death

or such injury as is mentioned

above.

Cl ause (b) of Section 299 corresponds with clauses (2) and (3) of

Section 300. The distinguishing feature of the nmens rea requisite under

clause (2) is the know edge possessed by the offender regarding the

particular victimbeing in such a peculiar condition or state of health that the
internal harmcaused to himis likely to be fatal, notw thstanding the fact that
such harmwoul d not in the ordinary way of nature be sufficient to cause

death of a person in normal health or condition. It is noteworthy that the
"intention to cause death’ is not an essential requirenent of clause (2). Only
the intention of causing the bodily injury coupled with the offender’s

know edge of the likelihood of such injury causing the death of the

particular victim is sufficient to bring the killing within the anbit of this
clause. This aspect of clause (2) is borne out by illustration (b) appended to
Secti on 300.

Clause (b) of Section 299 does not postulate any such know edge on

the part of the offender. |Instances of cases falling under clause (2) of

Section 300 can be where the assail ant causes death by a fist blow

intentionally given knowi ng that the victimis suffering froman enl arged

liver, or enlarged spleen or diseased heart and such blowis likely to cause

death of that particular person as a result of the rupture of the liver, or spleen
or the failure of the heart, as the case nay be. |f the assailant had no such
know edge about the disease or special frailty of the victim nor an intention

to cause death or bodily injury sufficient in the ordinary course of nature to
cause death, the offence will not be nmurder, even if the injury which caused
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the death, was intentionally given. 1In clause (3) of Section 300, instead of
the words 'likely to cause death’ occurring in the correspondi ng clause (b) of
Section 299, the words "sufficient in the ordinary course of nature" have

been used. Cbviously, the distinction |ies between a bodily injury likely to
cause death and a bodily injury sufficient in the ordinary course of nature to
cause death. The distinction is fine but real and if overlooked, may result in
m scarriage of justice. The difference between clause (b) of Section 299 and
clause (3) of Section 300 is one of the degree of probability of death
resulting fromthe intended bodily injury. To put it nore broadly, it is the
degree of probability of death which deterni nes whether a cul pable

hom cide is of the gravest, nediumor the | owest degree. The word 'likely’
in clause (b) of Section 299 conveys the sense of probable as distinguished
froma mere possibility. The words "bodily injury....... sufficient in the
ordinary course of nature to cause death" nean that death will be the "nost

probabl e" result of the injury, having regard to the ordinary course of nature.
For cases to fall within clause (3), it is not necessary that the offender

i ntended to cause death, so long as the death ensues fromthe intentiona
bodily injury orinjuries sufficient to cause death in the ordi nary course of
nature. Rajwant and Anr. v. State of Kerala, (AIR 1966 SC 1874) is an apt
illustration of this point.

In Virsa Singh v. State of Punjab, (AR 1958 SC 465), Vivian Bose, J.

speaking for the Court, explained the nmeaning and scope of clause (3). It

was observed that the prosecution nust prove the follow ng facts before it

can bring a case under Section 300, "thirdly". First, it nust establish quite
objectively, that a bodily injury is present; secondly the nature of the injury
nmust be proved. These are purely objective investigations. Thirdly, It nust
be proved that there was an intentionto inflict that particular injury, that is to
say, that it was not accidental or unintentional or that some other kind of
injury was intended. Once these three elenents are proved to be present, the
enquiry proceeds further, and fourthly it nust be proved that the injury of

the type just described nade up of the three el enments set out above was
sufficient to cause death in the ordinary course of nature. This part of the
enquiry is purely objective and inferential and has nothing to do with the

i ntention of the offender.

The ingredients of clause "Thirdly" of Section 300, '| PC were brought
out by the illustrious Judge in his terse |anguage as foll ows:

"To put it shortly, the prosecution nust prove the

followi ng facts before it can bring a case under Section

300, "thirdly"

First, it nust establish, quite objectively, that a bodily
injury is present.

Secondly, the nature of the injury nmust be proved. These
are purely objective investigations.

Thirdly, it must be proved that there was an intention to
inflict that particular bodily injury, that is to say that it
was not accidental or unintentional, or that some other

ki nd of injury was intended.

Once these three el enents are proved to be present, the
enquiry proceeds further and,

Fourthly, it nust be proved that the injury of the type just
descri bed nmade up of the three elenments set out above is
sufficient to cause death in the ordinary course of nature.
This part of the enquiry is purely objective and inferentia
and has nothing to do with the intention of the offender."

The | earned Judge explained the third ingredient in the follow ng
words (at page 468):

"The question is not whether the prisoner intended to
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inflict a serious injury or a trivial one but whether he
intended to inflict the injury that is proved to be present.
If he can show that he did not, or if the totality of the
circunstances justify such an inference, then of course,

the intent that the section requires is not proved. But if
there is nothing beyond the injury and the fact that the
appellant inflicted it, the only possible inference is that
he intended to inflict it. Wiether he knew of its
seriousness or intended serious consequences, is neither
here or there. The question, so far as the intention is
concerned, is not whether he intended to kill, or to inflict
an injury of a particul ar degree of seriousness but

whet her he intended to inflict the injury in question and
once the existence of the injury is proved the intention to
cause it will be presuned unless the evidence or the

ci rcunst ances warrant an opposite concl usion."

These observations of Vivian Bose, J. have become | ocus cl assicus.

The test laid down by Virsa Singh's case (supra) for the applicability of

clause "Thirdly" is nowingrained in our |egal system and has becone part

of the rule of law. Under clause thirdly of Section 300 |IPC, cul pable

hom cide is nurder, if both the follow ng conditions are satisfied: i.e. (a) that
the act which causes death is done with the intention of causing death or is
done with the intentioon of causing a bodily injury; and (b) that the injury
intended to be inflicted is sufficient in the ordinary course of nature to cause
death. It nust be proved that there was an intention to inflict that particular
bodily injury which, in the ordinary course of nature, was sufficient to cause
death, viz., that the injury found to be present was the injury that was
intended to be inflicted.

Thus, according to the rule laid dowmn'in Virsa Singh's case, even if

the intention of accused was limted to the infliction of a bodily injury
sufficient to cause death in the ordinary course of nature, and did not extend
to the intention of causing death, the offence woul d be murder. Illustration
(c) appended to Section 300 clearly brings out this point.

Clause (c) of Section 299 and clause (4) of Section 300 both require

know edge of the probability of the act causing death. It is not necessary for
the purpose of this case to dilate much on the distinction between these
corresponding clauses. It will be sufficient to say that clause (4) of Section

300 woul d be applicable where the know edge of the offender as to the
probability of death of a person or persons in general as distinguished froma
particul ar person or persons being caused fromhis inmmnently dangerous

act, approxinmates to a practical certainty.  Such know edge on the part of the
of fender nust be of the highest degree of probability, the act having been
conmitted by the offender w thout any excuse for incurring the risk of

causi ng death or such injury as aforesaid.

The above are only broad guidelines and not cast iron inperatives. In

nost cases, their observance will facilitate the task of the Court. But
sometines the facts are so intertwined and the second and the third stages so
tel escoped into each other, that it may not be convenient to give a separate
treatnment to the matters involved in the second and third stages.

The position was illumnatingly highlighted by this Court in State of

Andhra Pradesh v. Rayavarapu Punnayya and Anr. (1976 (4) SCC 382) and
recently in Abdul Waheed Khan @ Waheed and Ors. v. State of Andhra

Pradesh (JT 2002 (6) SC 274).

The plea of the | earned counsel for the State that Section 304 Part |1
applies only when exceptions to Section 300 cover a case is msconceived.
The decision in Harendra Mandal's case (supra) was rendered in a different
context and observations in the same case cannot be read out of context.
That was a case where death itself had not been caused and therefore,
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qguestion of applying Section 304 IPC did not arise.

Conmi ng back to the factual position as noted by the courts bel ow the
concl usi ons rendered by the trial judge appear to be sound. He had noted
several factors to conclude that the intention was not to commt rnurder, but

to create sonme disturbances at the polling station in order to divert attention
of the crowd collected, so that the booth capturing would be facilitated. No
injuries were caused to the deceased before they were thrown in the pond,

and there was no attenpt to even strangulate them However, the accused-
appel l ants could be attributed the know edge that the natural and proper
consequences of their acts was likely to cause death. The H gh Court did not

i ndicate any basis to hold that the case was covered by Section 302 |IPC

There was only a casual observation that the nurders were comitted
intentionally because rel atives of the deceased did not agree to vote in

favour of the accused-appellant’s candi date. There is absolutely no

di scussion to fortify the conclusion. The inevitable result is that the proper
provision to be applied is Section 304 Part |1 |PC.

Comi ng ' to the question of sentence, we do not find any substance in

the pl ea of "‘accused-appellants that this is not a case where the maxi mum
sentence was warranted. Two innocent children who were not even voters

becane victins of political differences of elders. Political rivalry and

di fferences cannot extend to taking away the lives of others. Criminalisation
of politics is a hot topic causing concern. The election was to a panchayat in
1988. The lives of /i nnocent children were taken. One shudders to think what
happens presently, when a | arge nunber of people lose lives in the heat of
political battles for election to thelegislative bodies. In a denbcracy, the
path to power cannot be allowed to have dead bodies littered over it. It

cannot be a case of capturing power (beginning with booth capturing) at any
cost. The trend is dangerous and has to be curbed. In a case linked with
political battles, stringent punishnent is desirable wthout exception. Choice
to vote for a candi date cannot be suppressed by intimdation. That would be
agai nst the spirit of denocracy. The puni shnent has to be al ways

proportionate to the crime. Punishment serves a purpose inasmuch as it acts
as deterrent for those who have the propensity to take law into their own
hands. The principle of proportion between crinme and puni shment is a

principle of just desert that serves as the foundation of every crimna
sentence that is justifiable. As a principle of crimnal justice it is hardly |ess
famliar or less inportant than the principle that only the guilty ought to be
puni shed. Indeed, the requirenent that punishment not be di sproportionately
great, which is a corollary of just desert, is dictated by the same principle
that does not allow punishnent of the innocent, for any punishnment in

excess of what is deserved for the crimnal conduct is punishnent without
guilt.

The crimnal |aw adheres in general to the principle of proportionality
in prescribing liability according to the cul pability of each kind of crimna
conduct. It ordinarily allows some significant discretion to the Judge in
arriving at a sentence in each case, presumably to pernit sentences that
refl ect nore subtle considerations of culpability that are raised by the specia
facts of each case. Judges in essence affirmthat “punishnent ought always to
fit the crine; yet in practice sentences are deternined |largely by other
consi derations. Sonmetimes it is the correctional needs of the perpetrator that
are offered to justify a sentence. Sonetines the desirability of keeping him
out of circulation, and sonetines even the traffic results of his crine.

I nevitably these considerations cause a departure fromjust desert as the
basi s of punishnent and create cases of apparent injustice that are serious
and wi despread.

Proportion between crinme and puni shment is a goal respected in
principle, and in spite of errant notions, it remains a strong influence in the
determ nation of sentences. The practice of punishing all serious crinmes with
equal severity is now unknown in civilized societies, but such a radica
departure fromthe principle of proportionality has di sappeared fromthe | aw
only in recent tines. Even now a single grave infraction that is thought to
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call for uniformy drastic nmeasures. Anything | ess than a penalty of greatest
severity for any serious crinme is thought then to be a neasure of toleration
that is unwarranted and unwi se. But in fact quite apart fromthose
consi derations that nake punishment unjustifiable when it is out of

proportion to the crine, uniformy disproportionate punishnment has sone

very undesirabl e practical consequences. Therefore, the sentence of 10 years
ri gorous inprisonment awarded by the trial court is quite appropriate. The
accused-appel l ants shall suffer rigorous inprisonnent for 10 years in respect
of their conviction under Section 304 Part Il |PC

The appeals are allowed to the extent indicated.




