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The Hi gh Court of Andhra Pradesh at Hyderabad has, by its
i mpugned judgnent dated April 11, 1990, allowed the wit petition
filed by the respondent National Thernmal Power Corporation Ltd.
(hereinafter "NTPCL', for short) and declared that the | evy of duty by
the State of Andhra Pradesh on the sales of electrical energy generated
by the Corporation-respondent No.1 at-its thermal power station set up
at Ramagundam wi thin the State of ‘Andhra Pradesh, and sold to the
El ectricity Boards of Karnataka, Kerala, Tami| Nadu and the State of
CGoa in pursuance of contracts of sales occasioning inter-State
novenent of electricity is inconpetent and outside the power of State
Legi sl ature. Consequently, the tax |evied and col 'ected has al so been
held to be without authority of |aw, hence liable to be refunded in
accordance with law. On a prayer made by the learned Advocate
CGeneral on behalf of the State of Andhra Pradesh, the H gh Court
certified that the case involves a substantial question of |law as to the
interpretation of Constitution under Article 132. The appeal has been
filed pursuant to the certificate so granted by the Hi gh Court. On
4.10.1991, a bench of two | earned Judges directed the appeal to be
pl aced for hearing before a Constitution Bench, as required by d ause
(3) of Article 145 of the Constitution.

At a point of tine when this Court was seized of the appea

filed by the state of Andhra Pradesh, NTPCL noved a petition under
Article 139A of the Constitution seeking wthdrawal of Wit Petition
No. 1941 of 1996 NTPCL Vs. State of Madhya Pradesh & Qthers

pending in the H gh Court of Madhya Pradesh at Jabal pur to thi's
Court. The prayer was allowed vide order dated 13.10.1997 and on
recei pt of the records fromH gh Court of Madhya Pradesh the sane
has been regi stered here as T-C 3/1998.

The State of Madhya Pradesh and newy formed State of
Chhattisgarh with effect from1.11. 2000, during the pendency of the
petition were noticed and the parties thereto have been heard
anal ogously with the hearing in C A No.3112/1990. However, for
conveni ence sake we will refer to States of Madhya Pradesh and
Chhattisgarh as State of MP. only as admittedly until the fornmation of
new State the two power stations in question were situated therein
only.
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Facts in C. A No.3112/1990

Andhra Pradesh Electricity Duty Act, 1939 provides for |evy of
duty on certain sales and consunption of electricity by licensees in the
State of Andhra Pradesh. The definition of the term’Ilicensee
specifically includes the National Thernmal Power Corporation
(respondent No. 1) or any other Corporation engaged in the business of
suppl ying energy. Section 3 of the Act is the charging section, the
rel evant part whereof reads as under: -

" 3. Levy of a duty in certain sales of electrica
energy. (1) Save as otherw se provided in sub-
section (2), every licensee in the State of Andhra
Pradesh shall pay every nmonth to the State
CGovernment in the prescribed manner, a duty
cal cul ated at the rate of four paise per unit of
energy, on and in respect of all sales of energy,
except 'sales to the Governnent of India for
consunpti'onby that Government or sales to the
Gover nnent_of I'ndia or a railway conpany

operating any railway for consunption in the
construction, maintenance or operation of that
railway effected by the licensee during the
previous nmonth, at a price of nore than twel ve
pai se per unit and on and in respect of -all energy
whi ch was consuned by the |icensee during the
previous nmonth for purposes other than those
connected with the construction, naintenance and
operation of his electrical undertaking and which,
if sold to a private consuner under |ike conditions,
woul d have fetched a price of nore than twelve
pai se per unit.

Provi ded that no duty under this sub-section
shal | be payable on and in respect of sale of energy

ef fect ed: -

(a) by the Andhra Pradesh State Electricity
Board to any other |icensee;

(b) by the National Thermal Power Corporation
to the Andhra Pradesh State Electricity

Board. "

A bare reading of the provision shows that duty is |eviabl e at
the prescribed rate on "all sales of energy’ effected by the licensee
during the previous nonth at a price of nore than 12 paise per unit.
Duty is also leviable on all energy consuned by the licensee. @ There
are certain categories of sales and consunpti on saved and excl uded
from what woul d ot herwi se have been dutiable. However, in the
present case, we are not concerned with those exclusions, nor with
| evy of duty on consunption. The |limted question arising for our
consideration is __ whether sales of energy by NIPCL, the respondent
No.1l, to several Electricity Boards situated outside the State of
Andhra Pradesh and to the State of Goa, attract the incidence of
taxation under Section 3 of the Act.

According to the facts found by the Hi gh Court, NTPCL, a
CGover nment Company, wholly owned by the Governnent of India,
has set up several super thermal power stations in different parts of the
country normally | ocated near coal -pit heads. One such super thernal
power station is set up in Ramagundamin Kari magar District of the
State of Andhra Pradesh. There are various transnission |lines and
sub-stations through which the power generated at Ramagundam
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station is transmtted to the purchasers. The power generated is fed
into the southern grid and is nmade available to the several State
Electricity Boards and the State of Goa. These facts are not in
controversy and sufficient to be taken note of for the purpose of this
appeal . During the course of hearing, by reference to certain
docunents, it was sought to be pointed out where the nmeters are
located __ within the State of MP. or within the territories of buyer
states or at both the places, by reference to readi ng whereof the
guantum of energy sold, exported or inported is fixed and the price
cal cul ated. We do not propose to state the facts and contendi ng

submi ssions in that regard in details as it is unnecessary.

The controversy centres mainly around the question as to under
whi ch entry Andhra Pradesh Electricity Duty Act, 1939 is covered
and whet her the sales of electricity by NTPCL, the respondent No.1,
to the Electricity Boards situated outside the State of Andhra Pradesh
and to the State of Goa, can be construed as inter-State sale or intra-
State sale.

Facts in T-C 3/98

The rel evant facts of this wit petition are briefly set out in what
follows. The erstwhile Central Provinces and Berar Legislative
Assenbly enacted the CP and Berar Electricity Duty Act, 1949 which
havi ng been adapted in‘the State of Madhya Pradesh has cone to be

known as MP. Electricity Duty Act, 1949 and extends to the whol e of
Madhya Pradesh. The Preanble to the Act, as anended by Madhya

Pradesh Legislature, provides that it-is an Act for the levy of duty on
sal e or consunption of electrical energy. The expression "distributor
of electrical energy" is definedin Cause (b) of Section 2 to
specifically include therein the National Thernmal Power Corporation
Section 3 provides that every distributor of electrical energy and every
producer shall, subject to certain exceptions, pay every nonth to the
State CGovernnent a duty calculated at the rates specified in the table
appended thereto on the units of el ectrical energy sold or supplied to a
consunmer or consunmed by hinself for his own purposes or for

purposes of his township or colony during the preceding nmonth. The
tabl e appended to Section 3 prescribes different rates of duty
dependi ng on the purpose for which electrical energy i's sold, supplied
or consumed, the details whereof are not relevant for our purpose.

There is yet another |egislation, nanely, the Madhya Pradesh Upkar

Adhi ni yam 1981 (No.1 of 1982) which provides for |evy of certain

cesses. Sub-section (1) of Section 3 thereof provides that every

di stributor of electrical energy shall pay to the State Governnent an
ener gy devel opnent cess at the rate of certain paise per unit onthe
total units of electrical energy sold or supplied to a consuner or
consunmed by himself or his enployees during any nonth. NTPCL

has two power projects located in the State of Madhya Pradesh (i)

Korba Super Thermal Power Station at Pragati Nagar, District

Bi | aspur, known as Korba Station (presently in the State of
Chhattisgarh) and (ii) Vindhyachal Super Thermal Power Station

situated at Vindhya Nagar, District Sidhi of Madhya Pradesh known

as Vindhyachal Station. The electricity generated by it at these two
stations, is fed into Northern grid and supplied to several States
outside the State of Madhya Pradesh pursuant to contracts entered into
between the parties, that is, the seller and the buyers. On 30.11.1994,
the Chief Engineer (Electricity Duty) and Chief Electrical |nspector,
Gover nment of Madhya Pradesh issued a |letter annexed by a tabul ated
statenment raising a demand of Rs.2,74,01,59,535/28 paise for the

peri od commenci ng Cctober, 1984 and expring March, 1996. The

demand is on account of electricity duty at the rate of 2 paise per unit
and cess at the rate of 1 paise per unit calculated on the units sold to
El ectricity Boards of other States.

In the counter-affidavit on behalf of the States of Midhya
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Pradesh and Chhattisgarh reliance has been placed on the definition of
"consuner’ engrafted into the MP. Electricity Duty Act, 1949 by

M P. Act No.46 of 1984 with effect from 1.10.1984 which reads as
under : -

"Consumer” means any person who

receives electrical energy sold or supplied
by a distributor of electrical energy or a
producer and includes a person receiving

el ectrical energy in bulk for onward

di stribution.

By the sanme anendrment "distributor of electrical energy" was defined

so as to include therein NTPCL, as already stated. It is admitted by
the States of M P. and Chhattisgarh that the power generated at the

two power stations is sold-and supplied to various electricity
boards/electricity departnments situated in other States but as the
generating stations are |located in the State of Madhya Pradesh the sale
is not an/inter-State sale. The situs of sale is within the State of MP.
Transaction of sale is conplete in the State of MP. and the buyers
carry the electricity to their respective States when property in
electricity sold has al ready passed to them Reliance has been placed
on the several clauses of the bul k power supply agreenent entered

into between NTPCL and buyers, one of which entered into between

NTPCL and Western Region Electricity Board (WREB) having its

of fice at Andheri East, Bonbay, has been filed and quoted in the
counter affidavit, according to which(a) Metering is within the State
of MP.; (b) Transnission | oss from Madhya Pradesh to the Home

State of the buyer is to the account of the buyer; (c) Wueeling | oss
from Madhya Pradesh to the Hone State of the buyer to the account

of the buyer; (d) Transm.ssion charges for transmssion from Madhya
Pradesh to the Home State of the buyer to the account of the buyer; (e)
Weel i ng charges from Madhya Pradesh to the Hone State of the

buyer to the account of the buyer; (f) Delivery of WREB in Madhya
Pradesh; (g) NTPCL ceases to have control over the electrical energy
once it is delivered to WREB within State of MP.; (h) Paynent nade

by the Bulk Beneficiaries is in respect of quantum of electrical energy
supplied/delivered at netering point in State of MP. /Simlar are the
agreenments entered into with other outside-State buyers.

It is not disputed that the power generated at the abovesaid two
stations is fed into transm ssion system of Power Gid Corporation of
India Limted and the transm ssion systens of other bul k power
beneficiaries wherefromthe buyers draw the power purchased by
them G eat enphasis was laid on the fact that the points for netering
are installed within the State of Madhya Pradesh. It was subnitted
that the transaction under scrutiny in the case of State of MP. is
different fromthe one under scrutiny in the case of State of Andhra
Pradesh.

Rel evant Provi si ons
We proceed to notice the rel evant provisions of the Constitution
and other statutory provisions.

Changes of far reaching inplications were nmade in the
Constitution by the Constitution (Sixth Anmendnent) Act, 1956 with
effect from Septenber 11, 1956. To enable a convenient conparative
readi ng, we set out the provisions as under: -

"246. Subject-matter of |aws made by
Parlianment and by the Legislatures of States.
(1) Notwi thstanding anything in clauses (2) and
(3), Parliament has exclusive power to make | aws
with respect to any of the matters enunmerated in
List | in the Seventh Schedule (in this Constitution




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 17

referred to as the "Union List").

(2) Not wi t hst andi ng anything in clause (3),
Parliament and, subject to clause (1), the
Legi sl ature of any State al so, have power to make
laws with respect to any of the matters enumerated
in List Ill inthe Seventh Schedule (in this
Constitution referred to as the "Concurrent List").

(3) Subject to clauses (1) and (2), the
Legi sl ature of any State has exclusive power to
make | aws for such State or any part thereof wth
respect to any of the matters enunerated in List Il
in the Seventh Schedule (in this Constitution
referred to as the 'State List’).

(4) Par | i ament “has power to make |laws with

respect - to any matter for any part of the territory of
I ndia not /included in a State notw thstanding that
such matt'eris a matter enunmerated in the State

List."
Sevent h Schedul e
List I Union List
XXX XXX XXX XXX
92A. Taxes on the sale or

purchase of goods other than
newspapers, where such

sal e or purchase t akes pl ace
in the course

of inter-State trade or

commer ce

(inserted by Sixth Anendnent)
List Il - State List
Entry 52

Taxes on the entry of goods into a |ocal area for consunption,
use or sale therein.

Entry 53

Taxes on the consunption or sale of electricity.

Entry 54 :
(Before Sixth Anendnent)

54, Taxes on the sale or pur chase
of goods ot her than newspapers

(After Sixth Arendnent)

54. Taxes on the sal e or purchase
of goods other than newspapers,
subj ect to the provisions of entry
92A of List 1I.
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Before 11.9.56
After 11.9.56
269. The followi ng duties and taxes shal
be Il evied and col |l ected

Taxes | evied and by the Governnent of
coll ected by the I ndi a but shall be assig-
Uni on but assig- ned to the States in the
ned to the States. manner provided in
clause (2), nanely :-
(a) duties in respect of succession to
property other than agricultural
| and;
(b) estate duty in respect of property
ot her than agricultural |and;
(c) term nal taxes on goods or pass-
ngers carried by railway, sea or
air.
(d) taxes on'railway fares and
freights;
(e) t'axes other than stanp duties on

transactions in stock-exchanges

and future narkets;

(f) taxes on the sale or purchase of
newspapers and on advertise-

nments published therein.

(2) The net proceeds in any financial

year of any such duty or tax, except in so
far as those proceeds represent proceeds
attributable to States specifiedin Part C
of the first Schedule, shall not form part
of the Consolidated Fund of |ndia, but
shal |l be assigned to the States within
which that duty or tax is leviablein that
year, and shall be distributed anmong

those States in accordance w th such
principles of distribution as may be
fornul ated by Parliament by |aw.

269. (1) The followi ng duties and taxes shal
be | evied and col |l ected

Taxes | evied and by the Governnent of

coll ected by the I ndia but shall be assig-
Uni on but assig- ned to the States in the
ned to the States. manner provided in

clause (2), nanely :-

(a) duties in respect of succession to
property other than agricultural

| and;

(b) estate duty in respect of property

ot her than agricultural |and;

(c) term nal taxes on goods or passn-
gers carried by railway, sea or air

(d) taxes on railway fares and freights;
(e) taxes other than stanp duties on
transactions in stock-exchanges

and future nmarkets;

(f) taxes on the sale or purchase of
newspapers and on adverti se-
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nments published therein.

(9) taxes on the sale or purchase of
goods ot her than newspapers,

where such sal e or purchase takes

place in the course of inter-State
trade or commerce.

(h) taxes on the consignment of goods
(whet her the consignment is to the

person making it or to any ot her

person), where such consi gnnment

takes place in the course of inter-

State trade or commerce

(2) The net proceeds in any financial year of
any such duty or tax, except in.so far as
those proceeds represent proceeds
attributable to Union territories shall not
form part of the Consolidated Fund of India,
but shal | be assigned to the States within
whi ch that duty or tax is |eviable in that
year, and shall be distributed anong those
States in accordance wth such principles of
di stribution as may be formnul ated by
Parliament by | aw.

(3)Parlianent may be ' law formnul ate
principles for determning when a sale or
purchase of or consignment of goods takes
place in the course of inter-State trade or
commer ce

Bef ore 11.9.56.
After 11.9.56.

286. (1) No | aw of a State shall inmpose
or authorise the inposition of, a tax on the
sal e or purchase of goods where such sale
or purchase takes place__

(a)
(b) (a) outside the State; or
(b) (b) in the course of the inport of the goods

into, or export of the goods out of, the
territory of India.

Expl anation __ For the purposes of sub-
clause (a), a sale or purchase shall be
deened to have taken place in the State in
whi ch the goods have actual ly been
delivered as a direct result of such sale or
purchase for the purpose of consunption

in that State, notw thstanding the fact that
under the general law relating to sale of
goods the property in the goods has by
reason of such sale or purchase passed in
anot her State.

(2) Except in so far as Parlianent nmay
by | aw ot herwi se provide, no | aw of a

State shall inpose, or authorise the
imposition of, a tax on the sale or purchase
of any goods where such sale or purchase
takes place in the course of inter-State
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trade or conmerce:

Provi ded that the President may by
order direct that any tax on the sale or
purchase of goods whi ch was being
l[awfully levied by the Government of any
State inmedi ately before the
comencement of this Constitution shall
not wi t hst andi ng that the inposition of
such tax is contrary to the provisions of
this clause, continue to be levied until the
thirty-first day of March, 1951.

(3) No | aw made by the Legi sl ature of

a State inposing, or authorizing the

i mposition of, a tax on the sale or purchase
of any such goods as have been decl ared

by Parliament by law to be essential for

the life of the comunity shall have effect
unl ess it has been reserved for the

consi deration of the President and has
received his assent.

286. (1) No |l aw of 'a State shall inpose
or authorize the inposition of, a tax on
the sale or purchase of goods where such
sal e or purchase takes place__

(a)

(b) (a) outside the State; or

(b) in the course of the inport of the
goods into, or export of the goods out of,
the territory of India.

* * * * *

(2) Parlianment may by |aw formul ate
principles for determ ning when a sale or
purchase of goods takes place in any of
the ways mentioned in clause (1).

(3) Any |law of a State shall, in so far
as it inposes, or authorizes the
i mposition of,.

(a) a tax on the sale or purchase of
goods decl ared by Parlianment by law to
be of special inportance in inter-State
trade or commerce; or

(b) (b) a tax on the sale or purchase of
goods, being a tax of the nature referred

to in sub-clause (b), sub-clause (c) or
sub-clause (d) of clause (29A) of article

366,

be subject to such restrictions and

conditions in regard to the system of

| evy, rates and other incidents of the tax

as Parlianment may be | aw specify.

Qut of the several changes introduced by the Constitution

(Si xth Amendment) Act, only a few are rel evant and materia

purpose. In Article 269, Sub-C ause (g) was added in clause (1)
a new Cl ause (3) was added. The Forty-Si xth Anendment substituted
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the words 'sal e or purchase of, or consignnent of, goods’ in place of
"sal e or purchase of goods’ as was occurring in Clause (3) inserted by
Si xth Anendnent. Such Forty Sixth Amendnment has no rel evance

for the present controversy. 1In Article 286 subsequent to the Sixth
Amendnment, C ause (3) has been brought in the present formby Forty

-Si xth Amendnent which again is not relevant for the present
controversy. What is relevant for our purpose is the deleting of forner
expl anati on appended to C ause (1) and substitution of Cause (2) in
the present formin Article 286 by Sixth Amendment.

As to the several relevant entries quoted herei nabove, it may be
noted that Entry 92A in List-1 of Seventh Schedul e was added by
Si xth Anendnment. Entry 54 in List-I1 in the present formwas
substituted by Sixth Anendnent. Entries 52 and 53 in List-11 remain
unaffected by Sixth Anendnent.

The Central Sal es Tax Act, 1956 was enacted to fornul ate
principles for determining __ when a sale or purchase of goods takes
place in the course of inter-state trade or comerce or outside a State
or in the course of inport into or export fromlndia, to provide for the
| evy, collection and distribution of ‘taxes on sale of goods in the course
of inter-State trade or commerce etc., as the Preanble to the Act
states. Cause (d) of Section 2 defines 'goods’ (unless the context
otherw se requires) 'to include all materials, articles, comodities and
all other kinds of 'noveabl e properties, but not including newspapers,
actionabl e cl ai ns, stocks, shares and securities. Section 3 of the Act,
pl aced in Chapter Il thereof, provides as under:-

"CHAPTER I'I

FORMULATI ON OF PRI NCI PLES FOR
DETERM NI NG WHEN A SALE OR
PURCHASE OF GOCDS TAKES PLACE I N
THE COURSE OF | NTER- STATE TRADE
OR COMMERCE OR QUTSI DE A STATE
OR I N THE COURSE OF | MPORT OR
EXPORT

3. Wen is a sale or purchase of goods
said to take place in the course of inter-State
trade or conmerce.__ A sale or purchase of goods
shal | be deened to take place in the course of
inter-State trade or commerce if the sale or
purchase_

(a) occasi ons the novenment of goods
fromone State to another; or

(b) is effected by a transfer of docunents
of title to the goods during their
noverment fromone State to another.

Expl anation 1. \Were goods are delivered
to a carrier or other bailee for transm ssion, the
noverment of the goods shall, for the purposes of

cl ause (b), be deenmed to comence at the tine of
such delivery and terminate at the tinme when
delivery is taken from such carrier or bail ee.

Expl anation 2. __ \Were the novenment of
goods commences and term nates in the sane State
it shall not be deenmed to be a novenent of goods
fromone State to another by reason nerely of the
fact that in the course of such noverment the goods
pass through the territory of any other State.”
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At this juncture it would be appropriate to have a view of the
| egi slative history. Explanation to clause (1) of Article 286 generated
some controversy which led to the constitution of a |arger Bench (7-
judge strength) in The Bengal Inmunity Conpany Limted Vs. The
State of Bihar and Ors. - 1955 (2) SCR 603. The larger bench rul ed
by majority that an inter-State sale or purchase continues to be so
irrespective of the State where the sale can be held to be | ocated under
the general law or by the fiction created by the expl anati on appended
to clause (1) of Article 286. The situs of a sale or purchase is wholly
irrelevant so far as its inter-State character is concerned. The |arger
bench further ruled that wuntil Parliament by | aw nade in exercise of
the powers vested in it by clause (2) of Article 286 provides
ot herwi se, no State caninpose or authorize the inposition of any tax
on sal e or purchases of goods when any sal es or purchases take pl ace
in the course of inter-State trade or commerce. To put in other words,
it was held that explanation to Article 286(1) as it existed prior to the
Si xth Anendnent coul'd not be applied for the purpose of interpreting
clause (2) of Article 286.

The issue attracted the attention of Taxation Enquiry

Conmi ssion 1953-54 (TEC, for short). |In its report, Volune II1I,

Chapter 4, vide para 30, the Comm ssion observed, inter alia, that
Clause (1) of Article 286 links the sales-tax to one of the two parti es,
viz., the consurer and |lays down that no State shall levy tax on a sale
which results in delivery for consunption in-another State. Wile
maki ng recomendations for consideration of future policy regarding
sales tax, it opined that the system shoul d contain provisions whereby
certain constitutional restrictions on the States and certain powers of
| evy and control by the Union-are introduced. The TEC observed that
the Constitution, in effect, divides sales of goods in India into (a)
goods delivered for consunption in particular States and (b) other

sal es, which dichotomny is inperfect fromthe point of view of tax
administration. |t suggested division, both useful and effective, of al
sal es of goods into two, nanely (a) those in the course of inter-State
trade and commerce, and (b) those not in the course of such trade and
conmerce; while the former shoul d be the sphere of 'the Union and the
latter in the sphere of the States. It appears that so far ‘as the
electricity duty is concerned, though the subject was separately dealt
with by the report, in the then circunstances the TEC di d not
conprehend inter-State sale of electricity and, therefore, did not nake
any recommendation specifically in that regard. However, that does

not make any difference.

Pursuant to the recomendati ons nmade by the Taxation

Enqui ry Conmi ssion the Parlianment incorporated certain amendnents
in the Constitution by enacting the Constitution (Sixth Anendment)
Act, 1956 which we have already noticed briefly.

We have very briefly stated the legislative history for it has

been noticed in details in a recent Constitution Bench decision of this
Court in 20th Century Finance Corporation Ltd. & Anr. Vs. State of
Maharashtra (2000) 6 SCC 12 and earlier in Shiv Dutt Rai Fateh

Chand etc. Vs. Union of India & Anr. (1983) 3 SCC 529, and

therefore, we have deened it not necessary to repeat or re-state the
sane in details. The Central Sales Tax Act, 1956 was enacted by the
Parliament as authorized by the Constitution. W have al ready

reproduced Section 3 of the CST Act herei nabove. By Section 6 of

the Act the Central CGovernnent was enpowered to | evy tax on al

sal es of goods effected by a dealer in the course of inter-State trade or
conmerce. However, by the Central Sales Tax (Anmendnent) Act,

1972, which cane into force with effect from1.4.1973, the | anguage

of Section 6 was suitably anended so as to confine the |evy of tax

under Section 6 on all sales "of goods other than electrical energy"”.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

17

The Statenent of Ohjects and Reasons for this anmendnment was so

stated "Exenption from Central sales-tax Act on inter-State sal es of

el ectrical energy is now dependent on the exenption fromtax by a

State CGovernment on |ocal sales of electrical energy. It is now
proposed to provide specifically that inter-State sale of electrica
energy would not be liable to Central sales tax." (see Gazette of India
Extraordinary Part |Il, at page 522). The purpose behind referring to
this anmendnment and the SOR is that in the understandi ng of the
Parliament also the inter-State sale of electrical energy was liable to
central sales-tax under Section 6 of the Act and but for the anendnent
such tax was capable of being levied by the Central CGovernnent.

Electricity, what it is

Before we deal with the constitutional aspects let us first state

what electricity is, as understood in law, and what are its rel evant
characteristics. It is settled with the pronouncenment of this Court in
Comm ssi oner of Sales Tax, Madhya Pradesh, Indore Vs. Madhya

Pradesh Electricity Board, Jabal pur- 1969 (2) SCR 939 that

electricity is goods. The definition of goods as given in Article 366
(12) of the Constitution was considered by this Court and it was held
that the definition in terns is very w de according to which "goods"
nmeans all kinds of noveable property. The term "noveable

property" when considered with reference to "goods" as defined for

the purpose of sal es-tax cannot be taken in a narrow sense and nerely
because el ectrical 'energy is not tangible or cannot be noved or

touched |ike, for instance, a piece of wood or a book it cannot cease to
be noveabl e property when it has all the attributes of such property.

It is capable of abstraction, consunption and use which if done

di shonestly i s punishable under Section 39 of the Indian Electricity
Act, 1910. |If there can be saleand purchase of electrical energy like
any other noveabl e object, this Court held that there was no difficulty
in holding that electric energy was i ntended to be covered by the
definition of "goods". However, A N Gover, J. speaking for three-
Judge Bench of this Court went on to observe that electric energy "can
be transmtted, transferred, delivered, stored, possessed etc. in the
sane way as any other noveabl e property”. In this observation we

agree with Grover, J. on all other characteristics of electric energy
except that it can be 'stored’” and to the extent that electric energy can
be 'stored’', the observation nust be held to be erroneous or by
oversight. The science and technology till this day have not been able
to evolve any net hodol ogy by which electric energy can be preserved

or stored.

Anot her significant characteristic of electric energy isthat its
generation or production coincides al nost instantaneously with its
consunption. To quote from Aiyar’s Law Lexi con (Second Edition

2000) __ 'Electricity in physics is "the name given to the cause of a
series of phenomena exhibited by vari ous substances, and also to the
phenonena thenselves." Its true nature is not understood. |Inperia

Dict. (quoted in Spensley v. Lancashire Ins. Co., 54 Ws. 433, 442,

11 NW 894, where the court, quoting fromthe sanme authority, said,

"We are totally ignorant of the nature of this cause whether it be a
material agent or nerely a property of matter. But as sone hypot hesis
i s necessary for explaining the phenonena observed, it has been

assuned to be a highly subtle, inmponderable fluid, identical wth

i ghtning, which pervades the pores of all bodies, and is capabl e of
notion fromone body to another.’ This characteristic quality of
electric energy was judicially noticed in Indian Al uminium

Co.etc.etc. Vs. State of Kerala & Ors. (1996) 7 SCC 637. Vide para

25 this Court has noted, "Continuity of supply and consunption starts
fromthe nonent the electrical energy passes through the nmeters and
sal e simultaneously takes place as soon as neter reading is recorded.
Al the three steps or phases (i.e. sale, supply and consunption) take
pl ace without any hiatus. It is true that fromthe place of generating
electricity, the electricity is supplied to the sub-station installed at the
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units of the consuners through el ectrical higher-tension transforners
and fromthere electricity is supplied to the neter. But the nonent
electricity is supplied through the neter, consunption and sale

si mul taneously take place." "as soon as the electrica

energy is supplied to the consuners and is transmitted through the
meter, consunption takes place sinmultaneously with the supply.

There is no hiatus in its operation. Sinultaneously sale also takes
pl ace." These properties of electricity as goods are of imrense

rel evance as we woul d state hereafter.

List Il, Entries 53 and 54, how to be read:
We now come to the question on the interpretation of Entry 53
in List Il of Seventh Schedule. It provides for taxes on the

consunption or sale of electricity. The word 'sale’ as occurring in
Entry 52 came up for the consideration of this Court in Burmah Shel

G| Storage & Distributing Co.India Ltd. Vs. The Bel gaum Bor ough
Muni ci pality 1963 Supp.(2) SCR 216. It was held that the act of

sale is nmerely the neans for putting the goods in the way of use or
consunption. It isan earlier stage, the ultinate destination of the
goods bei'ng "use or consunption". W feel that the sane neaning

shoul d be assigned to the word sale” in Entry 53. This is for a
fortiorari reason in the context of electricity as there can be no sal e of
electricity excepting by its consunption, for it can neither be

preserved nor stored. It is this property of electricity which persuaded
this Court in Indian Afum nium Co. etc's case (supra) to hold that in

the context of electricity, the word 'supply’ should be interpreted to

i ncl ude sale or consunption of electricity. “Entry 53 should therefore

be read as 'taxes on the consunpti on or sale for consunption of
electricity’.

Wth these two things-in mnd, nanely, that electricity is goods,
and that sale of electricity has to be construed and read as sale for
consunption within the neaning of Entry 53, the conflict, if any,
bet ween Entry 53and Entry 54 ceases to exist and the two can be
harmoni zed and read together. Because electricity is goods it is
covered in Entry 54 also. It is not disputed that duty on electricity is
tax. Tax on the sale or purchase of goods including electricity but
excl udi ng newspapers shall fall within Entry 54 and shall be subject to
provi sions of Entry 92A of List |.  Taxes on the consunption or sale
for consunption of electricity within the neaning of Entry 53 nust be
consunption within the State and not beyond the territory of the State.
Any other sale of electricity shall continue to be subject tothelimts
provided by Entry 54. Even purchase of electricity would be avail abl e
for taxation which it would not be if electricity was not includible in
the neaning of term’'goods’. A piece of |egislation need not
necessarily fall within the scope of one entry alone; nore than one
entry may overlap to cover the subject-matter of a single piece of
| egi slation. A bare consunption of electric energy even by one who
generates the sane may be liable to be taxed by reference to Entry 53
and if the State Legislature may choose to i npose tax on consunption
of electricity by the one who generates it, such tax would not be
deenmed to be a tax necessarily on manufacture or production or a duty
of excise, as held by Constitution Bench in Jiyajeerao Cotton MIls
Ltd., Birlanagar, Gnalior Vs. State of Madhya Pradesh 1962
Supp. (1) SCR 282. A nere consunption of goods (other than
electricity), not acconpani ed by purchase or sale would not be taxable
under Entry 54 because it does not provide for taxes on the
consunption and Entry 53 does not speak of goods other than
electricity. Thus in substance Entries 53 and 54 can be and nust be
read together and to the extent of sale of electricity for consunption
outside the State, the electricity being goods, shall also be subject to
provisions of Entry 92A of List |I. This, in our opinion, is the best way
of reading the two entries. In CP. Mtor Spirit Act re., AIR 1939 FC
131, it was held that two entries in the lists nay overlap and
sometines may al so appear to be in direct conflict with each other. It
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is then the duty of this Court to reconcile the entries and bring about
har rony between them The Court should strive at searching for
reasonabl e and practical construction to seek reconciliation and give
effect to all of them If reconciliation proves inpossible the
overriding power of Union Legislature operates and prevails. Gwer,
C.J. observed "A grant of the power in general terns, standing by
itself, would no doubt be construed in the wi der sense; but it may be
qualified by other express provisions in the sane enactnent, by the

i mplication of the context, and even by considerations arising out of
what appears to be the general schene of the Act." And again he said,
"an endeavour must be made to solve it, as the Judicia

Conmittee have said, by having recourse to the context and schene of
the Act, and a reconciliation attenpted between two apparently
conflicting jurisdictions by reading the two entries together and by

i nterpreting, and, where necessary, nodifying the | anguage of the one

by that of the other.” If needed such a reconciliation should prove
i mpossi bl e, then and only then, w Il the non-obstante cl ause operate
and the federal power prevail.” In Calcutta Gas Co. Ltd. Vs. The

State of West Bengal & O's., 1962 Supp (3) SCR 1, the Constitution
Bench has held that the sane rul es of construction apply for the
pur pose of harnoni zi ng an apparent conflict between two entries in
the sane |ist.

VWhat is inter-State sal e?

It is well settled by a catena of decisions of this Court that a
sale in the course of inter-State trade has three essential ingredients:
(i) there nmust be a contract of sale, incorporating a stipulation, express
or inmplied, regarding inter-State nmovenment of goods; (ii) the goods
must actually nove fromone State to another, pursuant to such
contract of sale; the sale being the proxinmate cause of novenent; and
(iii) such nmovenent of goods nust be fromone State to another State
where the sale concludes. It follows as a necessary corollary of these
principles that a novenment of goods which takes place independently
of a contract of sale would not fall within the meaning of inter-State
sale. In other words, if there is no contract of sale preceding the
noverment of goods, obviously the nmovenent cannot be attributed to
the contract of sale. Simlarly, if the transaction of sal e stands
conpleted within the State and the novenment of goods takes place
thereafter, it would obviously be independently of the contract of sale
and necessarily by or on behalf of the purchaser alone and, therefore,
the transacti on woul d not be having an inter-State el ement.

Precedents are legion; we may briefly refer to sone of them |In
English Electric Conpany of India Ltd. Vs. Deputy Conmercial Tax
Oficer, 1977 (1) SCR 631, this Court held that when the novenent

of the goods fromone State to another is an incident of the contract it
is asale in the course of inter-State sale and it does not matter which
is the State in which the property passes. Wat is decisive ils whether
the sale is one which occasions the nmovenent of goods from one State

to another. In Union of India Vs. K G Khosla and Co. Ltd., (1979)

2 SCC 242, it was observed that a sale would be an‘inter-State sale
even if the contract of sale does not itself provide for the npvenment of
goods fromone State to anot her provided, however, that such

noverment was the result of a covenant in the contract of sale or was

an incident of the contract. Simlar view was expressed in Ms.

Sahney Steel and Press Wrks Ltd. and Anr. Vs. Conmercial Tax

Oficer and Gthers (1985) 4 SCC 173. In Manganese Ore (India)

Ltd. Vs. The Regional Assistant Commi ssioner of Sal es-tax,

Jabal pur 1976 (4) SCC 124, after referring to Bal abhagas

Hul aschand Vs. State of Orissa, (1976) 2 SCC 44, it was observed

that so far as Section 3 (a) of the CS. T. Act is concerned there is no
di stincti on between unascertai ned or future goods and goods which

are already in existence, if at the tine when the sale takes place these
goods have come into actual existence.
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Ef fect of Entry-53, List-I1, having remi ned unanended

Havi ng seen the properties of electricity as goods and what is
inter-State sale, let us exam ne the effect of Entry 53, List Il, having
been | eft unamended by Sixth Amendnent from another angle. Sixth
Amendnment did not touch Entry 53 in List-11 and so the contents of
Entry 53 were not expressly nmade subject to the provisions of Entry

92 A of List | and argunents were advanced, wth enphasis, on behalf

of the States of Andhra Pradesh and Madhya Pradesh contendi ng that

such om ssion was deliberate and therefore the restriction which has
been placed only in Entry 54 by making it subject to the provisions of
Entry 92A of List | should not be read in Entry 53. It was subnitted
that so far as sale of electricity is concerned even if such sal e takes
place in the course of inter-State trade or commerce the State can
legislate to tax such sale if the sale can be held to have taken pl ace
within the territory of ‘that State or if adequate territorial nexus is
establ i shed between the transaction and State |egislation. For the
several reasons stated hereinafter such a plea cannot be countenanced.

The prohibition which is inmposed by Article 286(1) of the

Constitution is independent of the legislative entries in Seventh
Schedul e. - After the decision of |arger Bench in Bengal Inmunity
Conpany Limted (supra) and Constitution Bench decision in Ram

Narain Sons Ltd. & Ors. Vs. Asst. Conm ssioner of Sales Tax &

Ors., 1955 (2) SCR 483, there is no manner of doubt that the bans

i nposed by Articles 286 and 269 on the taxation powers of the State
are independent and separate and nust be got over before a State

| egi sl ature can inmpose tax on transactions of sale or purchase of
goods. Needl ess to say, such ban woul'd operate by its own force and

i rrespective of the |anguage in which an Entry in List-11 of Seventh
Schedul e has been couched. The dinmension given to field of

| egislation by the |anguage of an Entry in List-11 Seventh Schedul e
shal | always remmin subject to the limts of constitutiona

enpower nent to | egislate and can never afford to spill over the
barriers created by the Constitution. The power of State legislature to
enact law to levy tax by reference to List Il of the Seventh Schedul e
has two limtations : one, arising out of the entry itself; and the other
flowing fromthe restriction enbodied in the Constitution. It was held
in Tata Iron and Steel Co. Ltd. Bonmbay Vs. S.R Sarkar and Os. -

1961 (1) SCR 379 (at pages 387 and 388) that field of taxation on
sal e or purchase taking place in the course of inter-State trade or
conmer ce has been excluded fromthe conpetence of the State
Legislature. |In 20th Century Finance Corporation Limted (supra)

the Constitution Bench (najority) nmade it clear that the situs of the
sal e or purchase is wholly immterial as regards the inter-State trade
or commerce. In view of Section 3 of the Central Sales Tax, 1956 all
that has to be seen is whether the sale or purchase (a) occasions the
noverment of goods fromone State to another; or (b) is effected by a
transfer of docunents of title to the goods during their novenent
fromone State to another. |If the transaction of sale satisfies any one
of the two requirenments it shall be deenmed to be a sale or purchase of
goods in the course of inter-State trade or comerce and by virtue of
Articles 269 and 286 of the Constitution the sane shall be beyond the
| egi sl ati ve conpetence of a State to tax without regard to the fact
whet her such a prohibition is spelled out by the description of a

| egislative entry in Seventh Schedul e or not.

It is well settled, and hardly needs any authority to support the
proposition, that several entries in the three lists of Seventh Schedul e
are |legislative heads or fields of |egislation and not the source of
| egi sl ative enpowerment. [To wit, see The Calcutta Gas Co. Ltd. Vs.

The State of West Bengal & Ors. (supra)]. Conpetence to |legislate

has to be traced to the Constitution. The division of powers between
Parliament and the State Legislatures to |legislate by reference to
territorial limts is defined by Article 245. The subject-matters with
respect to which those powers can be exercised are enunerated in the
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several entries divided into three groups as three Lists of Seventh
Schedul e. Residuary powers of legislation are also vested by Article
248 in the Parlianent with respect to any matter not enunerated in

any of the lists in Seventh Schedule. This residuary power finds
reflected in Entry 97 of List I. |If an Entry does not spell out an
exclusion fromfield of |legislation discernible on its apparent reading,
the absence of exclusion cannot be read as enabling power to legislate
inthe field not specifically excluded, nore so, when there is avail able
a specific provision in the Constitution prohibiting such |egislation

It is by reference to the anbit or limts of territory by which the
| egi sl ative powers vested in Parliament and the State Legi sl atures are
divided in Article 245. 'Generally speaking, a legislation having extra
territorial operation can be enacted only by Parlianment and not by any
State Legislature; possibly the only exception being one where extra
territorial operation of a State legislation is sustainable on the ground
of territorial nexus. Such territorial nexus, when pleaded, nust be
sufficient and real and not illusory. |In Burmah Shell GO Storage &
Distributing Co.lndia Ltd. (supra), which we have noticed, it was held
that sale for use or consunption would nean the goods bei ng brought
inside the area for sale to an ultimte consunmer, i.e. the one who
consumes. In Entry 53, 'sale for consunption’ (the neaning which
we have placed on the word "sale’) would nmean a sale for
consunption within the State so as to bring a State Legislation within
the field of Entry /53. If sale and consunption were to take place in
different States, territorial nexus for the State, where the sale takes
pl ace, would be lost. W have already noticed that in case of
electricity the events of sal e and consunption are inseparable. Any
State legislation |l evying duty on sale of electricity, by artificially or
fictionally assumi ng that the events of sal e and consunpti on have
taken place in two States, would be vitiated because of extra territoria
operation of State |egislation.

In 20th Century Finance Corporation s case, the Constitution
Bench by reference to the definition of "tax on the sale or purchase of
goods" (which too has been insertedas clause (29-A) in Article 366
by Sixth Anmendnent) opined that the situs of sale can be fixed either
by the appropriate |egislature or by Judge made | aw and no settl ed
principles for determ ning situs of sale can be laid down. Further, the
State |l egislature cannot by law, treat sales outside the State and sal es
in the course of inport as "sales within the State” by fixing the situs
of sales withinits State in the definition of sale, asit iswithin the
excl usive domain of the appropriate legislature, i.e. Parliament to fix
the location of sale by creating legal fiction or otherwise. The,
majority has clearly opined that the State where the goods are
delivered in the transaction of inter-State sale, cannot levy a tax on the
basi s that one of the events in the chain has taken place within the
State; so al so where the goods are in existence and avail able for the
transfer of right to use, there also that State cannot exercise power to
tax nerely because the goods are located in that State;, Then it was
observed that in case where goods are not in existence or where there
is an oral or inplied transfer of the right to use the goods, such
transactions may be effected by the delivery of the goods in which
case the taxable event would be on the delivery of goods. However ,
we are dealing with the case of electricity as goods, the property
whereof, as we have already noted, is that the production (generation),
transm ssi on, delivery and consunption are sinultaneous, al nost
i nstantaneous. Electricity as goods conmes into existence and is
consumed si mul taneously; the event of sale in the sense of
transferring property in the goods merely intervenes as a step between
generation and consunption. |n such a case when the generation
takes place in one State wherefromit is supplied and it is received in
another State where it is consuned, the entire transaction is one and
can be nothing el se excepting an inter-State sale on account of
i nst ant aneous novenent of goods fromone State to another
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occasi oned by the sale or purchase of goods, squarely covered by
Section 3 of C.S. T. Act.

Sale of electricity by NTPCL

In both the cases before us, contracts have been entered into
bet ween parties to the transaction, that is, the sellers and the buyers (in
other States) prior to the generation of electricity. The NTPCL
generates electricity and pursuant to these contracts supplies the sane
fromits power stations situated in the States of A P. or MP. to the
buyers in other States where it is received and consunmed. There is no
hi at us between generation, sale, supply, transm ssion, delivery and
consunpti on. The inter-State nmovenment of electricity is pursuant to
contracts of sale. Such sales can be held only as inter-State sales.

Though it nay be permissible to fix the situs of sale either by
appropriate State legislation or by Judge made | aw as held by the
maj ority opinionin 20th Century Fi nance Corporation case, we
would like to-clarify that none of the two can artificially appoint a
situs of sale so as to create territorial nexus attracting applicability of
tax legislation enacted by any State Legislature and tax an inter-State
sale in breach of Section 3 of the CST Act read with Articles 286 (2)
and 269(1) and (3) of the Constitution. No State |egislation, nor any
stipulation in any contract, can fix the situs of sale within the State or
artificially define the conpletion of sale.in such a way as to convert
an inter-State sale into an intra-State sale or create a territorial nexus
to tax an inter-State sale unless pernmtted by an appropriate centra
| egislation. But this is exactly what the definition of 'consuner’ in
Clause (2)(a) of the MP. Electricity Duty Act, 1949 has done. The
definition of consumer has been artificially extended to include any
person who receives electrical energy (w thout regard to its
consunption) and also to include a person who, receiving the
el ectrical energy in bulk, forwards it onwards for distribution
(without regard to the fact whether it transnmitted outside the State and
whet her the electricity is or is not consuned within the State). The
sane definition has been adopted inMP. Upkar Adhiniyam 1981
This definition of consuner shall 'have to be read down as incl uding
within it only such persons who receive the electricity for
consunption or distribution for consunption within the State.
Wt hout such reading down, the definition of 'consumer’ would be
rendered ultra vires of Articles 286 and 269 of the Constitution read
with Section 3 of the Central Sales Tax Act, 1956.

Consequences on free flow of trade

Yet another reason why we cannot accept the line of reasoning
advanced on behalf of the States of Andhra Pradesh and Madhya
Pradesh is that the same runs counter to the schene of constitutiona
provi sions and specially the Sixth Anmendnent. As has been found by
the Division Bench of Andhra Pradesh High Court in its/ inpugned
judgrment, if the reasoning suggested on behalf of the State of A P.
was accepted, the State where the deal er supplying the electricity is
| ocated and the electricity originates for sale, as also the States in
whi ch the purchaser of electricity is located and it is delivered, shal
both subject the electrical energy to taxation, by relying on the theory
of territorial nexus. Such a situation would be the one which was
obtaining in the country with respect to sales tax prior to coning into
force of the Constitution and which led to conplications and
difficulties in adm nistration of sales tax legislation and therefore, was
taken care of by the Sixth Amendnent. Such multiple taxation would
result in hanpering free nmovenent of electricity between the States,
and therefore, would be prejudicial to freedom of trade, comrerce
and intercourse throughout the territory of India, and for the unity and
integrity of the country. That would give rise to the same situation
whi ch was sought to be remedied by the Constitution and the Sixth
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Amendnent .

On behal f of the States of A P. and MP., it was subnitted that
subj ect of electricity has been specifically dealt with by Articles 287
and 288 of the Constitution and by inplication the Articles, other than
287 and 288, should be read as not dealing with electricity. This
submission is stated only to be rejected. These articles nmake sone
provisions for electricity and water or electricity in the special context
dealt with by those articles and do not exclude applicability of other
articles where electricity has been dealt with as goods.

For the foregoing reasons, we are of the opinion that no fault
can be found with the judgnment of the Andhra Pradesh Hi gh Court
which is affirmed and Civil Appeal No. 3112 of 1990 is disnissed
with costs. Civil Wit Petition T.C. No.3 of 1998 is allowed with
costs and the demand rai sed by the Chief Electrical (Electricity Duty)
and Chief Electrical |nspector, Government of MP. vide its letter
dated 30.11.1995 is directed to be quashed.
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