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This appeal by the assessee arises out of Incone Tax
Ref erence No. 279 of 1973 nade at ~the instance of the
assessee whi ch was di sposed of by the Calcutta H gh Court by
the i nmpugned judgnent dated August 25, 1978. CQut of the two
questions referred to it for its opinion, the H gh Court
declined to answer question No. 1 as it did not arise from
the judgnent of the I ncome Tax~ Appellate Tribuna
(hereinafter referred to as ‘the Tribunal’) and question No.
2 was answered against the assessee and in favour of the
Revenue. The said question was in these termns: -

"Whet her the Tribunal was right in

hol di ng that on the facts and

ci rcunst ances of the case the

exchange of one security - for

anot her could be described as

real i sation of the security

resulting in profit?"

The matter relates to the assessnment year 1963-64 for
the relevant previous year ended on July . 31,  1962. The
assessee is a conpany dealing in shares. It was  hol ding
14500 shares of Asiatic Oxygen & Acetylene Conpany Limited
(hereinafter referred to as ‘the first Conpany’'), of the
face value of Rs. 10/- each as its stock-in-trade. The said
shares were valued by the assessee at Rs. 1,45,000/- (the
cost price) at the end of the assessnment year 1962-63 and
were included in the closing stock. In the assessment year
under reference a new conmpany, Asiatic Oxygen ' Ltd.
(hereinafter referred to as ‘the second Conpany’) had rmade
an offer to obtain shares of the first Conpany in exchange
for the allotnent of its own shares at the rate of 38 equity
shares in the second conpany for 10 equity shares in the
first conpany. The assessee accepted the said offer and
recei ved 55,100 shares of the second conpany in exchange of
the aforesaid hol ding of 14,500 shares in the first conpany.
The face value of the shares of the second Conpany was Rs.
10/ - per share. The assessee, however, val ued the shares of
the second Conpany also at Rs. 1,45,000/- being the cost
price of the shares of the first Conpany. The Incone Tax
Oficer did not accept the contention of the assessee that
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it had not earned any profit in the transaction. He found
that the market quotation of the shares of the second
Conpany, as on 11th August, 1962, i.e., only 11 days after
the close of the relevant previous year, was Rs. 10.12 per
share. He valued the shares of the second conpany of Rs.
10/ - per share and held that Rs. 5,51,000/- was the val ue of
the shares of the second Conpany. He, therefore, held that
the assessee had earned a profit of Rs. 4,06,000/- in the
said transaction and brought that ambunt to tax as the
assessee’s incone fromshare dealings. The appeal filed by
the assessee was dismissed by the Appellate Assistant
Conmi ssion and on further appeal the Tribunal rejected the
contention of the assessee and that the transaction did not
result in any profit. The Tribunal rejected the application
of the assessee for referring to the High Court for its
opi nion the questions raised by the assessee but the Hi gh
Court by order dated February 18, 1974 directed the Tribuna
to state a case and refer the two questions raised by the
assessee and consequently the two questions were referred by
the Tribunal" out of which question No. 2 has been answered
agai nst the assessee by the Hgh court by the inpugned
j udgrent .

Shri H K Puri, the [learned counsel for the assessee,
has urged that the H gh Court was in error in answering the
sai d question against the assessee. According to Shri Puri,
since the assessee has been found to be a dealer in shares
and the shares of the first Conpany held by assessee were
part of its stock-in-trade, the fact that those shares were
exchanged with the shares of the second Company woul d not,
by itself, mean that the assessee had earned a profit in
that transaction. According to Shri Puri, the assessee could
be said to have earned profit in the transaction only when
it would have sold the shares of the second Conpany at a
price higher than that entered in its books. Shri Puri has
also submtted that the process of obtaining the shares of
the second Conmpany in exchange for the shares of the first
Conpany does not constitute a sale and has placed reliance
on the decision of this Court in Conm ssioner of |nconme Tax,
Andhra Pradesh v. Mdtors & General Stores (P) Ltd., (1967)
66 | TR 692. Shri Puri has also placed reliance on the
deci sion of the House of Lords in British South Africa Co.
v. Varty (lnspector of Taxes), 1966 AC 381, and  has
submtted that the decision of the House of Lords in
West mi nster Bank, Ltd. v. Osler (lnspector of Taxes), (1933)
1 ITR 65, referred to in the inpugned judgnent of the High
Court, has been distinguished by the House of Lords in the
subsequent decision in the case of British South Africa Co.
v. Varty (Inspector of Taxes) (supra).

The question that arises for consideration is whether
the surrendering of its shares in the first Conpany in
exchange for the shares of the second Conpany- by the
assessee can be regarded as realisation of the security on
the date of such surrender and exchange. If it can be so
regarded that the sum of Rs. 4,06,000/-, the difference
bet ween t he book val ue of 14,500 shares of the first Conpany
and the market value of the 55,500 shares of the second
Conpany as on the date of the such realisation, will have to
be treated as profit earned by the assessee in that
transacti on.

In the inpugned judgment the Hi gh Court has agreed with
the decision of the Tribunal that the exchange of the shares
of the first Conpany wth the shares of the second Conpany
isto be treated as realisation of the security. The said
view of the High Court, as wll be presently seen, is in
consonance with the established principles governing the | aw
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inthis field.

In Westminister Bank, Ltd. v. GOsler (Inspector of
Taxes) (supra) the appellant was hol ding National War Bonds
which were surrendered in exchange for conversion | oan and
war | oan and the value of the stock received in exchange was
greater than the cost to the Bank of the National War Bonds.
The question was whet her the excess ampunt coul d be regarded
as profit of the Banker’'s trade for the purpose of incone
tax. On behalf of the Bank it was argued that the nature of
the transaction was equivalent to a nmere exchange of an item
in the stock-in-trade of the trader and that in fact there
was no realisation of profit and there was a mere accretion
of capital value which 'could not be brought into account
until in fact it had been realised.

Dealing with the said contention Lord Buckmaster said:

"The exchange effected in t he

present case was in fact the exact

equi val ent of what woul d have taken

place had instructions been  given

to. ‘'sell the original sock and
invest the proceeds in the —new
security. The i nvest ment

represented by the —original War
Bonds cane to an end as soon as the
new securities were taken in its
pl ace, when a new venture was begun
inrelation to the new hol di ng, and
the fact that this transformation
took place by . the process of
exchange does not in any -opinion
avoi d the conclusion that there has

been what is described as a
real i sation of the security."”
[ pp. 68, 69]

The decision of Row att, J.-in Royal Insurance Co. Ltd.
v. Stephen, 14 Tax Cases 22, was approved in the said case.
In the case of Royal Insurance Co. Ltd. v. Stephen (supra)
the appellant conpany had, under the Railways Act, 1921, to
accept new stocks in the amal gamated conpani esin exchange
for the stock held in the conpani es which were absorbed and
which resulted in loss to the appellant-conpany.” The claim
of the appellant-conpany for deduction of —such |oss  was
upheld by Rowl att, J. who held: -

"At the bottom of this principle of

waiting for a realisation, | think

there is this idea; while an

i nvestment is going up or down for

I nconme Tax purpose the Conpany

cannot t ake any notice of

fluctuations, but it has to take

noti ce of themwhen all that state

of affairs conmes to an end, when

that investnent is wound up | will

say - "wound up" is an unfortunate

expression perhaps and | wll say

when an investnent ceases to figure

in the Conpany’'s affairs, when it

is known exactly what the hol ding

of that investnent has neant, plus

or mnus to the Conpany, and then

the Conmpany starts so far as that

portion of its resources is

concerned with a new investnent.

Then one knows where one is and it

is no longer a question of paper
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it is a question of fact and that

is a realisation. I think that is

the point of view from which it

ought to be |ooked at, and | ooking

at it fromthat point of viewthe

Conpany is right. It has done with

the investments in the conpanies.

They have disappeared. It is known

exactly in noney. It is known now

exactly what their holding of them

has meant to the Company. They will

never nmore go up or down. VWhat will

go up or down now are the different

shares in t he new._conpani es,

al together different i nvest ment s

really, and therefore I think that

the old investrment-is closed and

realised and a new investnent is

started.”

[pp. 28, 29]

Simlarly in California Copper  Syndicate v. Harris, 5
Taxes Case 159, decided by the Court of Ex-chequer in
Scot | and, Lord Trayner has said: -

"But it was said that the profit -

if it was profit - was not realised

profit and, therefore, not taxabl e.

| think the profit was realised. A

profit is realised when the seller

gets the price ‘he had bargained

for. No doubt here the price took

the form of fully paid-shares in

anot her conpany, but, if there can

be no realised profit, except when

that is paid in cash, the shares

were realisable and could have been

turned into cash, if the appellants

had been pleased to do so. | (cannot

think that Income Tax is due or not

according to the manner in which

the person maki ng t he profit

pl eases to deal with it."

[p. 167]

These observations have been quoted with approval by
this Court in Raja Mhan Raja Bahadur v. Conm ssioner of
I ncome Tax, U.P. (1967) 66 ITR 378. |In ~that case, the
assessee, carrying on business of noney |ending, had
obtained a decree against a debtor and had received
Encunbered Estate Bonds of U P. CGovernnent in part
satisfaction of the liability of the debtor. The said Bonds
were sold by the appellant in the year relevant “to the
assessment year subsequent to the year in which'they were
received. It was held that the Bonds were a fresh security
the liability of the original debtor having been substituted
by an obligation by the State and since the Bonds were
convertible in terms of noney, incone was realised by the
assessee when the bonds were received.

The subsequent decision of the House of Lords in
British Sough Africa Co. v. Varty (Inspector of Taxes)
(supra) does not lend assistance to the subm ssion of Shr
Puri. In that case the appellant-conmpany in 1953 had |ent
200, 000 pounds to a gold mning conmpany and in return had
received, inter alia, an option to subscribe for 100,000
shares in the mning conpany at 1 pound per share, the val ue
of the shares then being 19 S.6 d a share. In 1954 when the
value of the shares ad gone up to 43 S.6 d a share the
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appel | ant exercised the option and obtained shares worth
217,500 pounds for which they paid 100,000 pounds. The
conpany was assessed for incone tax on a profit of 117,5000
pounds. On behalf of the conpany it was urged that upon the
exercise of the option there was a realisation because the
option which was a "trading asset” or an itemof "stock-in-
trade" was exchanged for or was replaced by a different item
of stock-in-trade which had a value in noney’'s worth. The
said contention was rejected by the House of Lords (Lord
Quest dissenting). |IT was held that the appell ant-conpany
never, in fact, realised their option in the sense of
passing it on, for a consideration to soneone el se and that
there was neither a sale of the option or its exchange for
sonet hing el se and that ~ when the conpany exercised their
option or wused or availed thenselves of their rights they
did not nmake the end of the trading transaction and that
there was nerely the end of +the beginning of a trading
transaction. It ~was enphasised that there was no el enent of
exchange as there was in Royal 1Insurance Co. Ltd. v. Stephen
(supra) and in Westm nister ~Bank, Ltd. v. Gsler (Inspector
of Taxes)  (supra). [See : Lord Morris of Borth-Y-Cest at
pp. 394-395]. Lord Cuest, in his dissenting judgnent, however
felt that the option  was a trading asset of the appell ant-
conpany and, applying the principles laid down in Roya
I nsurance Co. Ltd. v. Stephen (supra) and Westnmi nister Bank
Ltd. v. Osler (lnspector of Taxes) (supra), held that the
exercise of option anounted to a realisation of the option
which resulted ina'trading profit-of 117,5000 pounds. This
woul d show that the principles laid down in Royal |nsurance
Co. Ltd. v. Stephen (supra) and Westm ni ster Bank, Ltd. v.
Csl er (Inspector of Taxes) (supra) have been affirnmed by al
the law Lords and the difference anobngst themwas only as
regards the applicability of the said principles. to the
facts of that case

Conmi ssi oner of Income Tax, Andhra Pradesh v. Mdtors &
Gener al St ores (P) Ltd. (supra) rel ates to the
interpretation of the word "sale" in Section 10(2)(vii) of
the I ncone Tax Act, 1922. The said decision has no bearing
on the present case.

Having regard to the principles laid down in the
deci sions aforenentioned, it nust be held that the Hi gh
Court has rightly taken the viewthat as a result of their
havi ng taken the shares in the second Conpany in exchange of
the shares of the first Conpany the assessee had nmde
realisation of the value of the shares of the first Conpany
and the difference between the price of the shares of the
first Conpany and the second Conpany on the date of such
exchange, i.e., Rs. 4,06,000/-, has to be treated as a
profit of the assessee and has been rightly assessed as
i ncomre of the assessee. W, therefore, do not find any nerit
n the appeal and the sanme is accordingly dismssed. But in
the circunstances no order as to costs.

The assessee has al so nade an application for urging
addi ti onal grounds wherein it is requested that additional
guestion as nentioned in paragraph 9 of the said application
may be franed or directed to be called for by the H gh Court
fromthe Tribunal. W have perused the said application. W
do not find any merit in the sane. It is accordingly
di smi ssed.




