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PETI TI ONER
SHANKAR PRAHLAD DESHPANDE & ORS

Vs.

RESPONDENT:
SETH GENDALAL MOTI LAL PATNI & ORS

DATE OF JUDGVENT:
29/ 10/ 1969

BENCH

ACT:

Madhya Pradesh Abolition of Proprietary Rights (Estates,
Mahals and Alienated lLands) Act 1 of 1951, ss. 22, 23-
Di scharge of debt for nonsubm ssion of statement of claim
Fresh 'order under s. 22 by clains officer necessary where
previ ous ‘order to submt claimannulled by Board of Revenue.

HEADNOTE:

A nortgagor applied to'the Clainms Oficer under s. 19 of the
Madhya Pradesh Abolition of Proprietary Rights (Estates,
Mahal s and Alienated Lands) Act 1 of 1951 for determi nation
of the debt due to the nortgagee and for scaling down the
debt . The nort gagee contended that t he debt , by
adj udi cation of court, had been merged into a decree and
there was no secured debt which could be determ ned or
scal ed down. The Cains, Oficer held that there was a debt
due to the nortgagee, that it was a secured debt and that he
had jurisdiction for "determ ning the debt" and directed the
nortgagee to submt a statement of the claimunder s. 22 of
the Act. On appeal by the nortgagee, the Board of Revenue,
following the judgnent of the High Court in Rankishan v.
Board of Revenue, Madhya Pradesh |.L.R [1954] Nag. 430,
held that the daimOficer had 'no jurisdiction to ‘decide
whet her the debt was a secured debt. Upon the Hi gh Court
overruling Rankrishna’s case in Jethalal Bhawanji V.
Prabhakar Sadasiv 1. L.R [1956] Nag. 147, the nortgagee
field a statement of his claimbefore the Caims Oficer
The nortgagor contended that the debt stood di scharged under
s. 22 of +the Act as the nortgagee had failed to file a
statement of his claimas originally directed by the C ains
Oficer. The dains Oficer upheld the contention. The
Conmi ssioner in appeal set aside the order of (the dCains
Oficer discharging the debt and a petition in the  High
Court against the Conmm ssioner’'s order was sunmarily
di smissed. Disnissing the appeal to this Court,

HELD : Section 22 enacts a penal provision and unless the
conditions precedent are satisfied, the debt could not by
operation of the statute be di scharged.

In the present case the order of the Caims Oficer was
reversed by the Board of Revenue, and all directions given
by the Cains Oficer, pursuant to his order <calling upon
the nortgagee to file a statement of his claim stood
annul | ed. Thereafter the -Cainms Oficer did not pass any
order under s. 22 of the Act 1 of 1951 directing that the
proceeding shall continue and further directing that a
notice shall issue calling upon the nortgagee to file a
statement of the claim Until a notice, wvalid in |aw,
directing that a statement be filed was served upon the
nortgagee and he failed to comply with it, the debt could
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not be discharged. [179 G 180 B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2373 of 1966.
Appeal fromthe judgnent and order dated Septenber 1964 of
the Bonbay Hi gh Court Nagpur Bench in Special Gvil Appli-
cation No. 471 of 1964.

178

C.B. Agarwala, G, L. Sanghi, P. N Kukde and A. G Ratna-
parkhi, for the appellants Nos. 1, 2 and 4 to 6.

R M Hazarnavis and A G Ratnaparkhi, for appellant
No. 3.

S. T. Desai, M S. Cupta and S. K Dhingra, for respondent
No. 1.

N. S. Bindraand S. ‘P. Nayar, for respondents Nos. 2 and 3.
The Judgnent of the Court was delivered by

Shah, 'J.-Gendal al -hereinafter called 'the nortgage -filed
Suit No. 11 of 1939 for recovery of the anount due under a
deed of nortgage of proprietary rights in certain villages
executed in 1929 by Prahl ad-father of the appellant. A
prelimnary nortgage decree was passed declaring that Rs.
2,16,309/11/9 were due on the nortgage. " The decree was made
absol ute for sale. The nortgage conmenced in 1948
proceedi ngs for executing the decree.

On March 31, 1951, the Madhya Pradesh Abolition of Pro-
prietary Rights (Estates, Mahals, Alienated Lands) Act 1 of
1951 was brought into force. By virtue of s. 3 of that Act
the proprietary rights of holders of estates, mahals,
alienated villages. and alienated | ands stood vested in the
State. Chapter |V of the Act provided for "determnation of
debts". The nortgagor Prahlad applied on April 26, 1951 to
t he C ai s Oficer wunder S 19 of t hat Act for
"determination of the debt" due to the nortgagee and for
scaling down the debt. The nortgagee contended that the
debt had, by adjudication of the Court, been nerged into a
decree and there was no "secured debt" which ‘could be
determined or scaled dowmn. The Claims Oficer  held that
there was a debt due to the nortgagee, that it was a secured
debt, and that he had jurisdiction to "determ ne the debt".
On November 19, 1951 the daims Oficer directed the
nortgagee to submt a statenent of the claimunder s. 22 of
the Act.

Against the order of the Clains Oficer, the nortgagee
appeal ed to the Board of Revenue. Follow ng the judgnment of
the Nagpur Hi gh Court in Rankishan v. Board of Revenue,
Madhya Pradesh(1), the Board of Revenue set aside the order
holding that the dains Oficer had no jurisdiction to
decide the question Wether there was a secured debt, and
that the Civil Court alone was conpetent to decide that
qguesti on.

In the execution application filed by the nortgagee the
Additional District Judge held that there was a secured debt
within the neaning of s. 19 read with s. 17(1) of the Act
due to the nortgagee under the nortgage, notw thstanding the
decree passed by the Cvil Court.

(1) I.L.R[1954] Nag. 430.
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On Cctober 3, 1955, the Hi gh Court of Nagpur in Jethala
Bhawanji v. Prabhakar Sadashiv(1l) overrul ed the Judgnent in
Rankrishna’s case (2 ) , and held that the dains Oficer
had jurisdiction to decide whether a debt was a secured
debt . The nortgagee then filed on January 23, 1958, a
statement of his claim On March 26, 1958, the appellant-
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son of the original nortgagor Prahl ad-contended that the
debt stood di scharged because the nortgagee had failed to
file a statement of his claimas ordered on Novenber 19,
1951 by the ains Oficer. By order dated Decenber 24,
1962 the Cdains Oficer upheld the contention of the
appel | ant . Agai nst that order the nortgagee preferred an
appeal to the Comm ssioner, Nagpur Division. At the hearing
of the appeal, the appellant contended that the Conm ssioner
had no jurisdiction to hear the appeal. The Conmi ssi oner
rejected the contention of the appellant and set aside the
order of the Clains Oficer discharging the debt.

A petition noved by the appellant in the’ H gh Court of
Bonbay at Nagpur chall enging the order passed by the Comm s-
sioner was summarily dismissed. Wth certificate granted by
the H gh Court, this appeal has been preferred.

Counsel contended that the nortgagee failed to file a state-
ment of account pursuant to the order dated Novenber 19,
1951 by the Clainms Oficer, and by virtue of s. 22 of the
Madhya' Pradesh Abolition of Proprietary Rights (Estates,
Mahal s, ‘Alienated Lands) Act 1 of 1951 the debt stood
di schar ged. But the order of the Claims Oficer holding
that there was a secured debt was set aside in appeal by the

Board of Revenue. Any proceedi ng consequent upon that
adj udi cation was, i'n view of the judgnent of the Board of
Revenue, unaut horised. That decision of the Board of
Revenue becane final between the parties. It cannot be

contended that because in another proceeding the H gh Court
of Nagpur expressed the view that the judgnment on which the
Board of Revenue relied was erroneous, the direction of the
Clains Oficer requiring the nortgagee to file his statenent
of account was revived, and if the directions of the dains
Oficer word not conplied with, the debt due to the
nort gagee was di scharged. The order of the Clains Oficer
was reversed by the Board of Revenue, and all directions
given by the daims Oficer, pursuant-to his order calling
upon the nortgagee to file a statement of his claim stood
annul | ed. The Nagpur Hi gh Court in Jethalal Bhawanji’s
case(l), it 1is true, decided that the Clains Oficer was
conpetent under s. 23 of MP. Act 1 of 1951 to determne
whether a debt is a secured debt. But the first order of
the dains Oficer was annull ed by order of the Board of

(1) I.L.R [1956] Nag. 147.

(2) I.L.R (19541 Nag. 480.
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Revenue and thereafter that officer did not pass any - order
under s. 22 of Act 1 of 1951 directing that the proceeding

shall continue, and further directing that a notice shal
i ssue calling upon the nortgagee to file a statenment of  the
claim Until a notice, valid in law, directing that a

statement be filed was served upon the nobrtgage and he
failed to conply with it, the debt could not be discharged.
Secti on 22 enacts a penal provision and unless the
conditions precedent are satisfied, the debt could not by
operation of the statute be di scharged).

The High Court was right in dismssing the petition. The
appeal fails and is dism ssed with costs.

Y. P.

Appeal dism ssed
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