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ACT:

Income Tax Act. 1922, ss. 12B, 16(3)(a)(iii)--Appellant
transferring shares to wife--profit made on sal e of shar es
by way of <capital gains--if liable to be included as
appel l ants "incone’ .

HEADNOTE:

The appellant nmade a gift in-1951 of certain ordinary and
preference shares in a conpany to. his wife and on the date
of transfer the value of the shares was Rs. 69, 730. After
the conmpany had converted the preference shares into
ordinary shares the appellant’s wife sold nost of the shares
held by her for Pa. 1,54,800, resulting in a capita

gain of Rs. 70,860 as conmputed under s. 12B of the Incone
Tax Act. 1922. She deposited the entire anmount  realised
from the sale of shares with a firmand thereby  earned an
interest of Rs. 9,288 per year. In the appel l ant’ s
assessnment for 1957-58, the Income Tax O ficer included the
amount of Rs. 70,860 on the viewthat the —gain resulting
from the sal e of the shares was the incone of the
appellant’s wife which arose directly or indirectly from
assets transferred by himwthin the meaning of s. 16
(3)(a)(iii) of the Incone Tax Act, 1922. Simlarly, in the
appel l ant’s assessment for the year 1958-59'  and- 19591-60,

the interest amount  of Rs. 9,288 was also included as

income within the neaning of s. 16 (3) (a) (iii). In
appeal s nade agai nst the three assessnent orders, while the
Appel l ate Assistant Comm ssioner disnmissed the appeal in

respect of the assessnent year 1957-58 be partly allowed the
ot her two appeals taking the view that only that part of the
interest which was attributable to the nonetary val ue of the
shares at the tinme of the gift was liable to be included in
the appellant’s total incone under s. 16 (3)(a)(iii); since
the nonetary value of the shares gifted to the wife at the
time when the gift was made was. only Rs. 69,730. the
interest attributable to it worked, out at Rs. 4,138 and
only this amunt could be included in the appellant’s
i ncome. The Appellate. Tribunal dism ssed the appellant’s
further appeal and also allowed cross appeals filed by the
Departnment. The High Court. upon a reference. held that the
sum of Rs. 70,860 was properly included in the appellant’s
i ncome, in 1957-58 but that the interest ampunt in excess of
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Rs. 4.138 was not liable to be included in his income for
1958-59 and 1959-60.
In the appeal to this Court the only question for
consi deration was whether the amount of Rs. 70.860 was the
appel l ant’ s income wunder s. 16 (3)(a)(iii). It was
contended on his behalf (i) that what comes within the anbit
of s. 16(3.)(a)(iii) is the incone from the transferred
assets.which is different fromthe profits or gains arising
from the sale of the transferred assets. or in other words
"the capital gains" fromthe transferred assets; and (ii)
that s. 16(3)(a)(iii) was enacted in 1937 when the word
"incone’ did not include ’capital gains’ and incone fromthe
property was understood to be incone falling under that head
ins. 6 of Act.
HELD: The High Court had rightly decided that the anpunt.
of Rs. 70,860 was properly-included in the assessees income
under s. 16 (3) (a) (iii).
361

(i) /There isno logical “distinction between incone
arising. fromthe asset transferred to the wife and arising
fromthe sale of the assets so transferred. The profits or
gai ns which arise fromthe sale of the asset would arise or
spring fromthe asset, although the operation by which the
profits or gain is mde to arise out of the asset is the
operation of sale/ [364 G -H

(ii) Athough «at the tine when s.. 16(3)(a)(iii) was
enacted the definition of ’incone’ did not include ’'capita
gai ns’, capital gains having been brought w thin the nmeaning
of "income’ ins. 2(6C, the -expression 'incone’ as used
in s. 16(3)(a)(iii)  nust be construed according to the
amended definition of —the wrd and would, therefore,
include capital gains. There is nothing in the context or
| anguage of s. 16(3)(a)(iii) of the Act to suggest that
capital gains are excluded fromits scope and there is no
reason why a restricted interpretation should be given to
the provisions of s. 16(3) (a) (iii). [365 C -E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2454 of 1966.
Appeal from the Judgment and order dated February 19/22,
1965 of the Bonbay Hi gh Court in Income-tax Reference No. 2
of 1962.

Sanat P. Mehta, and J.B. Dadachanji, for the appellant:
Niren De, Solicitor-CGeneral, B.RL. Ilyengar, and R N.
Sacht hey, for the respondent.

The Judgrment of the Court was delivered by

Ramaswam, J. This appeal is brought by certificate /from
the, judgment of the Bonbay High Court dated the 22nd
February, 1965 in Income-tax Reference No. 2 of 1962.

In the year 1951 the assessee Manekl al Ujanshi (hereinafter
referred to as the assessee) made a gift of 1,184 ordinary
and 155 preference shares in Changdeo Sugar MIls Ltd. to
his wife Bai Laxm bai. The total value of these transferred
shares on the date of the transfer was Rs. 68,730/-.
Subsequent to the transfer the conpany converted t he
pref erence shares into ordi nary shares giving the
sharehol ders 8 ordinary shares for each preference share
with the result that on Decenber 31, 1954, Bai Laxm bai held
inall 2,424 ordinary shares of the mlls. Qut, of these
2,424 shares. Bai Laxm bai sold 2,400 shares on August 1
1956, for the sumof Rs. 1,54,800/- resulting in a
capital gain of Rs. 70,860/- as computed under s. 12B of
the I ncone-tax Act. The whol e amobunt realised by the sale of
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the shares was deposited’ by Bai Laxmibai with Ms. AH

Bhi vandiwalla & Co., in which Maneklal as well as his son,
Sevantilal, happened to be partners. The anount deposited by
Bai Laxnibai fetched a yearly interest of Rs. 9,288/-. 1In

the assessnent of Maneklal for the assessnent year 1957-58
the I ncone Tax O ficer included the amunt of Rs. 70, 860/ -
whi ch was the profit nade by Bai Laxm bai on the

362

sale of the shares, as income of Maneklal under S.
16(3)(a)(iii) of the Indian Income Tax Act. Similarly, in
the assessment of Maneklal for the assessnent years 1958-59
and 1959-60, the Incone Tax O ficer included in each year
the amobunt of Rs. 9,288 which was the interest earned by Ba
Laxm bai on the deposit of the sale proceeds with Ms.
Bhi vandiwal la and Co. as the incone of Maneklal under s.
16(3)(a)(iii). According to the Income Tax O ficer the gain
which had resulted fromthe sale of the shares was the
incomre - of the wife of the assessee which arose directly or
indirectly fromthe assets transferred by the assessee to
his wifle ~“otherwi se than for adequate consideration and
therefore was required to be included in the conputation of
the total inconme of Maneklal . The Income Tax O ficer also
took the view that the anpunt of interest which Bai Laxm ba
had received fromthe sale proceeds deposited by her wth
Ms. Bhivandiwalla & Co. was also incone of the wfe of
Manekl al whi ch arose directly or indirectly fromthe assets
transferred by Maneklal to her. Accordingly, in the
assessnment order for the first year, the Inconme Tax O ficer
i ncluded the anpunt of Rs. 70,860/- and in the assessnent
orders for the next two years, he included the anmount
of Rs. 9,288/- in the total taxable inconme of Manekl al
Appeal s against all these three assessnent orders were
filed before the Appellate Assistant Commissioner. In the
appeal against the first assessment order for the assessnent
year 1957-58 the Appellate Assistant Conm ssioner agreed
with the view taken by the Inconme Tax Oficer and
di smssed the appeal. |In the other two appeals, he partly
al | owed the appeals taking the view that only that part of
the interest which was attributable to the nonetary
val ue of the shares covered by the shares at the tinme of the
gift was liable to be included in the total -incone of
Manekl al in accordance wth the provisions o.f S.
16(3)(a)(iii) and the

bal ance could not be included under the said provision
Since the nmonetary value of the shares gifted to Ba
Laxmi bai at the tine when the gift was made was only Rs.
69, 730/-, the interest attributable to it worked out at Rs.
4,1 38/-. Qut of the total interest of Rs. 9,288/- which
was received by Bai Laxmibai in each of those  years, he
directed that only an amount of Rs. 4,183/- should be
included in the total incone of Maneklal in each “of ' those
two years and the balance of Rs. 5,105/- should be deleted.
Agai nst the orders of the Appellate Assistant Conmi ssioner
on these appeals the assessee appealed to the Appel lLat e
Tri bunal . The Departnent, on the other hand, appealed
against the orders of the Appellate Assistant Conmi ssioner
for the years 1958-59 and 1959-60 insofar as they allowed
exenption in respect of Rs. 4,183/- out of the tota
amount of Rs. 9,288/- for each year. The Appellate Tribuna
di smssed the appeal of the assessee with regard to the
assessment year 1957-58. For the assessnment years

363

1958-59 and/ 959-60, the Appellate Tribunal allowed the
appeal s of the Departnment and di smissed the appeal of the
assessee for the assessnent. year 1959-60. According to
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these decisions of the Appellate Tribunal the result was
that for the assessnent year 1957-58 the order of the
Income Tax O ficer that the anpbunt of Rs, 70,860/- which was
the profit or gain on the sale of the shares by Ba
Laxm bai was |iable to be included in the total income of
Manekl al was upheld and for the later twd, years the entire

ampunt of interest viz., Rs. 9,288/- was held to be liable
to be included in the total incone of Maneklal in each of
those two years. Thereafter, at the instance of the

assessee, the Appellate Tribunal stated a case to the High
Court on the follow ng questions of |aw
"1. Wether in conputing the tota
i nconme of ‘Manekl al for the assessnent year
1957-58, the sumof Rs. 70,860/- has been
properly ~included therein in accordance wth
the provisions  of s. 16(3)(a)(iii) of the
I nconme-tax Act, 1922 ?
2. Whet her in conmputing the total incone
of Maneklal for the assessment year 1958-59
the sum of Rs. 5,104/- has been properly
i'ncluded therein in accordance with provisions
of s. 16(3)(a)(iii) of the Income-tax Act,
19227
3. \Whether in conputing the tota
i nconme of Maneklal for the assessnment year
1959-60, the sumof Rs.” 4,183/- has been
properly included therein in accordance
with' the provisions of s. 16(3)(a)(iii) of
the I ncone-tax Act, 1922 ?
4. Whet herin conputing the total incone
of Maneklal for the assessment year . 1959- 60,
t he sum of Rs. 5,105/- has been  properly
i ncl uded therein in ~accordance wth t he
provisions of s. 16(3)(a)(iii) of the | Incone-
tax Act, 1922 2"
By its judgment dated February 19, 1965 the Hi gh Court
answered the first question inthe affirmative and’/ agai nst
the assessee. It answered questions Nos. 2 & 4 in favour of
the assessee and against the Departnent. As regards
guestion No. 3, the Hi gh Court —answered it “in the
affirmative and in favour of the Department. The reason was
that Counsel for the assessee did not press it or challenge
the correctness of the view taken by the Appel | ate
Tribunal and accepted as correct the conclusion of -the
Tribunal with regard to the point involved in that question
Section 16(3)(a)(iii) of the Income Tax Act, 1922
provi des as foll ows:
364
"in computing the total incone of any individual for’ the
pur pose of assessment, there shall be included :-
(a) so nmuch of the income of a wife of such individual as
arises directly or indirectly ..........

(iii) fromassets transferred directly or indirectly to
the wife by the husband otherwise than for adequat e
consideration or in connection with an agreenent to live
apart".

Section 2(6C) of the Incone-tax Act, 1922 states:

"I ncome’ includes ............

(vi) ’'any capital gain chargeabl e under section 12B

Section 12B of the Income Tax Act enacts:

(1) The tax shah be payabl e by an assesee under the head
"capital gains’ in respect of any profits or gains arising
fromthe sale, exchange, relinquishnent or transfer of a
capital asset effected after the 31st day of March, 1956,
and such profits and gains shall be deened to be incone of
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the previ ous year in whi ch the sal e. exchange,
relinqui shnent or transfer took place;...... "

Wth regard to the first question M. Mehta put forward
the argument that what cones within the anbit of s.
16(3)(a)(iii) 1is the income fromthe transferred assets,
which is different fromthe profit or gain arising from the
sale of the transferred assets, or in other words, "the
capital gains" fromthe transferred assets. It was argued in
the first place that what cones within the anbit of s. 16
(3) (a) (iii) was "the income fromthe assets’ i.e., the
i ncome which the asset produces while it continues to remain
in the hands of the assessee and does not include the gain
which the assessee nmakes by selling the asset and parting
with possession of it. W see no justification for this
ar gunent . In our opinion there is no logical distinction
between incone arising fromthe asset transferred to the
wife and income -arising fromthe sale of the assets so
transferred. The profits or gains which arise fromthe sale
of the asset would arise or spring fromthe asset, although
the operation by which the profits or gains is nade to arise
out of the asset is the operation of ‘the sale. |If the asset
enpl oyed, say by way of -investnent and produces incone, the
income arises or springs fromthe asset; the operation

whi ch causes the income to spring fromthe asset, is the
operation of the/ investnent. |In the operation of the
i nvestment, inconme i's produced,

365

while the asset continues to belong to the assessee, while
in the operation of a sale, gainis produced, which is stil

income but in the process thetitle to the asset is parted
with. Although the processes-involved in the two cases are
different, the gain which has resultedto the owner of the
asset, in each case, is the gain, which has sprung up. or
arisen fromthe asset. There is hence no warrant for the
argunent. that the capital gainis not income arising from
the assets but it is incone which-arises from a source

which is different fromthe asset (itself. It was argued in
the second place that s. 16(3)(a)(iii) was enacted in 1937
when the word 'incone’ did not include 'capital gains’ and
income from property was understood to be incone falling
under that head in s. 6 of the Act. The inclusion of
"capital gains’ in the definition of 'income™ was for the
first tinme enacted in 1947. It is true that at the tinme

when s. 16(3)(a)(iii) was enacted, the definition -of’
"incone’ did not include 'capital gains’ but capital ~gains

havi ng been brought w thin the neaning of "incone’ in s.
2(6C) the expression 'incone’ as wused in s. 16(3) (a)
(iii) nust be construed according to the anended definition
of the word and would, therefore, include capital gains.

There is nothing in the context or |anguage of s. 16(3) (a)
(iii) of the Act to suggest that capital gains are  excluded
from its scope. W see no reason why a restricted
interpretation should be given to the provisions of s.
16(3)(a)(iii) as contended for the appellant. On the
contrary, the object of the enactnment of the sectionis to
prevent avoi dance of tax or reducing the incidence of tax
on the part of the assessee by transfer of his assets to.
hi s wife or minor child. It is a sound rul e of
interpretation that a statute should be so construed as to
prevent the mschief and to advance the remedy according to
the true intention of the nmakers of the statute. W are,
therefore, wunable to accept M. Mehta's argunent on this
aspect of the case.

For the reasons given we hold that the Hi gh Court has
rightly answered the first question against the assessee and
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this appeal is accordingly dismssed with costs.

R K P.S. Appeal dism ssed.
L1Sup.Cl/68--9
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