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PETI TI ONER
CHOUTH PARSAD GUPTA

Vs.

RESPONDENT:
UNI ON CF | NDI A AND CRS

DATE OF JUDGVENT:
31/ 08/ 1966

BENCH
WANCHOO, K. N.
BENCH
WANCHOO, K. N.
SHAH, J.C.
BACHAWAT, R. S.

Cl TATI O\
1967 Al R 1080 1967 SCR (1) 207

ACT:

Code of Cvil Procedure (Act V of 1908); s. 145 and O XXl
r. 46(1) -Prohibitory order under the rule-1f s. 145 s
attracted

HEADNOTE:
The appellant, who was the decree-hol der, applied for the
execution of the decree. The Sub-Divi sional Oficer

Mlitary Engineering Service, was in possession of sone
novabl e property of the judgnent-debtor.  The Court | ordered
attachment under 0. XX, r. 46(1), Cwvil Procedure Code by
prohi biting the Sub-divisional Oficer from handing over the
property to the judgnent-debtor. | Thereafter, in-stead of
following the proper price(lure which was to ‘sell the
property under O XXI, r. 64 and then pass an order for its
delivery wunder O XX, r. 79(2), the Court ordered the Sub-
di visional O ficer to produce the property, and, when it was
not produced, proceeded under s. 145 of the Code treating
the Union of India as the principal judgnment-debtor.

HELD: Section 145 of the Code was not applicable to the
cage. That section only applies when a  person becones
liable as a surety and the execution Court. was wong in
hol ding that the Sub-divisional Oficer becane a surety
simply because attachnent had been made by the | prohibitory
order under O XXI, r. 46(1). [209-H, 210 B-(C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 556 of 1964.
Appeal fromthe judgnent and order dated March, 24, 1961 of
the Assam and Nagal and H gh Court in M A (F) No. 29 of
1956.

B. Sen and D. N. Mikherjee for the appellant.

S. G Patwardhan and R N. Sachthey, for the respondent.
The Judgrment of the Court was delivered by

Wanchoo, J.-This is an appeal on a certificate granted by
the Assam H gh Court and arises in the following circuns-
t ances. The appel | ant had obtai ned a noney decree agai nst
Thakur Prosad Joyaswal and others in 1947. As the decree
remai ned unsatisfied it was transferred from Calcutta to
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Gauhati for execution. On May 2, 1953, an application was
nmade for execution in the court at Gauhati by attachnent
under 0. XXI, r. 46 of the Code of Cvil Procedure of
certain novable property of the judgnment-debtors which was
said to be in the possession of the Sub-Divisional Oficer,
M litary Engi neering Service, Pandu. Consequently an order
was issued under O XXl r. 46 (1)(c)(iii) prohibiting the
Sub-Di visional Oficer fromparting with
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the property of the judgnent-debtors. It may be nentioned
that the Sub-Divisional Oficer is subordinate to the
Garrison Engineer, Shillong. Though certain applications
were put in on behalf of the Sub-Divisional Oficer before
the court, it was only on February 1, 1954 that the Acting
Garrison Engineer, Shillong stated before the court that the
novabl e property in question (i.e. 41 R S. joists) had been
sold and delivered as far back as November 22, 1951 to
Messrs. CGhunil al - Kanhai yal al of Pal asbari. This objection
was considered by the execution court and it held on
Septenber. 25, 1964 that this belated statenent that the
property —in question had been sold as far back as Novenber

22, 1951 could not be believed. The execution court
therefore dism ssed the objection and ordered execution to
proceed.

Thereafter orders’ were issued for the production of the
joists but they were not produced. Thereupon the appellant
applied that the Union of India should be considered to be
the principal judgnent-debtor and execution should be |evied
agai nst the Union of India. The Union of India objected to
this and on April 21, 1956 the objection of the Union of
India was dism ssed and the execution court held ‘that the

Union of India be treated as the principal judgnent-debtor
and be nmade liable to the extent of the proceeds of the
attached joists. Later on the sane day, a further ' |ega

argunent was rai sed on behalf of the Union of Indiato the
effect that as there was no surety bond the Union of India
could not be treated as the principal judgnent-debtor. This
objection was heard and finally the court ordered on / Apri
28, 1956 that even though there was no surety-bond executed
on behalf of the Union ,of India it was |liable as a surety.
Thereupon the Union of India appealed to the H gh Court
agai nst the order of April 28, 1956.

The High Court allowed the appeal and set aside the  order
,of the -execution court holding that no action could  be
taken against the Union of India under S. 145 of the Code of
G vil Procedure upon which the execution court had
apparently relied. Thereupon the appellant asked for and
obtained a certificate fromthe Hi gh Court, and that is. how
the matter has cone before us.

W are of opinion that there is no force in this appeal
Oder XXI r. 46(i) provides that in the case “of ' other
novabl e property not in the possession of the judgnent-
debtor, except property deposited in or in the custody of
any court, the attachment shall be nade by a witten order
prohi biting the person in possession of the sanme from giving
it over to the judgnent-debtor. The necessary prohibitory
order had been issued by the execution court in this case
with respect to 41 joists -and had been received by the Sub-
Divisional Oficer. Such a prohibitory order is sufficient
for the purpose of attachment, though the
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property nentioned therein is not actually taken in
possession by the Court. After attachment has been nade in
the manner provided by r. 46 the next step that the court
has to take is to order sale of the property attached. Then
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conmes O XXI r. 79 which provides that where the property
sold is novable property of which actual seizure has been
made, it shall be delivered to the purchaser [see r. 79(1)].
But where the property sold is novable property in the
possessi on of some person other than the judgnent-debtor,
the delivery thereof to the purchaser shall be made by
giving notice to the person in possession prohibiting him
from delivering possession of the property to any person
except the purchaser [see r. 79 (2)]. |In the present case
there was no actual seizure of the property but attachnent
had been nade under O XXI r. 46 (1). The proper procedure
for the court to follow was to sell the property under O XX
r. 64 and then pass an order under O XXl r. 79 (2) for its
delivery in the manner provided therein. The court however
went on asking the Sub Divisional Oficer to produce the
property and when it was not produced it proceeded under s.
145 of the Code. W agree with the H gh Court that s. 145
has no application inthe present case.

Section 145 runs thus :

"Where any person has becone |iable as surety-

(a) for the performance of any decree or any

part thereof, or

(b) for the restitution of any property

taken in execution of a decree, or

(c) for the paynent of any noney, or for the

fulfilment of any condition inposed on any

person, under an order of the court in any

suit ‘or in any proceeding consequent thereon

the decree or order may be executed against

him to the extent to which he has rendered

hi nsel f personally Iliable in the manner
therein provided for the execution of the
decr ees and such person -shall, for t he

purposes of appeal be deened a party wthin
the meani ng of s. 47:

Provi ded that such notice as the court in each
case thinks sufficient has been given to the

surety.”
A bare perusal of s. 145 shows that it applies when a person
has beconme I|iable as surety. Nowthe nmere fact that an

attachment was made of 41 joists said to be lyingwith the
Sub-Divisional Oficer by the issue of the prohibitory order
under O XXI r. 46 does not nake the Sub Divisional Oficer
or the Union of India a surety for the performance of the
decree which was in execution. There was no surety  bond
taken fromthe Sub-Divisional Oficer and the joists
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were not actually seized by the court and handed over to the
Sub Divisional Oficer as suparddar on the basis of a surety

bond. If that had been done sone question may have arisen
whet her the Sub-Divisional Oficer did becone a surety for
the performance of the decree or part thereof. But | where

nmerely a prohibitory order is issued under 0. XXI r.  46(1)
and attachnment is mmde in that manner, there can be no
gquestion of the person to whomthe prohibitory order is
i ssued becoming a surety for the perfornance of the decree.
We therefore agree with the H gh Court that s. 145 of the
Code was not applicable to this case and the execution court
was conpletely wong in holding that the Sub-Divisiona
Oficer became a surety sinply because attachnent had been
made in the manner provided in O XXl r. 46 (1),. The appea
fails and is hereby dismissed with costs to the Union of
I ndi a.

V.P. S

Appeal dism ssed.
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