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IN THE HIGH COURT OF KARNATAKA
AT BANGALORE

Dated this the 29% day of October, 2007
BlNRE:

THE HON'BLE MR JUSTICE D V SHYLENDRA KUMAR

Betweon:

DR HEMACHANDRA SAGAR

S/0 LATE R DAYANANDA SAGAR
AGED ABOUT 51 YRS

R/AT NO.45/54, TILAKNAGAR
JAYANAGAR |
BANGALORE-560 041

DR PREMACHANDRA SAGAR

S/O LATE R DAYANANDA SAGAR

AGED ABOUT 48 YRS

R/AT NO.45/54, TILAKNAGAR

JAYANAGAR

BANGALORE-560 041 .. PETITIONERS

(By Sri Jayavittal Rao Kolar, Sr Counsel
for Sri B L Acharya, Adv)

SRI D PRITHVIRAJ

S/0 NOT KNOWN

AGED ABOUT 35 YRS

R/AT NO.44B, 36TH "A"CROSS
9TH BLOCK, JAYANAGAR
BANGALORE-560 041

SMT PRAMILA NARAYANSWAMY

‘W/O DR H NARAYANASWAMY



AGED ABOUT 60 YRS,

R/AT NO.299, STH MAIN,

1ST BLOCK, KORAMAGALA

BANGALORE-560 041 RESPONDENTS

(By Sri M C Ravikumar, Adv for R-1 & 2
Sri Venkataramana, HCGP for State]

THIS CRP FILED U/S 115 OF CPC AGAINST THE ORDER
DATED 4-1-2006 PASSED IN P MISC No 726 OF 1993, ON THE FILE
OF THE XV ADDL CITY CIVIL & SESSIONS JUDGE, BANGALORE
CITY ALLOWING THE PETITION FILED BY THE RESPONDENTS
HEREIN AND PERMITTING THEM TO PROSECUTE THE SUIT IN 08
No 5759 OF 1988 AS INDIGENT PERSONS.

THIS PETITION COMING ON FOR HEARING, THIS DAY, THE
COURT MADE THE FOLLOWING:-

ORDER
This civil revision petition under Section 115 of Code

of Civil Procedure is directed against the order dated 4-1-
2006 passed in P Misc No 726 of 1993, on the file of XV
Additional City Civil & Sessions Judge, Bangalore City.

2. Under the impugned order, the leaned trial judge
had permitted the plaintiffs-respondents to prosecute the
'suit filed by them as indigent persons. It is aggrieved by
this order, the defendants in the suit have filed this civil
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revision petition.
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. 3.  Civil revision petition having been admitted and the
respondents, who are beneficiaries of the impugned ordef,
have entered appeaance through counsel Sri M C
Ravikumar. :

4. I have heard Sri Jayavittalrao Kolar, learned senior
counsel for petitioners, Sri M C Ravikumar, learned
counse] for the respondents and also Sri Venkataramana,

learned Government Pleader on behalf of the state.

5. Submission of Sri Kolar senior counsel appearing for
the petitioners is that the trial judge has committed a
serious error in passing the impugned order; that "t.hc trial
judge has not adhered to the requirement of provisions of
Order XXXII Rule 1 to 3 of CPC; that the provision having
been held to be mandatory and that aspect having
not been kept in mind by the learned trial judge,
the order impugned is vitiated. It is also urged that

the trial judge has not bestowed his attention to the
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bona fides of the applicants/plaintiffs; that the plaintiffs |
had come up with such an application after prosecuting
the suit otherwise and after 3 to 4 years after the
institution of the suit only when it was pointed out that
the plaintiffs have not paid proper court fee, they came up
with a belated petition under the provisions of Order
XXXII Rule 1 of CPC. Further submission of the learned
senior counsel is that though there were two plaintiffs, the :
second plaintiff, who came on record as legal heir of the
deceased original first plaintiff Smt Kesari Bai, was not an
indigent person, had means to pay the court fee if at all it
is required to be paid and this aspect having not béen
examined by the learned trial judge, the order impugned is
vitiated. |

6. Per contra, Sri Ravikumar, learned counsel for the
respondents-plaintiffs submits that the very civil revision |
petition is not maintainable; that the proceedings is more

am abuse of the process of the court; that the respondents |
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who were plaintiffs in the suit have been wgging a losing

battle for getting their due share in the properties of late
Dayananda Sagar ever since the year 1988, but the suit is
not progressed much; that the respondents have been

‘kept out of their legitimate entitlement by delaying tactics

adopted by the petitioners/defendants; that the civil
revision petition is not maintainable under Sectioh 115
- CPC, as the disposal of the P Misc 726 of 1993 even in
favour of the revision petitioners would not have
concluded the suit in their favour and the impugned order

being one during the pendency of the suit, the proviso to

Section 115 CPC is attracted and therefore the civil

revision petition is liable to be dismissed.

7. ‘The order leading to the above civil revision petition

has a considerable history behind it. The undisputed

facts are that: A suit had been originally filed by Smt'

Kesari Bai and Sri D Prithviraj claiming to be wife and son
respectively of late R Dayananda Sagar and for a share in
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6 :
the properties of the late Dayananda Sagar, impleading
the other two sons of late Dayananda Sagar through his
another wife. The suit though filed in the year 1988 for | |
partition on payment of a fixed court fee, as the
defendants had taken the stand that the plaintiffs are
nevertheless required to pay court fee under the
provisions of Section 35 of the Karnataka Court Fee and
Suits Valuation Act, 1958 [for short, the Act], on the
ground that the plaintiffs are not in joint possession of the
suit schedule properties and as against such a stand, the
trial court having held in favour of the defendants, the
matter had been carried to this court in CRP No 1388 of
1993, which was rejected by this court and the plaintiffs
have taken recourse to the proceedings of Order XXXIII
Rule 1 of CPC by filing P Misc No 726 of 1993. It appears
in the first round, the petition had been allowed, which
was not to the liking of the defendants, who had carried
the matter to this court with success and the plaintiffs

having carried the matter further to the Supreme Court,
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the order in revision passed by this court having been set
aside and the matter remanded to the trial court for fresh
enquiry on the P.Misc petition, the peﬂﬁon had been
examined by allowing the parties to let in evidence and on
appreciation of evidence etc., after hearing the parties, it
has now been allowed by the trial court, which is

impugned in this revision petition.

8. A perusal of the above undisputed developments
does indicate that the matter had one reached the
Supreme Court and had been remanded to the trial court
for the precise purpose of holding an enquiry on the
prayer of the plaintiffs for permission to sue as indigcnt
persons and the trial court having taken the view that the
plaintiffs are indigent persons, they can now prosecute the
suit as such, but the order permitting them to do so is no

questioned.

9. Whether such an order assuming that it is in any
way suffers from any infirmities as submitted by the
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learned senior counsel appearing for the petitioners or
otherwise, I am of the view that such an érder is only an
order passed at the interlocutory stage of a suit :ﬂ:_led' by
the plajntiﬂ'é. seeking for partition of the suit échedﬁle
properties: etc. Though it is vehemently urged by the
learned senior counsel that. a separate number having
been‘assi@ed as P Misc 726 of 1993, independent gnqm
having been held and the trial court having passed the
impugned order, the proceedings should be construed as
independent proceedings and therefore the legality of such
order can be examined by this court within the scope of
main provision of Section 115 CPC, I am of the view that a
pmceédmg of this nature is an incidental proceeding in
the pending suit. It is not an independent proceeding by
itself, which can survive on its own. In fact.ﬂle P Misé,
726 of 1993 under Order XXXIII Rule 1 of CPC was filed
only for the purpdse of enabling the plaintiff to pmsecute
the suit as an indigent person and nothing more. What i’é
examined by the court is only the capaclty or othexwise of

e
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the persons praying for permission to sue the suit as
indigent persons. The petition itself is in the context of
the suit filed before the court and not an independent
proceeding. If so, it is obvious that the order passed by
the trial court is an order during the pendency of the suit
and necessarily has to be taken as an interlocutory stage

or as an interlocutory order.

10. If such is the nature of the order and is in a pending
suit, I am of the view that the scope of examination of
such order can only be in terms of sub-section (1) of
Section 115 CPC and not under the main part of Section
115. In so far as the examination under the proviso of
Section 115 is concerned, the scope for interference by
high court is only if the application should have been
ordered in favour of the revision petitioner, it should have
concluded the proceedings in the suit and not otherwise.
In the present case, even if the application to sue as

indigent persons should have been rejected, which is an
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order in favour of the revision petitioners,‘ even then, the
suit would not have come to an end, as in such an event,
the plaintiffs will have to pay the court fee, but not

dismissal of the suit.

11. It is for this reason, I hold that the revision petition
filed under Section 1i5 CPC is not tenable and therefore
“there is no further examination of the various contentions
urged by the learned Senior Counsel appearing for the
petitioners on the merits of the revision petition.;
However, it is open to the petitioners, if so advised and if it
becomes so necessary, to avail of the provisions of Section

105 CPC as and when the situation arises.

12. Without prejudice to such possibility, this civil
revision petition is dismissed.

sd/-
Judge
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