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Dhar madhi kari J.

Leave to appeal, as prayed for, is granted.

Counsel for the parties are heard at |ength.

The appel | ant's are accused of conm ssion of offence of alleged
cruel treatnment neted out to deceased '\ 026 Kana Banerjee, punishable
under Section 498A of the |Indian Penal” Code and abetting her suicida
deat h puni shabl e under Section 306, | PC.

On the evidence produced by the prosecution, the trial court
acquitted them But inrevision, preferred by nother of the deceased,
the H gh Court by the inmpugned order has set aside the acquittal and
directed a de novo trial

The necessary facts leading to thetrial and eventual renand by the
Hi gh Court for fresh trial are as under

Appel lant No.1 was nmarried to the deceased in the year 1990.
She was enpl oyed in Railways and was regularly attending to her
duties. Her parents also lived not far away from her nmatrinonial hone.
On 25.10.1995 she was found dead. The accused- husband had
i nfornmed her parents of her death. It is the case of her nother that
soon after the incident, a First Information Report was 1odged with the
police alleging harassnent and cruel treatnent to her by the accused.
The said FIR has not been produced. The FIR which was produced was
| odged on 22.12.1995 which led to the prosecution, and acquittal of the
accused by the trial court.

In the course of investigation a suicide note was seized fromthe
not her-in-1aw of the deceased. The contents of the suicide note read
that the deceased had developed illicit relationship with sone other
person and it was no | onger possible for her to deceive her husband. It
was further witten in the suicide note that she was |ucky to get such a
husband and her father should treat himwell and arrange for his
second marriage after her death.

In his post-nortemreport the Autopsy Surgeon opined that the
cause of death was poisoning and al so hanging as ligature marks were
found on her neck

The prosecution exam ned not her of the deceased as PWsand

three other witnesses living in the nei ghbourhood. The nother in her
deposition stated that in her frequent visits to the house of the accused
the deceased used to conplain about her physical and nental torture

by the accused but had asked her nmother not to disclose this fact to her
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father who was a heart-patient. The nother al so deposed that the
deceased was nedi cal | y exam ned by Doctor Bai dyanath Chakroborty

who had opined that there was no possibility of her bearing child in her
worrb and she shoul d opt for test tube baby. She further deposed that
after one and a half years of her marriage, the deceased did conceive

but in the fallopian tube and that conception was termnated in a
hospital at Aliduar. The allegation of the nother is that for the

af oresai d reason, the accused got annoyed and increased their torture

on her. She stated that immediately after her daughter’s death, an FIR
was | odged by father of the deceased and subsequently she al so | odged

an FIRin witing. The delay in second FIR was expl ai ned saying that for
a few nmonths she was nental |y di sturbed. In the cross-exam nation

she admtted to have derived know edge that her daughter had left a
sui ci de note containing the witings abovenenti oned. Wen cross-

exam ned she did not dispute that the suicide note was not in the
witing of the deceased. The other three w tnesses PW2, PWB and PW
exam ned by the prosecution to prove the alleged cruel treatment of the
deceased by the accused did not support the prosecution case and were
decl ared hostile. The opinion of the hand-witing expert, on the suicide
note, was filed but he was not exanined in proof of his opinion

The trial court, by appreciating and wei ghing the evi dence on

record did not accept the case of the prosecution. The First Informtion
Report alleged to have been | odged soon after the incident was not

proved. The second FIR was | odged after a delay of two nonths. There
was no convinci ng explanation for the sane. = The learned trial judge
observed that conduct of nother of the deceased showed that she had

tried to devel op the prosecution case by introduci ng new stories step-
by-step. The trial judge has al so observed thus:

"This suicidal note has cone fromthe side of
prosecution and as such, this Court cannot rule
out the contents of the same. Taking together
the contents of suicidal note and bel ated FIR
have reasons to hold that this FI'R was | odged

after two nont hs by some w ong - advi ce.
Mor eover, the explanation given.in the FIR does
not appear to be convincing. It is the settled

principle that there is every possibility of

concoction, enbellishnment, notivation in a

bel ated FIR 1 have al ready observed that PW8

has tried to devel op the prosecuti on case by

i ntroduci ng sone new stories which is far away
fromthe prosecution case and, as such, she

cannot be considered to be faithful w tness:

Mor eover she has failed to explain by convincing

reason about inordinate delay in |odging the FIR

Her evi dence has not been corroborated by a

singl e prosecution witness even."

On the nedical evidence, the trial court observes thus:
"That the Autopsy Surgeon had recorded that there
was a ligature mark on her neck and the cause of
deat h was i ndosul fan-poi son in her body."

On the evidence produced, the trial court has recorded his

concl usion that evidence of cruel treatnent to the deceased is not
reliable and the accused cannot be held guilty of the suicidal death.
The trial acquitted all of them
The nother of the deceased preferred a revision to the Hi gh Court.
The High Court did take note of the various infirmties in the
prosecution case, such as seizure of suicide note by the investigating
agency 125 days after the incident, non-exam nation of Hand-Witing
Expert, belated FIR and single testinony of the nother of the deceased
on the allegation of cruelty. The High Court al so took note of the fact
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that the post-nortemreported presence of |igature mark on the neck of
the deceased indicating hanging. Presence of poison in the body was
al so found. Even after noticing the above serious infirmties in the
prosecution case, the Hi gh Court observes:

"The |l earned trial court ought to have been nore,

wi t hout neani ng any di srespect, dynamic and to

have taken active truth instead of resigning to the

fate as ordai ned by the prosecution."”

The Hi gh Court then went on to observe that where prosecution

l acks in bringing necessary evidence, the trial court ought to have

i nvoked its powers under Section 311 of the Cr.P.C and sumoned for

exam ning the father of deceased and other additional w tnesses whom

it considered necessary. ' The High Court by observing thus set aside
the order of acquittal passed by the trial court and directed remand of
the case 'for fresh decision fromstage one.” |In the concluding part of
the its judgenent, the High Court nade the follow ng observation:

"Lest it mamy even unconsciously influence the mnd of the |earned tria
court, ‘while on remand it is nmade absolutely clear that by way of guiding
formul a the observati ons here-in-above have been nade but it cannot be
said to have a binding effect onthe learned trial court which would be
free to arrive at its independent conclusion in accordance with |law and in
the suggested formul a here-in-above."

[ Enphasi s suppl i ed]

Lear ned counsel appearing for the accused assails the order of
remand made by the Hi gh Court and the above nentioned observations
made therein. It is submitted that sub-section (3) of Section 401
prohibits the High Court in its revisional jurisdiction to convert
acquittal into conviction. By directing exam nation of additiona
wi t nesses under Section 311 and naki ng observations mentioned
above it has indirectly suggested the trial court to record a conviction
on retrial

Strong exception has been taken on behalf of the accused to the

course adopted by the High Court of directing a retrial. Reliance has
been pl aced on K. Chi nnaswany Reddy vs. State of Andhra

Pradesh [1963 (3) SCR 412 at 413] and particularly on/'the follow ng
observations nmentioned therein on the scope of -identical provisions of
revision in the old Code of Crimnal Procedure:

"That it was open to a High Court in revision and-at the

instance of a private party to set aside an order of

acquittal though the State m ght not have appeal ed.

But such jurisdiction should be exercised only in

exceptional cases, as where a glaring defect in the

procedure or a nanifest error of law |l eading to a

flagrant mscarriage of justice has taken place. \Wen

Section 439(4) of the Code forbids the H gh Court from

converting a finding of acquittal into one of conviction, it

is not proper that the H gh Court should do the sane

indirectly by ordering a retrial. It was not possible to |ay
down the criteria for by which to judge such exceptiona
cases. It was, however, clear that the H gh Court would

be justified in interfering in cases such as (1) where the
trial court had wongly shut out evidence sought to be
adduced by the prosecution (2) where the appeal court

had wrongly held evidence admtted by the trial court to
be i nadmi ssible (3) where material evidence has been

over| ooked either by the trial court or the court of

appeal or, (4) where the acquittal was based on a
conpoundi ng of the offence not permtted by | aw and

cases simlar to the above."

It is further argued for the accused that nerely because a
di fferent view of the evidence is possible, the Hi gh Court, in exercise
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of revisional powers ought not to have directed a retrial. Reliance is
pl aced on Bansi Lal vs. Laxman Singh [1986 (3) SCC 444].

Lastly, it is submtted on behalf of the accused that direction of

the High Court to the trial court to record further evidence and take a
"fresh decision fromstage one’ is totally without jurisdiction as it
suggests that the evidence already recorded in the initial trial should be
gi ven no consi deration

On the other side | earned counsel appearing for the respondent-

conpl ai nant nade streneous efforts to support the inpugned order for
retrial passed by the High Court. It is submtted that prosecution has

| eft lacunae in the case which should not go in favour of the accused.
Reliance is placed on Ram Bi hari Yadav vs. State of Bihar [1998 (4) SCC
517] .

On behal f of the conplainant very strong reliance has been pl aced

on the | andmark decision of this Court in the case of Zahira Habibulla

Shei kh vs. State of CGujarat [2004 (4) SCC 158] which arise from

mass Kkillings during Gujarat riots, comonly known to the public as

"Best Bakery Case." It is submtted that the above decision of this

Court fully supports the course adopted by the H gh Court in remanding

the case for retrial. It is also subnitted that where prosecution has left
an i nherent weakness in the case, it was not only expected but

i ncunbent on the trial judge to invoke hi's power under Section 311

Cr.P.C. and sumon all rel evant witnesses and evidence. As the tria

court failed to discharge its duty to hold a fair trial to discover the truth,
the H gh Court was fully justified indirecting a retrial and "a fresh
deci si on from stage one.

In the course of hearing of this case, we are informed that before
this Court stayed operation of the inmpugned judgment, the retrial as
directed by the Hi gh Court had already comenced.  The trial judge
has recorded the statenent of father of the deceased and only
remai ni ng part of the evidence is to be recorded.

In exercise of the discretionary jurisdiction under Article 136 of

the Constitution and keeping in viewthe stage of retrial we refrain from
upsetting the whole judgnment of the H gh Court. W however consider

it necessary to set right sone of the uncalled for observations nade by
the Hi gh Court in the inmpugned judgment directing retrial

The cases cited by the | earned counsel show the settled | ega
position that the revisional jurisdiction, at the instance of the
conpl ai nant, has to be exercised by the High Court only in very
exceptional cases where the H gh Court finds defect of procedure or
mani fest error of law resulting in flagrant nmiscarriage of justice.

The State has chosen not to prefer any appeal against acquittal.
In the present appeal by the conplainant it has filed a counter-affidavit
and tried to support the order of remand passed by the H gh Court.

W thout going into the correctness of all the observations nade

by the High Court in the inpugned judgrment, we find it necessary to
clarify that the H gh Court ought not to have directed the trial court to
hold a de novo trial and take decision on the basis of so called
"suggested formul a.’ The High Court in its concluding part of the
j udgrment does state that any observation in its judgnment shoul d not

i nfluence the mind of the trial court but, at the sane tine, the H gh
Court directs the trial court to take "a fresh decision from stage one’ and
on the basis of the 'suggested formula.’ Learned counsel for the

accused is justified in his grievance and apprehension that the aforesaid
observations and directions are likely to be mstaken by the trial court
as if there is a nandate to it to record the verdict of conviction against
the accused regardl ess of the worth and wei ght of the evidence before

it.
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Since strong reliance has been placed on the Best Bakery Case

(CQujarat Riots Case- supra) it is necessary to record a note of

caution. That was an extraordinary case in which this Court was
convinced that the entire prosecuti on machinery was trying to shield the

accused i.e. the rioters. It was also found that the entire trial was a
farce. The witnesses were terrified and intimdated to keep them away
fromthe court. It is in the aforesaid extraordinary circunstances that

the court not only directed a de novo trial of the whole case but made
further directions for appointnment of the new prosecutor with due
consultation of the victins. Retrial was directed to be held out of the
State of Cujarat.

The law laid down in the 'Best Bakery Case’ in the aforesaid

extraordi nary circunstances, cannot be applied to all cases against the
established principles of ecrimnal jurisprudence. Direction for retria
shoul d not be nadein all or every case where acquittal of accused is for

want of adequate or reliable evidence. In Best Bakery case, the first
trial was found to be a farce and is described as 'nmock trial.’” Therefore,
the direction for retrial was in fact, for a real trial. Such extraordinary

situation-alone can justify the directions as nmade by this Court in the
Best Bakery Case(supra).

So far as the position of |lawis concerned we are very clear that

even if aretrial i's directed in exercise of revisional powers by the Hi gh
Court, the evidence already recorded at the initial trial cannot be erased
or wiped out fromthe record of the case. The trial judge has to decide
the case on the basis of the evidence already on record and the

addi ti onal evi dence which would be recorded on retrial

Wth the above clarification, we decline to interfere in the order of
remand. To put the matter beyond any shadow of doubt we further
clarify and reiterate that the trial judge, after retrial, shall take a
deci sion on the basis of the entire evidence on record and strictly in
accordance with law, w thout in any manner, being influenced or

i nhi bited by anything said on the evidence in the judgrment of the High
Court or this Court.




