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ACT:

I ncome-tax Act (11 of 1922) s. 33B.-Power of Conm ssioner to
cancel assessnent and re-open-Prejudicial to the interests
of revenue’', scope of.

HEADNOTE:
Section 33B of the Incone-tax Act, 1922, -enables the
Conmi ssioner to call for and exam nethe record of any

proceedi ng under the Act and to pass such orders as he deens
necessary, as the circunstances of the case justify when he
considers the order passed erroneous insofar as it is
prejudicial to the interests of the revenue.

In the present case, the assessee-appellant submtted a
return and the inconme-tax officer, though he  was not
satisfied about the various sources of, the  assessee’'s
i ncome, passed an order of assessnent. - The Commi ssioner of
i ncome-tax, after notice under s. 33B of the Incone-tax Act,
1922, held that inquiries reveal ed that the assessee neither
resided in nor carried or, any business from the _address
given in the return, that the inconme-tax officer ~was not
justified in accepting the initial capital, the sale of
ornaments, the income from business, the investments etc.,
wi thout any inquiry or evidence whatsoever, and that there
were suspicious circunstances showi ng connection wth the
busi ness of the assessee’s husband. |In the result, he /held
that the order of the inconme-tax officer was erroneous and
prejudicial to the revenue and directed the incone-tax
officer to nake a fresh assessnment, after nmaking inquiries
with regard to the jurisdiction and the business carried on
by the assessee, the possession of initial capital,
acqui sition and sal e of ornanents, purchase of plot of land
and resources, and the noney invested in the nane of the
assessee.

On the question of the jurisdiction of the Conmissioner to
pass the order the Appellate Tribunal held in favour of the
assessee, and the Hi gh Court, on reference, in favour of the
Revenue.

In appeal to this Court, it was contended that t he
Conmi ssi oner had no jurisdiction under S. 33B to cancel the
assessment nade by the inconme-tax officer inasnmuch as it
cannot be said that where an assessee has been assessed to
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tax it was prejudicial to the interests of revenue on the
ground that no assessnent could have been nmade in respect of
the incone of which she nade a voluntary return

Di sm ssing the appeal

HELD : Even where an incone had not been earned and is not
assessable, | nmerely because the assessee wants it to be
assessed in his or her hands in order to assist soneone el se
who would have been assessed to a larger anobunt, an
assessment SO nmade can certainly be erroneous and
prejudicial to the interests of revenue. If so, the
Conmi ssi oner, under s. 33B, had anple jurisdiction to cance
the assessnent and to initiate proceedings for assessnent
under the provisions of the Act against some other assessee
who, according to the incone-tax authorities, is liable for
the incone thereof. [1040 H, 1041 A-C]

1036

Ranpayari Devi Saraogi-v. Conmissioner of |ncome-tax, 87
. T.R 84 foll owned.

Conmi ssi oner. of Income-tax v. Rao Thakur Narayan Singh, 56
I.T.R 234 expl ained.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION CGvil Appeal No.
2387 of 1969.

Appeal by certificate fromthe judgnment and order dated My
16, 1969 of the Calcutta Hi gh Court in Incone-tax Refe-
rence No. 25 of 1966.

G C. Sharma, Randhir Chawla, O P. Dua, R* P. Soni, S. R

Gupt a and M V. Goswanmi for the appellant.
P. L. Juneja, S. P. Nayar and R N. Sachthey for the, res-
pondent s.

The Judgnent of the Court was delivered by
JAGANMOHAN REDDY, J.-This ‘is ~an appeal by certificate
agai nst the judgnment of the High Court of Calcutta rendered
on a reference under sub-s.(1) of 's.66 of the Indian |ncone-
tax Act, 1922 (hereinafter referred to as the ’'Act). The
assessee, it appears, had filed voluntary returns of “incone
for the assessnment years 1955-56 to 1959-60 giving her
address as 5/ A Bysack Street, Calcutta which was then
within the jurisdiction of the Incone-tax Oficer, 7
ward, District 1 (1) Calcutta. "M return for 1958-59 was
dated 22nd August 1959 while the assessments for the other
years were antedated. It also appears fromthe order sheet
that the Inconme-tax Oficer had directed issue of notice
under s.23 (2) in respect of five years on 14th Decenber
1959 which notices were purported to have been received
personal ly by the authorised representative of the assessee
on the sane date. The cases were heard on 21st and/ 23rd
December 1959 and the assessnment for these years was
conpl eted by the Income-tax O ficer on 23rd Decenber, | 1959.
It further appears fromthe records that the assessee had
signed a declaration on 15th Decenber 1959 stating inter
alia that: -
(i) at the tine of her marriage with Sri Ram
Prasad Luharwala about 15 vyears ago, the
assessee received presents and dowy and birth
day presentations on different occasions in
kind as well as in cash to the extent of Rs.
18,000 and also a sufficient quantity of
or nament s.
(ii) with this amunt of cash, she started
busi ness of investnment on interest and out of
the interest received. she could save about
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Rs, 600 after neeting her expenses up to March
1950;
10 37
(iii) the sum of nmoney at-her disposal in

March 1950 was Rs. 13,500 which had been shown
as the initial capital for the accounting year

1950-51;
(iv) subsequently she started specul ation
busi ness, in shares in addition to t he

i nvest ment busi ness and out of the income from
this busi ness she made t he fol l owi ng
i nvestments and acquisition :-
(A purchase of a piece of |and on 14-8-1956
for Rs. 2,299
(B) i nvestment of two sunms of Rs. 50,000
each on 26t h-Novenber, 1957 and 28th Novenber,
1957 with M s Kalwuram Prahl edrai on interest;
(v) she sold sone of her ornaments in the
year 1955-56 for Rs. 30,600 and the renainder
of -her ornanents in 1956-57 for Rs. 37,400 and
the certificates showing the sale of such
or nament s were encl osed with declaration
(vi) the assessee was doing the aforesaid
busi ness i'n her individual capacity and this
busi ness had no connection with the business
of her 'husband,
(vii) she kept, no regul ar books of account
and neit her had she any bank account.
The Inconme-tax O ficer, J-Ward District 1(1) ' Calcutta who
made the assessment for the -years 1955-56 to 1959-60
accepted the initial capital and the fact that the assessee
had been carrying_  on noney |ending and specul ation
busi ness. He nmade an addition of Rs. 1,000 to the disclosed
i ncone of Rs. 4,300 and nade an assessnent on a total incone
of Rs. 5,300 for the assessnent year 1955-56. Similar short
stereo-typed assessment orders were nmade for each  of the
years 1955-56 to 1959-60., the incone assessed for these
years being Rs. 5,500, Rs. 6,000 Rs. 6,900 and Rs. /7,500
respectively.
For the assessnment year 1960-61 also a voluntary return
dated July 6, 1960 was received by the Incone-tax  Oficer
on July 20, 1960 and on Novenber 30, 1960 the |ncone-tax
Oficer directed the issue of a notice under s.23(2) fixing
the date of hearing on February 25, 1961. Thereafter by her
letter dated March 13. 1961 the assessee inforned the
Income-tax O ficer that her place of business had been
shifted to No. 1, Gunsala Road Lillooah, Howah and on the
basis of this letter the assessee’s file was transferred to
the Incone-tax Officer "D Ward,’, Howah. On July 2, 1961
the Income-tax Oficer Howah again issued notice /under
s.23(2) of the Act fixing the hearing on July 10, @ 1961
This notice was al so received by the 'assessee’s authorised
re-
1038
presentative and the assessnent for that year was nade  on
the date of hearing, viz., 10th July 1961, when the denmand
notice, challan and a copy of the assessment order were
stated to have been personally served on the said authorised
personal representtative on 10th July 1961
In his assessnent for the above year the Incone-tax O ficer
Howah while remarking that the source of incone of the
assessee during the accounting year was incone from
specul ation and interest on investnents stated that neither
the assessee was able to produce the details and vouchers of
the specul ative transactions nade during the accounting year
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nor was there any evidence regarding the interest received
by her from different parties on her i nvest nent s.

Not wi t hst andi ng these defects he did not investigate into
the wvarious sources but assessed the appellant on a tota

income of Rs. 9,037/-. Thereafter on 7th June 1963 the
Conmi ssioner by a notice under s. 33-B of the Act required
the assessee to show cause on or before June 25, 1963 why
appropriate orders should not be passed under that section
in respect of the assessment year 1960-61 as the enquiries
reveal ed that the assessee neither resided nor carried on
any business fromthe address given in the return, that the
Income-tax O ficer was_ not justified in accepting the
initial capital, the sale of ornanents, the incone from
busi ness, the investnments etc. wthout any enquiry or
evi dence whatsoever and that the order of assessnent ws
erroneous and prejudicial to the interests of revenue. In
response to the aforesaid notice, the assessee showed cause
on June 24, 1963 and after considering the objections of the
assessee, / the Conm'ssi oner passed an order cancelling the
assessment for 1960-61 and directing the Incone-tax O ficer
to make —a fresh assessnment according to law after making
enquiries wth regard to the-jurisdiction and the business
carried on by the assessee, the possession of initia

capital, acquisition ;lInd sale of ornaments, purchase of
plot of |and and resources and the noney invested in the
name of the assessee. In his order the Conm ssioner held
that the assessnents Made by the Incone-tax Oficer were
made in post haste w thout rmaking any enquiry or
investigation into. the antecedents of the assessee. He

further held that on enquiry it had been ascertained that
the Income-tax O ficer *J” Ward , District 1(1) Howah had
no jurisdiction of the assessee, the assessnments nade by
them were ab initio void inasnmuch  as the departnenta
enquiries revealed that the assessee never resided nor
carried on any business either at premses 5/ A Bysack
Street, Calcutta or at No. 1 Gunsala Road, Lillooah, How ah.
In fact the assessee had been lLiving with her husbhand eve
since her marriage in 1946 at Raniganj and for that reason
he was of opinion that the Income-tax Oficer was not
justified in accepting the claimof initial capital of Rs.
13,500/ - without any evidences placed on record nor was _he
justified in accepting that the assesse

1039
being a married | ady was carrying on specul ati ve busi ness at
Cal cutta. The Conmi ssioner refused to believe the sale of

gol d ornanents of the value of Rs. 68,000/- during the years
1955-56 and 1956-57 as genuine as no details of such
or nanent s wer e gi ven. He further stated t hat the
departmental enquiry had subsequently reveal ed that the firm
of Keshardeo Aggarwal & Co., of 29, Burtolla Street,
Calcutta through whomthe ornaments were sold was not a
genuine firmand that the assessee’s husband was a partner
inafirmof Ms Kaluram Prahl adrai of Asansol in which the
assessee is allowed to have nmade an investnent of two. sums
of Rs. 50,000/- on 26th and 28th Novenber 1957. In the
result, having regard to the fact that the assessnents for
the years 1955-56 to 1959-60 were already beyond time for
taking action, he cancelled the assessnment for 1960-61 and
directed the Income-tax Oficer to make a fresh assessnent
as stated above.

The assessee appeal ed to the Tribunal against the aforesaid
order of the Conmi ssioner and it was urged that under s. 33-
B the Conmissioner could only call for and examne the,
pr oceedi ngs of any particular assessnment year if he
considered that any order passed therein by the |ncone-tax
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Oficer was erroneous and prejudicial to the interests of
the revenue. This contention was accepted by the Tribuna
on the ground that as the assessnent orders for the years
1955-56 to 1959-60 could not be interfered with by the
Conmi ssi oner under s. 33-B, he could not rely on those very
orders for comng to a conclusion that the assessnent order
for 1960-61 was erroneous and prejudicial to the interests
of revenue. The Tribunal further held that if the orders
for 1955-56 to 1959-60 were left out and the assessnent
order for 1960-61 was considered by itself, it could not be
said that the assessment order was prejudicial to the
interests of revenue. It was also observed that the factum
of advance of initial capital, realisation of amounts by
sale of gold ornanents and the carrying on of the noney
l ending and specul ative business had al ready been accepted
and assessed in the previous years, that even in the year of
assessment in question the Income-tax Oficer had added Rs.
1,499/- to the disclosed income from speculative business
and Rs. 1,270/- tothe disclosed incone from interest and
made the ‘assessnent on a total incone of Rs. 9,037; as such
it could not be said that the assessnent was prejudicial to
the interests of revenue and-that at the nmost it could be
said that the assessee could not have carried on any
business at the addresses. given by her but where an
assessment has been nade without territorial jurisdiction it
could not be said to be prejudicial to the interests of
revenue. On these findings the questions that were referred
to the High Court were as follows :-

1. Whether on the facts 'and in the ci rcunst ances of the
case, in taking action under s. 33-B(1) of ~the lIncone-tax
Act, 1922

1040

for the assessnment year 1960-61, the Comm ssioner of |ncome-
tax was entitled to take into consideration the records of
the proceedings relating to the assessnment of the assessee
for the assessment years 1955-56 to01959-60 ?

2. Whet her, on the facts and in the circunstances of the
case, the Tribunal was right in holding that there were no
materials before the Commissioner to justify his finding
that the assessnment order for 1960-61 was erroneous - insofar
as it was prejudicial to the interests of the revenue?

Apart fromthese, a further question which will be referred
to as the third question, was al so referred, at the instance
of the assessee, nanely,

Whet her the Comm ssioner of Inconme-tax ~could lawful Iy
initiate proceedings under section 33-B of the Indian
I ncome-tax Act, 1922 on the 25th June, 1963, notwithstandi ng
the repeal of the aforesaid Act by the Income-tax Act, 1961
with effect fromthe 1st of April, 1962 ?

The High Court declined to answer the first question as in
its viewit was nmerely academi c. The assessee di d not press
for an answer on the third question. The only | other
guestion, therefore, was the second one which was answered
against the assessee on the ground that the |ncone-tax
Oficer had no jurisdiction to make the order which itself
woul d have been sufficient for the Conm ssioner to set
the assessment. In this view of the matter, is held

that there were materials before the Conmissioner to justify
his finding that the order of assessnent for the year 1960-
61 was erroneous insofar as it is prejudicial to the
interests of revenue It however did not pronounce any
opi nion on the question whether the Comnm ssioner could have
considered naterials of the previous year in arriving at
his conclusion in respect of the assessnent for the vyear
1960-61.

asi de
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The | earned advocate for the assessee contends that under s.
33B the Conmissioner had no jurisdiction to cancel the
assessment nade by the Inconme-tax Oficer inasnmuch as it
cannot said that where an assessee has been assessed to tax
it was prejudicial to the interests of revenue on the ground
that no assessnment could ’have been nade in respect of the
i nconme of which she nmade a voluntary return. Thi s
contention in our viewis unwarranted by the | anguage of s.
3 3B. The words of the section enable the Comm ssioner to
call for and examine the. record of any proceedi ng under the
Act and to pass such orders as he deens necessary as the
circunmstances of the case justify when he considers the
order passed was erroneous insofar as it is prejudicial to
the interest of the revenue. It is not, as subnmtted by the
| earned advocate prejudicial ‘to the interests of the revenue
only if it is found the

1041

the assessment for the year was disclosed on the basis that
an income had been earned which is assessable. Even where
an incone _has not been earned and is not assessable, nerely
because the assessee wants it to 'be-assessed in his or her
hands in order to enable soneone el se who would have been
assessed to a |l|arger anpbunt, an assessnent so nade can
certainly be erroneous and prejudicial to the interests of
the revenue. |f so-and we think it is so-the Commi ssioner
under s. 33B has anple jurisdiction to cancel the assessnent
and may initiate proceeding s for ~assessnent wunder the
provisions of the 'Act against sone other assessee who
according to the income-tax authorities is liable for the
income thereof. Ranpyari Devi Saraogi v. _Comm ssioner of

I ncome-tax(1l) |ends support to this view ~In that case this
Court in simlar circunstances held that the Conm ssioner
had jurisdiction under s. 33B of the Act. It appears the

Conmi ssi oner of | nconetax West Bengal had on enquiries made
by the department stated in the notice to the assessee that
he neither resided nor carried on any business declared in
the returns and had found that the Incone,tax O ficer was

not justified in accepting theinitial capital, ‘the gift
received and sale of jewellery and the inconme from business
wi t hout any enquiry or evidence whatsoever. It appeared in

that case, as in this case, the assessee had given a
fictitious address in order to invest the jurisdiction on a
particular Incone-tax Officer to nake the assessnment.  Wile
agreeing with the H gh Court that all this nmaterial was
supporting material and did not constitute the basic grounds
on which the order under s. 33B were passed by the Com
m ssioner, this Court held that there was anple material to
show that the Income-tax Officer nade the assessment in
undue hurry; that the assessee was a new assessee and  filed
voluntary returns in respect of a number of years i.e. from
assessment years 1952- 53 to 1960-61. The ot her
circunstances also were simlar in nature to those in this
case.

The | earned advocate further referred to the case of Comr.
of Incone-tax v. Rao Thakur Nargvan Singh (2 ) in support of
his subm ssion that past assessnents against the assessee
were final and cannot be relied upon for the purpose of
exercising jurisdiction under s. 33B. A reference to the
case cited by himhowever would show that no steps had been
taken under s. 35 to rectify the mstake in the order of the
Appel late Tribunal nor was any reference to the High Court
sought against that order, but nonethel ess, the I|ncone-tax
Oficer initiated fresh assessnent proceedi ngs under s. 34
with respect to interest incone and made a fresh assessnent
to include that income. |In these circunstances it was held
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that where the order of the Appellate Tribuhal became fina

the incone-tax Oficer could not initiate re-assessnent
pr oceedi ngs

(1). 87 I.T.R 84.

(2) 56 1.T.R 234.

1042

even in respect of interest income which was binding on him
a he could not therefore re-open the 'assessnent to include
that cone. "If that were not the Ilegal position", this
Court observe it "would be placing an unrestricted power of
review in the hand of the Incone-tax Officer to go behind
the findings given by hierarchy of Tribunals and even those
of the H gh Court Suprene Court with its changing noods."
This case therefore of little assistance. |In the view we
have taken, the answer by the Hi gh Court cannot be disturbed
and the appeal is accordingly disnissed with costs.

V.P.S. Appeal dism ssed
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