http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 12

PETI TI ONER
GAZULA DASARATHA RAMVA RAO

Vs.

RESPONDENT:
THE STATE OF ANDHRA PRADESH & OTHERS

DATE OF JUDGVENT:
06/ 12/ 1960

BENCH

DAS, S. K

BENCH

DAS, S. K

H DAYATULLAH, M

GUPTA, K. C. DAS

SHAH, J.C.

AYYANGAR, 'N. RAJAGOPALA

Cl TATI ON:
1961 AIR 564 1961 SCR (2) 931
Cl TATOR | NFO :

R 1966 SC1571 (10, 11)

RF 1972 SC1586 (6)

R 1977 SC 876 (2)

RF 1982 SC1107 (6,7)

RF 1985 SC 724 (3)

RF 1987 SC1015 (17)
ACT:
Village Ofices--Village Minsif--Enactment Providing for
sel ection of Post accordi ng to
heredity--Constitutionality--Mudras Hereditary
Village--Ofices Act, 1895 (3 of 1895) . S.

6(1)--Constitution of India, Art. 16(1)(2).

HEADNOTE

Village P in the State of Andhra Pradesh —was originally
conprised of a village of the sane nane and a fairly  |arge
ham et called PP, but in view of the difficulties in thetwo
bei ng treated as one wunit for purposes of vi'l | age
admini stration t he Board of Revenue sancti oned t he
bi furcation of P into two villages, P and PP On the
division of the village all the hereditary village offices
of the original village ceased to exist under s. 6(1) of the
Madras Hereditary Village-Ofices Act, 1895, and new offices
were created for the two villages. The section “provided,
inter alia, that "in choosing persons to fill such new
offices the Collector shall select the persons whom he may
consider the best qualified fromanong the famlies of the
| ast holders of the offices which have been abolished."
Though applications for the post of Village Munsif of PP had
been invited by the Revenue authorities and the petitioner
among ot hers had nade the application, respondent 4 who was
the son of the Village Munsif of the old village, P, was
selected on the ground that in view of s. 6(1) of the Act,
as the last holder of the office was appointed to the new
village, P, after bifurcation, respondent 4 as the son of
the last holder and nearest heir had a preferential claim
for the post of Village Munsif for PP. The petitioner
challenged the wvalidity of the order of the Revenue
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authorities on the grounds (1) that the office of Village
Munsif was an office under the State, and that the order in
favour of
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respondent 4 which expressly stated that they proceeded on
the basis of the hereditary principle laid dowmn in s. 6(1)
of the Act, discrimnated against himas a citizen on the
ground of descent only and viol ated the guarantee of equa
opportunity enshrined in Art. 16 of the Constitution of
India, and (2) that s. 6(1) of the Act, to the extent that
it permtted such discrimnation was void under Art. 13(1)
of the Constitution. The plea of the respondents was (1)
that the expression "office under the State" in Art. 16 had
no, reference to an office like that of the Village Minsif
which in its origin was a customary village office |later
recogni sed and regulated by law, and (2) that Art. 16 did
not apply to a hereditary office because a person entitled
to it under the Act had a pre-existing right to the office
and its enolunents which could be enforced by a suit.

Hel d: (1) that a village office like that of the Vill age
Munsif was an office under the State within the meaning of
Art. 16 of the Constitution of I|ndia;

M Ramappa v. Sangappa and ot heys, [1959] S.C. R 1 167,
referred to

(2) that a person entitled to an office under s. 6(1) of
the Mdras Hereditary Village-Ofices Act, 1895, did not
have any pre-existing right to property in- the shape of
enol uments of the office, independent or irrespective of the
of fice, and consequently to such-an office Art. 16 applied;
and,

(3) that s. 6(1) of the Act enbodied a principle of
discrimnation on the ground of descent only and was in
contravention of Art. 16(2) of the Constitution.

JUDGVENT:

ORIG NAL JURI SDI CTION: Petition No. 133 of 1959. Petition
under Art. 32 of the Constitution of India for ~enforcenent
of Fundamental Rights.

A V. Viswanatha Sastri and G GCopal akri shnan,” for the
petitioner.

D. Narasa Raju, Advocate-CGeneral, of Andhra Pradesh, D
Venkat appayya Sastri and’ T. M Sen, for respondents Nos. 1-
3

T. V. R Tatachari, for respondent’l No. 4.

1960. Decenmber 6. The Judgnent of the Court was delivered
by

S. K. DAS, J.-This is a wit petition under Art. 32 of the
Constitution. Gazula Dasarstha Rama Rao is the petitioner
The respondents are (1) the State of Andhra Pradesh, (2) the
Board of Revenue, Andhra Pradesh, (3) the Collector of
@unt ur in Andhra Pradesh and (4) Vi shnu Mol akal a
Chahdr anowl esshwar a
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Rao. The petitioner prays that this Court nmust declare s. 6
of the Madras Hereditary Village-Ofices Act,, 1895 (Madras
Act |1l of 1895), hereinafter called the Act, as void in so
far as it infringes the fundanental right of the petitioner
under Arts. 14 and 16 of the Constitution, and further asks
for an appropriate wit or direction quashing certain orders
passed by respondents 1 to 3 in favour of respondent No. 4
inthe mtter of the latter’'s appointnment as Village Minsif
of a newy constituted village called Peravalipal em VWhen
this petition first came up for hearing we directed a notice
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to go to other States of the Union inasnmuch as the question
raised as to the constitutional validity of the law relating
to a hereditary village office was of a general nature and
mght arise inrelation to the existing laws in force in
other States. Except the State of Andhra Pradesh which has
ent ered appearance through its Advocate-CGeneral, none of the
ot her States have entered appearance. The Advocate GCenera
of Andhra Pradesh has appeared for respondents 1 to 3, and
respondent 4 has been separately represented before us.
These respondents have contested the application and have
pleaded that s. 6 of the Act does not violate any

f undanent al right, nor are the inpugned orders of
respondents 1 to 3 invalid in |aw.
The short facts are these: Village Peravali in Tenali taluqg

of the district of Guntur inthe State of Andhra Pradesh was
originally conprised of a village of the same nane and a
fairly large hanmlet called Peravalipal em The two were
di vided by a big drainage channel. It is stated that for
purposes ~/of village admnnistration the villagers felt sone
difficulties in - the tw being treated as one unit So the
villagers, particularly those of the hamet, but in an
application to the Revenue authorities for constituting the
ham et into a separate village. This application was re-
commended by the Tehsildar and was accepted by the Board of
Revenue and the State Governnent. By an order dated August
25, 1956, Peravali village was bifurcated and two villages
were constituted. | The
118
934
order was published in the District Gazette on Cctober
115, 1956, and was in these termns:
"The Board sanctions the bifurcation of Peravali village of
Tenali talug, Guntur district, into two villages, viz., (1)
Peravali and (2) Peravalipal em al ong the boundary |ine shown
in the map submtted by the Collector of Guntur with his
letter Re. A. 4. 28150/55 dated 30th June, 1956. These
orders will cone into effect fromthe date of publication in
the District Gazette.
2. The Board sanctions the following establishnents on the
exi sting scale of pay for the two villages:

Peraval i : -

1 Village Minsif.

1 Kar nam

1 Tal ayari .

3 Vettians.

Per aval i pal em -

1 Village Minsif.

1 Kar nam

1 Tal ayari .

1 Vettian."
It is convenient to read at this stage sub-s. (1) of s. 6 of
the Act under which the bifurcation was nade:

"S. 6(1). In any local area in which this Act is in ‘force
the Board of Revenue may subject to rules made in this
behal f under section 20, group or anml ganmate any two or nore
villages or portions thereof so as to form a single new
village or divide any village into two or nore villages and,
thereupon, all hereditary village offices (of the classes
defined in section 3, clause (1), of this Act) in the
villages or portions of villages or village gr ouped,
amal gamat ed or divided as aforesaid, shall cease to exist |

and new offices, which shall also be hereditary shall the
created for the newvillage or villages. In choosing
persons to fill such new offices, the Collector shall select

the persons whom he may consider the best qualified from
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among the famlies of the |last holders of the offices which
have been abolished. "
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On the division of the village into two villages, all the
hereditary village offices of the original village ceased to
exi st under the aforesaid sub-section, and new offices were
created for the two villages. W are concerned in this case
with the appointnent to the office of Village Munsif in the
newy constituted village of Peravalipalem In accordance
with the provisions of sub-s. (1) of s. 6 and certain
Standing Oders of the Board of Revenue, the Revenue
Divisional Oficer, Tenali, invited applications for the
post of Village Munsif of Peravalipalem Eight applications
were nmade including one by the petitioner and another by
respondent 4. Respondent 4, be it noted, is a son of the
Village Munsif of the old village Peravali. By an order
dated Cctober, 18, 1956, the Revenue Divisional Oficer,
appoi nted the petitioner as Village Miunsif of Peravali pal em
Fromthe order of the Revenue Divisional Oficer, respondent
4 and sone of the other unsuccessful applicants preferred
appeals to respondent 3, the Collector of Guntur. By an
order dated April 1, 1957, respondent 3 allowed the appea
of respondent 4 and appointed himas Village Minsif of

Per aval i pal em In~ his order respondent 3 said: "Shri V.
Chandr anow eswara Rao i's qualified for the post. He is the
son of the present Village Munsif of Peravali and is,
therefore, heir to that post...... S. 6(1) of the Hereditary
Village Ofices Act states that in choosing a person to fil

a new office of this kind the Collector shall  select the

person whom he may consi der best qualified from anmobng the
famly of the last holder of the office which ‘has been
abolished. The Village Minsif's post of ~the undivided
village of Peravali was abolished when the village was
di vi ded and the new post of Village Munsif of Peravalipal em
has to be filled up fromanmong the famly of the previous
Village Muinsif. The sane instructions are contained in
Board’'s Standing Order 148(2)."

The petitioner then carried an appeal from the ‘order of
respondent 3 to the Board of Revenue. By an order dated
April 24, 1958, the Board disni ssed the appeal and stated:
"According to s. 6, in choosing the person to fil
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in anewoffice like this, the Collector shall select the
person whom he considers best qualified from anopng t he
fam lies of the |last holders of the office, which have  been
abol i shed. Here the office of the Village Mnsif was

abolished and two new offices have been created: As the
| ast hol der of the office was appointed to the new vill age,
Peravali, after bifurcation,, the Collector has appointed
the son of the last office holder as Village Mnsif of
Peravalipalem as he is the nearest heir. The “appel | ant
bef ore the Board cannot cl ai many preference over the son of
the last office holder. ’The Board, therefore, holds  that

the Collector’'s order is in accordance with the [aw on the
subject. No interference, is, therefore, called for."

The petitioner then noved respondent, 1, but wi t hout
success. Thereafter, he filed the present wit petition

The petitioner relies mainly on clauses (1) and (2) of Art.
16 of the Constitution. W may read those cl auses here:
"Art. 16(1). There shall be equality of opportunity for al
citizens in matters relating to enploynent or appointnent to
any office under the State:

(2) No citizen shall, on grounds only of religion, race,
caste, sex, descent, place of birth, residence or any of
them be ineligible for, or discrimnated against in respect
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of , any enploynment or office under the State."

On behalf of the petitioner it has been contended that (1)
the office of Village Munsif of Peravalipalemis an office
under the State, and (2) respondents 1 to 3 in passing their
orders in favour of respondent 4 expressly stated that they
proceeded on the basis of the hereditary principle laid down
in s. 6(1) of the Act and discrininated against him as a
citizen. on t he ground of descent only. Thi s
discrimnation, it is argued violates the guarantee of equa

opportunity enshrined in Art. 16, cls. (1) and (2)- and s.
6(1) of the Act to the extent that it permts such
discrimnation is void under Art. 13(1) of the Constitution

The first question before us is if the office of Village

937

Munsi f under the Act is an office under the State within the
meani ng of cls. (1) and (2) of Art. 16 of the Constitution

For determ ning that question it is necessary to exam ne the
schene ~and various provisions of the Act. The long title
shows that it was an Act nade to repeal Madras Regul ation VI
of 1831 ‘and for other purposes. The purposes nentioned in
t he preanbl e are-"to provide nore precisely for t he
succession to certain hereditary village offices in the
State; for the hearing and disposal of clainms to such
of fices or the emolunments annexed thereto; for the
appoi nt nent of persons-to hold such offices and the contro

of 'the holders thereof, and for certain other purposes.”
Section 3 of the Act refers to classes of village offices to
which the Act applies and Village Munsif is one of such

of fices. Under s. 4 "enolunments" of the office neans and
includes (i) lands; (ii) assignnent of revenue payable in
respect of lands; (iii) fees in noney - or agricultura

produce; and (iv) noney-sal aries and-all other kinds of
remuneration granted or continued in respect of, or  annexed
to, any office by the State. Section 571ays down that the
emol uments of village offices, whether such offices be or be
not hereditary, shall not be |liable to be transferred or
encunbered in any nmanner whatsoever and it shall  not be
awful for any Court to attach or sell such enolunents or
any portion thereof Sub-s. (1) of-s. 6 relates to the
grouping or division of villages; this sub-section we have
already read. Sub-s. (2) of s. 6 gives a right to the Board
of Revenue, subject to the approval of Government, to reduce
the nunber of village offices, and on such reduction the
Col l ector is enmpowered to dispense with the services of the
of ficers no |onger required. Sub-s. (3) of6 whi‘ch was
subsequently added in 1930 says thatminor shall not  be
ineligible for selection by reasonof his mnority only.
Section 7 states the circunmstances in which the Collector
may, of his own notion or on conplaint and after enquiry
suspend, renove or disnmss, etc., sone of the village
officers nentioned ins. 3. Asimlar power of punishment is
also given to the Tehsildar. Under these provisions the
Col I ector may suspend, renove

938
or disnmss the Village Minsif. Section 10 |lays down
certain rul es which are to be observed in nmaki ng

appoi ntnents to some of the village offices and these rules
lay down, anobng other things, the general qualifications
requisite for appointment to the offices in question. For
exanpl e, for the appointnment to the office of Village Minsif
no person. is eligible unless he has attained the age of.
majority, is physically and nentally capable of discharging
the duties of the office, has qualified according to the
educational test prescribed for the office by the Board of
Revenue, has not been convicted by a Crimnal Court of any
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of fence which, in the opinion of the Collector, disqualifies
him for holding the office and has not been dismssed from
any post under the Government on any ground which the
Col  ector considers sufficient to disqualify himfor holding
the office. One of the qualifications prescribed by s. 10
as it originally stood required that the applicant nust be
of the male sex. This requirenent was deleted by the
Adaptation (Amendnent) Order of 1950, presumably to bring
the section into conformity with Arts. 15 and 16 of the
Constitution which prohibit discrimnation on the ground of
sex. Sub-s. (2) of s. 10 says that the succession shal
devol ve on a single heir according to the general custom and
rule of prinbgeniture governing succession to inpartable
zamindar is in Southern India.’” Sub-s. (3) of s. 10 says
that where the next heir is not qualified, the Collector
shal | appoi nt the person next in order of succession, who is
so qualified, and, in the absence of any such person in the
line of succession, may appoint any person duly qualified.
Sub-ss. (4), (5) and (6) of s. 10 deal with nmatters wth
which we ore not directly concerned. Section 11 |ays down
the rules to be observed in naking appointnments to certain
offices in proprietary estates and one of the rules is that
succession shall devolve in accordance with the law or
custom applicable to the office in question. Section 13 in
ef fect says that any person nay sue before the Collector for
any of the village offices specified ins.. 3 or for the
recovery of the enplunents of, any such office on the ground
that he is entitled to hold such office and

939

enjoy such enolunents. There are sone provisos to the
section which lay down Iimtations on the right  of suit.
Wth those limtations we are not concerned in the  present
case. Section 14 |ays down the period of" limtation for
bringing a suit. Sections 15, 16 and 17 relate to the
transfer and trial of such suits and the decrees or orders
to be passed therein. Section 20 enpowers the Board of
Revenue to nmke rules and s. 21 bars the jurisdiction of
Cvil Courts. Section 23 provides for appeals.

The above gives in brief the schene and provisions of the
Act. These provisions show, in our opinion, that the office
of Village Munsif wunder the Act is an office -under the
St ate. The appointnment is nade by the Collector, the
emol uments are granted or continued by the State, the
Col l ector has disciplinary powers over the Village Minsif
including the power to renove, suspend or dismiss him the
qualifications for appointnment can be |aid down by the Board
of Revenue-all these show that the office is not-a private
office wunder a private enployer but is an office under. the
State. The nature of the duties to be performed by the
Village Munsif under different provisions of the | aw
enmpowering him in that behalf also shows that he  -holds a
public office. He not only aids in collecting the revenue
but exercises power of a magistrate and of a Civil Judge in
petty cases. He has also certain police duties as to
repressing and inform ng about crine, etc.

The | earned Advocat e- Ceneral appearing for respondents 1 to
3 has contended that the expression " office wunder the
State" in Art. 16 has no reference to an office like that of
the Village Munsif, which inits origin was a customary

village office |ater recognised and regul ated by | aw Hi s
contention is that the expression has reference to a post in
a Civil "Service and an ex-cadre post under a contract of
service,, as are referred to in Arts. 309 and 310 in Part

XIV of the Constitution relating to the Services under the
Union and the States. He has referred in support of his
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contention to Il bert’s Supplenent to the Governnment of I|ndia
Act, 1915, p. 261, where a simlar

940

provision wth regard to the Indian Cvil Service has been
referred to as laying dowmn that "no native of British
India............ is by reason only of his religion, place
of birth, descent, or colour, or any of themdisabled from
hol di ng any place, office or enploynent under His Majesty in
India" and has pointed out that the aforesaid provision
reproduced s. 87 of the Act of 1833 and historically the
office to which the provision related was an office or
enployment in a Service directly wunder the East India
Conpany or the Crown. He also referred to s. 298 of the
Government of India Act, 1935, which said inter alia that
"no subject of H's Majesty domiciled in India shall on
grounds only of religion, place of birth, descent, colour or
any of thembe ineligible for-office under the Crown in
India." The argument’ of the learned Advocate General is
that Art. 16 enbodies the sane principle as inspired the
earlier . ‘provisions referred to above, and like the earlier
provisions it should be confined to an office or post in an
organi sed public Service or an excadre post under a contract
of service directly under the Union or the State. He has
further suggested that the deletion of the requirement as to
sex in s. 10 of the Act was by reason of Art. 15 and not
Art. 16 of the Constitution. The argunent is plausible, but
on a careful consideration we are unable to accept it as
correct. Even if we assune for the purpose of argunent that
Arts. 309 and 310 and other Articles in Chapter 1, Part XV,
of the Constitution relate only to an organised public
Service like the Indian Adm nistrative Service, ~etc., and
ex-cadre posts under a direct contract of service which have
not yet been incorporated into a Service, we do not think
that the scope and effect of cls. (1) and (2) of Art. 16 can
be out down by reference to the provisions in the Services
Chapter of the Constitution.

Article 14 enshrines the fundanental right of ‘equality
before the law or the equal protection of the laws wthin
t he territory of India. It is available to al |

i rrespective of whether the person claining it is a citizen
or not. Article 15 prohibits discrimnation on some specia

grounds-religion, race, caste, sex, place
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of birth or any of them It is available to citizens only,
but is not restricted to any enpl oynent or office under the
St at e. Article 16, «cl. (1), guarantees equality of
opportunity for all citizens in matters relating to
enpl oyment or appointment to any office under the State; and
el. (2) prohibits discrimnation on certain grounds in
respect of any such enploynent or appoi ntnent. It /would
thus appear that Art. 14 guarantees the general “right of
equality; Arts. 15 and 16 are instances of the same right in
favour of citizens in some special circumstances. Article
15 is nore general than Art. 16, the latter being confined
to matters relating to enploynment or appointnent to —any
of fice under the State. It is also worthy of note that Art.
15 does not nention 'descent’ as one of the prohibited
grounds of discrimnation, whereas Art. 16 does. W do not
see any reason why the full anmbit of the fundamental right
guaranteed by Art. 16 in the matter of enploynent or
appoi ntnent to any office under the State should be cut down
by a reference to the provisions in Part XIV of the
Constitution which relate to Services or to provisions in
the earlier Constitution Acts relating to the same subject.
These Service provisions do not enshrine any fundamenta
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right of citizens; they relate to recruitnment, conditions
and tenure of service of persons, citizens or otherw se,
appointed to a Civil Service or to posts in connection wth
the affairs of the Union or any State. The word 'State’, be

it noted, has a different connotation in Part 11l relating
to Fundamental Rights: it includes the Government and
Parlianment of India, the Governnent and Legislature of each
of the States and all |ocal or other authorities within the

territory of India, etc. Therefore, the scope and anbit of
the Service provisions are to a large extent distinct and
different fromthe scope and anbit of the fundamental right
guaranteeing to all citizens an equality of opportunity in

matters of public enploynent. The preanble to, the
Constitution states that one of its objects is to secure to
all citizens equality of status and opportunity; Art. 16
gives equality of opportunity.in matters

119
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of public enploynent. W think that it would be wong in
principle to cut down the anplitude of a fundanental right
by reference to provisions which have an al t oget her
di fferent scope and purpose. ~Article 13 of the Constitution
lays down inter alia that all laws in force in the territory
of India inmrediately before the comrencenment of the
Constitution, in /so far as they are inconsistent wth
fundanental rights, shall to the extent of the inconsistency
be wvoid. In that Article 'law includes custom or usage
having the force of law. Therefore, even if there was a
custom which has been recognised by lawwith regard to a
hereditary village office, that customnust vyield to a
fundanental right. Qur attention has al so been drawn to cl
(4) of Art. 16 which enables the State to. make provision
for the reservation of appointnents or posts in favour of
any backward cl ass of citizens which, inthe opinion of the
State, is not adequately represented in the services under
the State. The argunent is that this clause refers to
appointnents or posts and further talks of inadequate
representation in the services, and the |earned ‘Advocate-
General has sought to restrict the scope of cls. (1) and (2)
of Art. 16 by reason of the provisions.in el. (4). W are
not concerned in this case with the true scope and effect of
cl. (4) and we express no opinion with regard to it. Al
that we say is that the expression 'office under the “State’
in cls. (1) and (2) of Art. 16 nust be given its natura
nmeani ng.

W are wunable, therefore, to accept the argunent ~of the
| ear ned Advocate-Ceneral that the expression " office under
the State’ in Art. 16 has a restricted connotation and . does
not include a, village office like that of +the Village
Munsi f . In M Ramappa v. Sangappa and Ohers (1) the
guestion arose whether certain village offices governed by
the Msore Villages Ofices Act, 1908, were offices of
profit under the Governnent of any State within the meaning
of Art. 191 of the Constitution. This Court held that the
offices were offices of profit under the Governnent —and
sai d.

"An office has to be held under someone for it is inpossible
to conceive of an office held under no one.

(1) [1959] S.C R 167

943

The appoi ntnent being by the Governnent, the office to which
it is made nust be held under it, for there is no one else
under whomit can be held. The |earned Advocate said that
the office was hel d under the village conmmunity. But such
a thing is an inpossibility for village comunities have
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since a very long tine, ceased to have any corporate
exi stence."

Learned Counsel for respondent 4 has presented a sonewhat
different argument on this question. He has submitted that
the office of Village Mnsif is not nerely an office
simpliciter; but it is an office cumproperty. Hi s argunent
is that Art. 16 does not apply to a hereditary village
of fice because a person entitled to it under the Act has a
pre-existing right to the office and its enolunents, which
he <can enforce by a suit. W now proceed to consider this
ar gunment .

Learned Counsel for respondent 4 has relied on the decision
of this Court in Angurbala Miullick v. Debabrata Mullick (1)
where it was held that in the conception of shebaiti under
H ndu law, both the elements of office and property, of

duties and personal interest, are mxed up and blended
together; and one of the el enents cannot be detached from
the other. He~ has argued that on the same analogy the

of fice of ‘a village Miunsif nust be held to be an office cum
property.. W do not think that the analogy holds. As this
Court pointed out in Kalipada Chakraborti and Another v.
Pal ani Bala Devi and Qthers (2) shebaitship is property of a
pecul i ar and anomal ous character and it is difficult to say
that it comes under ‘the category of inmovable property as it
is knowmn to law. As to the office of a Village Minsif under
the Act, the provisions of the Act itself and a long Iine of
decisions nmake it quite clear that what go with the office
are its enolunents, whether in the shape of |and, assignment
of revenue, agricul tural produce, noney, salary or any other
kind of remruneration. These emolunents are granted or
continued in respect of, or annexed to, the office by the
State. This is made clear by s. 4 of the Act. Apart from
the office there is no right to the enpolunents. I.n. ot her
wor ds, when a person is appoint-

(1) [1951] S.C.R 1125.

(2) [1953] S.C.R 503.
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ed to be a "Village Munsif" it is an appointnent to 'a an
office by the State to be renmunerated either by the use of
land or by npbney, salary, etc.; it .is not the case of a
grant of |and burdened with service, a distinction which was
explained by the Privy Council in Lakhangouda Basavprabhu
Sardesai v. Baswantrao and Qthers (1). 1In Venkata v. Rama
(2) where the question for decision was the effect” of the
enfranchi sement of lands fornming the enolunents of the
hereditary village office of Karnam it was pointed out:
"Enol uments for the discharge of the duties of the office
were provided either in the shape of l|and exenmpt  from
revenue or subject to a lighter assessnent, or of fees in
grain or cash, or of both |land and fees.

When the enolunents consisted of land, the land did not
became the famly property of the person appointed to the
office, whether in virtue of an hereditary claim to the
office or otherw se. It was an appanage of the office
inalienable by the office holder and designed to be the
enol ument of the officer into whose hands soever the office
m ght pass. If the Revenue authorities thought fit to
di sregard the claimof a person who asserted an hereditary
right to the office and conferred it on a stranger, the
person appointed to the office at once becone entitled to
the | ands which constituted its enolunent."”

The same view was re-affirned in, Musti Venkata Jagannada
Sharma v. Musti Veerabhadrayya (3) where the history of the
of fice of Karnam was exam ned and it was observed that the
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"Karnam of the village occupies his office not by hereditary
or famly right, but as personal appointee, though in
certain cases that appointnent is primarily exercised in
favour of a suitable person who is a nenber of a particular
famly." This latter decision was considered by a Full Bench
of the Madras High Court in Manubolu Ranga Reddi v. Maram
Reddi Dasaradharam . Reddi (4)

(1) AIl.R 1931 P.C 157.

(3) AIl.R 1922 P.C. 96.

(2) I1.L.R 8 "Mad. 249.

(4) |.L.R [1938] Mad. 249.
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and it was pointed out that their Lordships of the Privy
Counci |, though they indicated the nature of the right which
the Karnam had, did not consider the question whether on
the creation of an office under s. 6(1), the nenbers of the
famly of the last hol der of the abolished office had the
right to conpel the Collector to carry out the duty cast

upon himby the section. It was held that s. 6(1) creates a
right in the famly which can be enforced by suit. Lear ned
Counsel for respondent 4 has relied on this decision. It is

worthy of note, however, that the decision was given on the
footing that s. 6(1) was valid and mandatory in character.
No question arose  or ~could at that time arise of the
contravention of /a fundamental right /'guaranteed by the
Constitution, by the hereditary principle enbodied in s.
6(1) of the Act. The decision proceeded on the footing that
the Act recognised a 'right vestedin a fanmly to the
of fice in question and contai ned provisions to enforce that
right. 1t did not proceed upon the footing that the famly
had a right to the property in the shape of enolunents,
i ndependent or irrespective of the office. In other words,
the decision cannot be relied upon in- support  of the
contention that a hereditary village office is like a
shebaiti, that is, office cumproperty. That was not the
ratio of the decision. The ratio sinply was this that the
Act bad recognised the right vested ina famly to the
office in question. That decision cannot assist respondent
4 in support of his contention that Art. 16, cls. (1) and
(2), do not apply to the office, even though the office is
an office under the State. |n Ramachandurani purshotham v.
Ramachandur ani  Venkat appa and Anot her (1) the question  was
whether the office of Karnamwas ’'property’ wthin the
neaning of Art. 19(1)(f) of the Constitution. It was held
that it was not property within the nmeaning of that Article.
The same view was expressed in Pasala Rama Rao v. Board of
Revenue (2) where if was observed that the right to succeed
to a hereditary office was not property and ‘the relation
back of an adopted son's rights was only wth regard to
property.

(1) A I.R 1952 Mad. 150.

(2) A1.R 1954 Mad. 483.
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This view was not accepted in Chandra Chowdary v. The Board
of Revenue (1) where it was observed that the fact that the
adopti on was posthunmous did not nmake any difference and the
adoption being to the last office holder, the adopted son
nmust be deened to have been in existence at the tinme of the
death of the male holder and had the right to succeed to the
of fice. It was further observed that the office of a
Village Munsif was 'property’ so as to attract the operation
of the rule that the adoption related back to the date of
the death of the last male holder. W are not concerned in
this case with the doctrine of relation back in the matter
of a posthunous adoption. The sinple question before us is
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whet her the office, though it is an office under the State,

is of such a nature that cls. (1) and (2) of Art. 16 of the
Constitution are not attracted to it. W are of the view
that there is nothing in the nature of the office which
takes it out of the anbit of cls. (1) and (2) of Art. 16 of
the Constitution. An office has its enolunents, and it
would be wong to hold that though the office is an office
under the State, it is not within the anmbit of Art. 16
because at a tine prior to the Constitution, the |aw
recogni sed a custom by which there was a preferential right
to the office in the menbers of a particular famly. The
real question is-is that customwhich is recognised and
regul ated by the Act consistent with the fundanental right
guaranteed by Art. 16? W do not agree with | earned Counse

for respondent 4 that the fanmily had: any pre-existing right
to property in the shape of the enolunments of the office,
i ndependent or irrespective of the office. If there was no
such pre-existing right to property apart fromthe office,
then the answer nust clearly be'that Art. 16 applies and s.
6(1) of the Act in so far as it nakes a discrimnation on
the ground of descent only, is violative of the fundanmenta

ri ght of the petitioner.

There can be no doubt that s. 6(1) of the Act does enbody a
principle of discrimnation on the ground of descent only.
It says that in/ choosing the persons to fill the new
of fices, the Collector shall select the persons whomhe may
consi der the best qualified from

(1) A 1.R 1959 Andhra Pradesh 343.
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anong the famlies of the |ast holders of the offices which
have been abol i shed. Thi's, in our opi ni on, is

discrimnation on the ground of descent only and is in
contravention of Art. 16(2) of the Constitution.

Learned Counsel for respondent 4 has al so subnmitted that the
petitioner cannot be permitted to assert the invalidity of
s. 6(1) of the Act when he hinsel f nmade an application for
appoi ntnent as Village Miunsif under the Act. He has drawn
our attention to the decision in Bapatla Venkata Subba Rao
v, Si kharam Ramekri shna Rao(1l). That was a case where the
appel | ant was appoi nted as a heredi tary Karnam under the Act
and but for the Act, he would not have had any claimto be
appointed to the office of Karnam It was held that  he
could not be permtted to contend for the first tinme in
appeal that the very Act but for which he would not have had
any right to the office, was unconstitutional. ~Apart- from
the question whether a fundanental right can be waived, a
guesti on which does not fall for consideration inthis case,

it is clear to us that the facts here are entirely
different. The petitioner had the right to nake an
application for the newvillage office and he was ~accepted
by the Revenue Divisional Oficer. Respondents 1 to 3,
however, passed orders adverse to himand in favour of
respondent 4, :acting on the principle of discrimnation on
the ground of descent only as enbodied in s. 6(1) of the
Act. It is, we think, open to the petitioner to say that s.
6(1) of the Act in so far as it violates his fundanenta

ri ght guaranteed under Art. 16 of the Constitution is void
and his application for appointrment nust, therefore, be
deci ded on nerits.

Finally, we nust notice one other argunent advanced by the
| earned Advocate-General on behal f of respondents 1 to 3.
The argunent is based on the distinction between Arts. 15
and 16. W have said earlier that Art. 15 is, in one
respect, nore general than Art. 16 because its operation is
not restricted to public enploynent; it operates in the
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entire field of State discrimnation. But in another sense,

with

(1) A 1.R 1958 Andhra Pradesh 322.
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regard to the grounds of discrimnation, it is perhaps |ess
wide than Art. 16, because it does not include , descent’

amongst the grounds of discrimnation. The argument before
us is that the provision inpugned in this case nust be
tested in the light of Art. 15 and not Art. 16. It is
submitted by the |learned Advocate General that the |arger
variety of grounds nmentioned in Art. 16 should lead us to
the conclusion that Art. 16 does not apply to offices where

the |law recognises a right based on descent. We consi der
that such an argunent assunmes as correct the very point
which is disputed. I'f we assume that Art. 16 does not

apply, then the question itself is decided. But why should
we nmake that assunptions If the office in question is an
office ~under the State, then Art. 16 in terns applies;
therefore, the question is whether the office of Village
Munsif “i's an of fice under the State. W have held that it
is. It is perhaps necessary to point out here that cl. (5)
of Art. 16 shows that the Article does not bear the
restricted meaning which the |learned Advocate-CGeneral has
canvassed for; because  an incunmbent of an office in
connexi on with the affairs of any religi ous or
denom national institution need not necessarily be a nenber
of the Civil Service.
For the reasons given above, we allow the petition. The
orders of respondents 1 to 3 inrespect of the  appointnent
to the post of Village Minsif of Peravalipalemin favour of
r espondent 4 are set aside and we direct that the
application of the petitioner for the said office be now
considered on nerits by the Revenue authorities concerned on
the footing that s. 6(1) of the Act in so far as it
infringes the fundanental right of the citizens of India.
under Art. 16 of the Constitution i's void. The petitioner
will be entitled to his costs of the hearing in this Court.
Petition all oned.
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