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ACT:

O fices against' Public Justice-Fal se evidence, Section
193 of the Penal /Code Process, issue of, Section 204 Crl.
P. C., expl ai ned.

HEADNOTE:

In connection wth the offences under Sections 302 and
376, medi cal opinion was sought by the Police as to (1) the
nature of injuries on the person of the accused. (2) the
accused potency to perform the sexual intercourse and (3)
Wet her the accused had performed sexual intercourse during
the last 24-28 hours, fromone Dr. P. K Mttal, Mdica
O ficer, Nehru Muinicipal Hospital Abohar. As according to
the Government instructions in force at the relevant tine,
nedi co-l egal cases were to be examined by two doctors, Dr.
P. K Mttal examined the accused in the presence of Dr.
Ms. L. K Gewal attached to the same hospital. On
exam nation of the private parts of the accused, the doctors
observed the whole of the glans penis and corona of the
accused covered with a thick layer of yellow sh materia
which snmelt |like stigma. They therefore advised a thorough
chemical and m croscopi ¢ exam nation of the yellow sh
material to find out if it was a |layer of smegma or not to
enable themto answer third query of the police and referred
to the accused to the appellant who was posted as ~ Chief
Medi cal Officer, Ferozepur. The doctors in their forwarding
letter stated that they had not at all disturbed the |ayer
so that the appellant woul d examine the case in its origina
condition and order the sanple of snegma to be taken and
sent for chem cal examination if he felt |ike doing so". The
accused could be taken to Ferozepur by the police only two
days later. On going through the letter, the appellant wote
back saying that no special opinion by himwas necessary and
that Dr. Mttal hinself could take the scrapping of the
yellowish material and send the same to the chemca
exam ner Punjab for opinion. The chem cal exam ner Punjab
as well as the Professor of Pathology, Medical College,
Pati al a, whose opinion was sought expressed their inability
to carry out any test for smegma as they had no arrangenent
for the sanme. The accused was convicted and sentenced to
death under s. 302 1.P.C subject to confirmation of the
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Hi gh Court and to inprisonnent for |ife under s. 376 |.P.C.
The accused in his appeal clained benefit of doubt
contending that the appellant as well as the other two
doctors failed to examne the glans penis of the accused
with a viewto find out whether there were any injuries
thereon or not. On this argunment being raised, the |earned
Judges constituting the Division Bench felt that it was
necessary in the interest of justice to exanmne the
appel lant as a court wtness. They, therefore summoned the
appel l ant as a court witness and recorded his statement. At
the conclusion of the exam nation of the appellant, the
| earned Judges felt that the appellant had intentionally
nmade a false statement with a viewto shield his own guilt
and to help the accused. They accordingly ordered the
prosecution of the appellant under s. 193 |I.P.C

Al'l owi ng the appeal by special |eave the Court.
723
N

HELD: (1) Wsat the courts have to see before issuing
the process against the accused is whether there is
evi dence -in support of the allegations nmade by the
conpl ainant to justify the initiation of proceedi ngs agai nst
the accused and not ~whether the evidence is sufficient to
warrant his conviction, but this does "~ not nean that the
Courts should not prima facie be of the opinion that there
are sufficient and reasonable grounds for setting the
machinery of crimnal law in notion against the accused. The

nonent, this gui diing principle is overl| ooked, t he
prosecution degenerates itself into prosecution which often
is fought wth evil consequences. In the instant case, the

| anguage in which the observations of the H gh Court about
the exercise of pressure by the appellant on'Dr. Ms. L. K
Grewal are couched shows that the High Court was itself not
prima facie satisfied about the validity of the action that
it was taking. [732D F]

(2) Prosecution for perjury should be sanctioned by
courts only in those cases where it appears to be deliberate
and conscious and the conviction.is reasonably probable or
likely. There nust be prima facie case of  deliberate
fal sehood on a matter of substance and the court should be
satisfied that there is reasonable foundation for the
charge. [732G H|

In the present case, as the exam nation of smegma | ost
all inmportance after the |apse of the performance of the
al | eged sexual intercourse, the appellant’s statenent was
not a mtter of substance and the appellant does not appear
to have made any false statenent with a mal afideintention.
In the circunstances, no useful purpose wll be served by
subjecting the appellant to a Ilengthy, vexatious and
expensive trial which is not likely to end in his
convi ction. [732H, 733A-B]

Chaj oo Ram v. Radhey Shyam & Anr. [1971] 1 SCC p. 744
referred to.

(3) In the instance case (a) the appellant had not
intentionally nade a false statenent. The words used by the
appellant in answer to the question put to himby the Hi gh
Court taken as whole nmake it nmanifest that what the
appel l ant neant to convey was that the accused was never
physi cal |y produced before himwhich fact is anply proved by
the strong docunentary evidence viz. the affidavit of Harjit
Singh Head Constable dt. 27th August, 1975 corroborated by
the entries in Roznanmacha of the Police Station, city Abhor
of dt. 17th March, 1973. (b) The question of disagreenent
between that two doctors and of refusal on the part of Dr.
Ms. L. K Gewal to give opinion about snegm were
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purposely introduced subsequently by soneone other than the
appel lant with some oblique notive and (c) It is well known
inthe nedical world that the exam nation of snegna | oses
all inportance after 24 hours of the performance of the
sexual intercourse. Non-invitation of this fact to the
notice of the |learned Judges of the Hi gh Court has led to
the error, regarding the exam nation of snegna after two or
three days after the occurrence. [728H, 729A-D, 730G 731A,
E- F]

Observati on:

The show cause notice besides being not happily worded
is laconic. 1t does not satisfy the essential requirenents
of law. Nor does it specify the offending portions in the
appel lant’s | engthy statements which in the opinion of the
H gh Court were false. In cases of this nature, it is highly
desirabl e and i ndeed very necessary that the portions of the
witness's statement” in regard ~to which he has, in the
opi ni on of the Court, perjured hinsel f, should be speci-

724

fically set~ out in or formannexure to the notice issued to
the accused so that he is in-a position to furnish an
adequate and proper reply in regard thereto and able to neet
the charge. [734A-B]

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI'ON:~ Cri m nal. Appeal No. 3
of 1977.

Appeal by Special Leave fromthe Judgnent and Order
dated 29-9-75 of the Punjab - and Haryana Hi gh Court in
Crimnal Msc. Petition No. 1755-M of 1975.

R L. Kohli and Ms. Umla Sirur for the Appellant.

Hardev Singh and R S. Sodhi for the Respondent.

The Judgrment of the Court was delivered by

JASWANT SINGH, J.-This appeal by special Ileave is
directed against an order dated the 29th Septenber, 1975 of
the Punjab and Haryana H gh Court at Chandigarh directing
prosecution of the appellant for an offence under section
193 of the Indian Penal Code and asking the Registrar of the
Court to lodge a conplaint in respect of the aforesaid
offence in the court of conpetent jurisdiction.

The circunstances giving rise to this appeal are: On
the basis of recovery of the dead body of a mnor girl of
fourteen or fifteen years of age named Kaushal aya Devi from
the residential house of one Bhajan Lal 'aged 35 years,
resi dent of Abohar (hereinafter referred to as ’'the
accused’) on the night between the 14th and 15th of March
1973 when his wife and children were away, the accused was
tried for the murder and rape of the said girl. To start
with, the police did not effect the arrest of the accused
who from the evidence recorded in the case appeared to be a
big landlord. Later on, however, on the statenment of the
father of the deceased girl, a case was registered against
the accused and he was taken into custody at 1.00 P. M on
the 15th March, 1973. Dr. C. D. Chri who conducted the post
nortem exani nation of the dead body of Kaushalaya Devi,
deceased opined on the basis of the observati ons made by him
that the death of the deceased had occurred as a result of
asphyxia due to constriction of the neck which was ante
nortemand sufficient in the ordinary course of nature to
cause death The doctor further opined that the deceased had
been raped and the person commtting the rape on her was
bound to receive sone scratches on glans penis. Accordingly
at about 5.50 P.M on the 15th of March, 1973, the police
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produced the accused before D. P. K Mttal, Medica

O ficer, Nehru Muinicipal Hospital, Abohar, and requested him
to opine as to (1) the nature of injuries on the person

725

of the accused, (2) the accused’s potency to performthe
sexual intercourse and (3) whether the accused had performed
sexual intercourse during the |ast 24-48 hours. As according
to the Govt. instructions in force at the relevant tine, the
nedi co | egal cases were to be exam ned by two doctors Dr. P.

K. Mttal exanmined the accused in the presence of Dr. Ms.

L. K Gewal who was al so attached to his hospital and found
the followng injuries on his person:-

"1. Circular bruise 2 1/2 cmin dianeter present
on the back of right arm3 cmlateral to the
axillary fold and 14 cmbelow the top of
ri ght shoulder . joint, the circle being of
upper | ower arches with healthy central area.
In each arch there are separate specs of
reddi'sh violet  bruises suggestive of teeth
mar ks.

2. 2 cm in diranmeter rounded bluish red bruise
which is conparatively nuch fainter, present
laterally to  bruise No. 1. It is uniformin
appear ance all over."

In the opinion of both the doctors, injury No. 1 was
the result of teeth bite but as regards injury No. 2, the
doctors expressed their inability to give any definite
opi nion. On examination of the private parts of the accused
the doctors found that he was potent and  capable of
perform ng sexual intercourse. During the course of the said
exam nation. the doctors also observed the whole of the
gl ans penis and corona of the accused covered with a thick
| ayer of vyellow sh material which smelt like snegma. They,
therefore, advised a thorough chem cal and nmicroscopic
exam nation of the yellow sh material to find out if it was
a layer of smegma or not to enablethemto answer the third
query made by the police and vide their letter No. 426 dated
the 15th March, 1973 referred the accused to the appell ant
who was posted as Chief Medical Oficer, Ferozepur. In their
aforesaid forwarding letter, the doctors stated that they
had not at all disturbed the |ayer of sanple and had tried
to take no sample so that the Chief Medical Oficer "would
examne the case in its original condition and order the
sanpl e of snmegna to be taken and sent for chemica
examnation if he felt |ike doing so." The police, was not
however able to take the accused to Ferozepur before the
nmorni ng of the 17th of March, 1973. Even on that day, it was
only at six in the evening that the police could contact the
appel l ant as he was stated to be away on an official errand.
On the aforesaid docket and the connected papers bei ng put
up before him the appellant wote back to Dr. P. K Mtta
sayi ng that no special opinion by himwas necessary and that
he (Dr. Mttal) mght send without any further delay the
scrapping of the yellow sh material mentioned by him
726
fromthe genitals to the Chemical Examiner, Punjab for
opi nion. The conmuni cati on addressed by the appellant to Dr.
P. K Mttal ran as under:-

"From

Dr. S. P. Kohli

Chi ef Medical O ficer, Ferozepur.

To

Dr. P. K Mttal PCMs-I1,

Medi cal Officer Incharge

Nehru Menorial Hospital,




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 10
Abohar .
Meno. No. NL/ Special-1 Dated 17-3-73
Subj ect : Medi cal legal examination of Bhajan La

accused in rape and nurder case.

Ref erence your letter No. 426 dated 15-3-73 on the
subj ect noted above.

Regarding point No. 3 no special opinion by the
under signed is necessary. You may send the scrapping
of the vyellowi sh material fromthe genitals nentioned
by you to the Chemical Exani ner, Punjab for opinion

You have already been telephonically instructed
through the S.H O Police Station Abohar Gty on 15-3-
73 at 6.00 P.M to do the needful. Further delay in the
case nust be avoi ded.

Report per return-after conpliance of order. The
full case of the accused is returned herewth.

Sd/- S. P. Kohli,

Detail attached Chi ef Medical Oficer

(3) three only. Fer ozepur

Recei ved copy

Sd/ - Seen at 6.00 P.M
H C. No. 1121 Sd/- S. P. Kohli

dated 17-3-73 17-3-73."

On receipt of the -aforesaid conmunication from the
appellant, Dr. Mttal carried out the instructions contained
therein but not with out a certain anmount of resentnent as
appears fromthe letter Exh. CL1/3 which runs as foll ows: -
727

"From
The | ncharge, Nehru Menorial Hospital, Abohar
To
The Chief Medical Oficer, Ferozepur
No. 6 Dat ed 18-3-73
Subj ect: Medi cal Exami nation of Bhajan Lal accused.
Dear Sir,

Ref erence your No. M.-SPL-/1973 dated 17-3-1973.

The accused Shri Bhajan Lal was presented to ne on
18-3-1973 at 9.50 AM and | have done the needful as per
i nstructions given by you.

| had referred the case to your goodself for fina
opi nion as the Lady Doctor refused to give any opinion
on the plea that she was not famliar wth the
appearance and snell of snmegma and as for CGovt.
i nstructions where two Doctors are unable to agree on
one point the case is to be referred to Chief Mdica
Oficer of the Distt. for final opinion. Your goodself
verified the sane on phone fromthe Lady Doctor. | did
not remenber any instructions for taking the snear
through the SHO Police and neither vyour goodself
renmenber the sane on your visit to this Hospital on 16-
3-1973 and 17-3-1973 in connection with the sane case.

Today again Lady Doctor is on | eave and | am al one
in the Hospital but still | am doing the needful under
your instructions and to avoid any delay on ny part.
This is for your information please.

Sdf -
P. K Mttal,
18-3-1973."

The Chemi cal Exaniner, Punjab as well as the Professor
of Pathol ogy, Medical College, Patiala whose opinion was
sought by Dr. P. K Mttal expressed their inability to
carry out any test for snmegma as they had no arrangenent for
the sane. The Additional Sessions Judge, Ferozepur who tried
the accused sentenced himto death under section 302 of the
I ndi an Penal Code for the nurder of Kaushal aya Devi subject
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to confirmation by the H gh Court and to inprisonnent for
life wunder section 376 of the Indian Penal Code for
conmitting rape on her but acquitted the other four persons
who stood their trial jointly with the accused. The rmurder
reference and the appeal preferred by the accused agai nst
hi s convictions and sentences were heard

728

by a Division Bench of the High Court. During the argunents
before the High Court, counsel appearing for the accused
vehemently contended that the appellant had failed to
examine the glans penis of the accused regarding the
presence or otherw se of snegma and also if both the doctors
failed to exam ne the glans penis of the accused with a view
to find out whether there were any injuries thereon or not,
the accused was entitled to the benefit of doubt. On this
argunent being raised, the learned Judges constituting the
Di vision Bench felt that it was necessary in the interest of
justice'to examne the appellant who was working as G vi
Surgeon, Ferozepur as in their view, the presence or absence
of snegna _on the glans penis of the accused was quite vita
fromthe viewpoint of the defence as well as fromthat of
the prosecution. They, therefore, sunmoned the appellant as
a court wi tness and recorded his statenent. At the
conclusion of the exam nation of the appellant, the |earned
Judges constituting the Bench felt that the appellant had
intentionally nade a false statenent with a viewto shield
his own guilt and to help the accused. They accordingly
ordered the prosecution of the appellant under section 193
of the Indian Penal Code as stated above.

Upon hearing counsel on both sides and exam ning the
record as well as the law bearing on the question in issue,
we are satisfied that the inpugned order cannot be
sustained. The only three matters regarding which the High
Court appears to have thought that the appellant made a
false statenent are as foll ows:-

"(1) that the accused was never referred to or
produced before him

(2) that he did not pressurise Dr. Ms. L. K
Gewal 'to make the endorsement "1 agree" on
the copy of the nmnedico-I|egal report Exhibit
CW1/1; and

(3) that Dr. P. K Mttal did not tell himon
tel ephone on the 15th March, 1973 that Dr.
Ms. L. K Gewal had shown her inability to
gi ve her opinion regarding ~the presence of
the snegma on the gl ans. penis - of the
accused. "

We shall deal seriatim wth each one of the aforesaid
portions of the appellant’s statenent which in the opinion
of the H gh Court are the offending portions.

Re. Matter No. 1. Though it cannot be gainsaid that the
appel l ant was not quite accurate in stating before the H gh
Court that the case of the accused was not referred to him
it cannot be said that he intentionally or deliberately made
a false statement in that behalf with
729
aview to shield his owmn guilt or to help the accused as
observed by the Hi gh Court. The words used by the appell ant
in answer to the question put to himby the H gh Court taken
as a whole nmake it manifest that what the appellant neant to
convey was that the accused was never physically produced
before him W are fortified in this view by the material on
the record which unmi stakably reveals that the police never
caused t he appearance of the accused before the appellant at
Ferozepur. In his affidavit dated the 27th August, 1975,
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Harjit Singh, Head Constable, has categorically stated that
it was he who along with MIkhi Ram and Bahadur Singh,
Constabl es, took the accused on the norning of the 17th
March, 1973 from Abohar to Ferozepur as he had been referred
to the appellant by Dr. P. K Mttal. He has further
affirmed that on reaching Ferozepur at about 10.00 A M, he
| earnt that the appellant was away on tour; that he waited
for the appellant and it was on his return fromtour that he
met himin his office at 6.00 P.M with the aforesaid letter
of reference givento himby Dr. P. K Mttal; that at the
time of his neeting the appellant, the accused was in the
custody of the aforesaid two constables in the conmpound and
he did not take himinside the office of the appellant and
the SSH O Darshan Singh was not with himat the aforesaid
time of his interview wth the appellant. The statenent of
Harjit Singh, Head Constable is fully corroborated by the
following entries “in the Roznantha of the Police Station,
Cty Abohar: -
"20. 'Sh. Harjit Singh Arrival/Depar- 17-3-73
H 'C. City Abohar ture accused
H. C.—himself C.Bahadur Singh 589, M I khi Ram 378
fromP.S. City Abohar proceeded at 7.30 A M for
Medi cal Examination by C. MO Ferozepur of Sh. Bhajan
Lal accused wu/s 302/376 |PC Case " No. 49/73 under the
super vision of Sh. MIkhi Ram
3. Darshan Sing SI Depart ure of 3At6-20 AM Pro
S. 17-3-1973 -ceeded to Feroze
-pur with a Lorry
Vr. No. 126268-60
for enquiry by
SDM Fer ozepur .
Arrival Report ed back 40
18-3-19 P.M after
enqui ry done by
SDM Fer ozepur .

In face of this strong docunentary evidence, /it is
difficult for us to agree with the High Court that the
appel l ant had intentionally nade a false statenent.

Re: Matter No. 2: There is also no material worth the
nane to justify the observations made by the H gh Court that
the appellant had pressurised Dr. Ms. L. K Gewal 'to-add
the words "I agree" in the copy of Medico-legal Report
Exhibit CW 1/1 after the issue of notice to him’' There
was, in our opinion, absolutely no reason for the appell ant
to feel apprehensive so as to inpel himto pressurise Dr.
Ms. L. K Gewal to nake any addition in Exhibit CW 1/1
in face of the aforesaid communication No. 426 dated the
15th March, 1973 which was jointly addressed to the
appellant by Dr. P. K Mttal and Dr. Ms. L. K Gewal. In
the said letter, there is not the slightest indication of
any di sagreenent or conflict of opinion between Dr. P. K
Mttal and Dr. Ms. L. K Gewal. The fact that there was no
di sagreenent between the two doctors is further borne out
fromthe absence of the words "I agree" (purporting to have
been added by Dr. Ms. L. K Gewal) in Exhibit CW 1/2 as
also from the absence of the following words in Exhibits
CW 1/2 and CW1/1 which are copies of Exhibit CW 1/5:-

"Since | have no experience of conducting the
exam nation of nmamles in rape cases, | amnot famliar
either with the appearance or the snell of snegna.
Therefore, | cannot give any opinion whether the |ayer

present on the glans penis is snegna or not.
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Sd/-L. K Gewal
15-3-1973."

In view of the foregoing, it is not understandabl e how
the question of disagreement between Dr. P. K Mttal and
Dr. Ms. L. K Gewal or of refusal on the part of Dr. Ms.
L. K Gewal to give any opinion about snegma cropped up
subsequently when there was not the slightest whisper about
it either in the aforesaid letter dated the 15th March, 1973
jointly addressed by the said two doctors to the appellant
or in Exhibits CW 1/1 and CW 1/2. It seenms that the
guestion of disagreement between the aforesaid two doctors
and of refusal on the part of Dr. Ms. L. K Gewal to give
opi nion about snmegma were purposely introduced subsequently
by sone one other than the appellant with sone oblique
noti ve.

The remark in the above quoted letter dated the 17th
March, 1973 addressed by the appellant to Dr. P. K Mtta
that the exam nation of snmegnma was unnecessary was al so not
wi t hout si'gni ficance. It

731
is well knownin the nedical world that the exam nation of
snegnma | oses all inportance after 24 hours of the

performance of the sexual intercourse. The foll ow ng passage
occurring at page 341 in Mdi’'s Medical Jurisprudence and
Toxi cology is appositein this connection:-

"Presence of Smegma as Negativing Rape.-1. In
July 1921, M. Randevi aged 15 years, nade a
report that three young nmen, viz. Panchu, Dabi and
Jodha had conmitted rape on her.. They were
arrested and sent imredi ately to Modi for
exam nati on. None of them had any mark of injury
on their genitals or anywhere else on their
bodies. The first two had smegna on the glans
penis covered by the foreskin; this proved that
they could not have had sexual intercourse at
| east during the last twenty-four hours. The gir
was al so exam ned and (found to have been used to
sexual intercourse, at inasmuch as her hynen had
old lacerations. She had no mark of injury 'to her
private parts or to any other part of her body.
The nmen were rel eased.

2. On the 23rd Febr uary 1923, a man
conplained at the police-station that one Dhani
had committed rape on his daughter.” He was
i mediately arrested and sent to Mdi for nedica
exam nation. He found a uniformlayer of snmegna
covering the gl ands penis, gave an opinion that he
could not have had sexual intercourse during the
| ast twenty four hours. The man was rel eased.”

It seens that the attention of the |earned judges of
the H gh Court was not drawn to the above quoted passage for
if it had been so, they woul d have been spared of trouble of
dwelling on the matter relating to exam nation of ' smegma
after two or three days of the occurrence.

Re. Matter No. 3: The observations made and the
conclusions arrived at by the High Court in regard to this
nmatter are also not warranted by the material on the record.
As already shown, there was no question of inability on the
part of Dr. Ms.L.K. Gewal to give her opinion regarding
the presence or absence of snegma on the gl ans penis of the
accused on the 15th March, 1973 when the aforesaid letter of
the even date was witten by her to the appellant jointly
with Dr. P. K Mttal. Accordingly there was hardly any
occasion for Dr. P. K Mttal to tell the appellant on
tel ephone on the 15th March, 1973 that Dr. Ms. L. K Gewal
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had shown her inability to give her opinion regarding the
presence of snegma on the glans penis

732

of the accused, or for the appellant to verify the natter
fromDr. Ms. L. K Gewal on tel ephone as suggested by Dr.
P. K Mttal in his above quoted letter dated the 18th
March, 1973. As observed earlier, the so called refusal on
the part of Dr. Ms. L. K Gewal has been introduced by
sonme interested party with an ulterior notive.

The High Court was also in error in adopting a negative
approach to the question which it was called wupon to
determ ne. Instead of trying to find out whether there was
no prima facie case justifying the issue of notice to the
appellant, it adopted a negative approach and tried to find
out whether there was no prinma facie case against the
appel lant. This woul d be clear from the fol l owi ng
observati ons nmade by the Hi gh Court at page 40 of the Paper
Book: -

"At this stage, from the material which has been
referred to above, it is difficult to hold that there
is no prinma facie case for coming to the conclusion
that Dr. Kohli pressurised Dr. Ms. Gewal to nmake the
endorsenent "I agree" on the copy of the nedico-Iega
report Exhibit C.D 1/1."

It is true that ~what the courts have to see before
i ssuing the process against the accused is whether there is
evidence in support of the allegations nmade by the
conpl ai nant to justify the initiation of proceedi ngs agai nst
the accused and not. whether the evidence is sufficient to
warrant his conviction, but this does not nean that the
courts should not prima_ facie be of the opinion that there
are sufficient and reasonable grounds for setting the
machinery of crimnal law in notion against the accused. The
nmonent this guiding principle is overl ooked, the prosecution
degenerates itself into persecution which often is fraught
with evil consequences. The 1anguage in which the above
guot ed observations of the Hi gh Court about the exercise of
pressure by the appellant on Dr.  Ms. L. K Gewal are
couched shows that the H gh Court was itself not prima facie
satisfied about the validity of the —action-that it was
t aki ng.

Al this apart, the inpugned order cannot be sustai ned
for another reason. It is now well settled that prosecution
for perjury should be sanctioned by courts only in those
cases where it appears to be deliberate and consci ous and
the conviction is reasonably probable or likely. It is also
wel |l recognised that there nust be a prima facie case of
del i berate fal sehood on a matter of substance and the Court
shoul d be satisfied that there is reasonabl e foundation for
the charge. (See Chajoo Ramv. Radhey Shyam & Anr. In the

present case, as the examnation of snegna “lost al

i mportance after the | apse of 24 hours
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of the performance of the alleged sexual intercourse  as

shown above, the aforesaid statenment of the appellant was,
in our judgrment, not on a matter of substance and the
appel | ant does not appear to have nade any fal se statenent
with a mala fide intention. In the circunstances, we do not
think that any useful purpose will be served by subjecting
the appellant to a |engthy vexatious and expensive ¢tria
which is not likely to end in his conviction

For the foregoing reasons, we allow the appeal and set
aside the aforesaid order of the Hi gh Court. Before parting
with the case, we would like to make a few observations with
regard to the show cause notice issued to the appellant. The
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said notice runs as foll ows: -
"IN THE PUNJAB AND HARYANA H GH COURT AT
CHANDI GARH
Court on its own notion
Crimnal Msc. No. 1755-M of 1975

Court on its own notion .. Petitioner
Ver sus
Dr. S. P. Kohli, Gvil Surgeon
Fer ozepur .. Respondent

Proceedings to show cause notice taken up by the
Court on its own notion, vide order dated 30-4-1975,
passed by Hon’ble M. Justice B. S. Dhillon and Hon’ bl e
M. Justice R N Mttal in Crimnal Appeal No. 911 of
1974/M Ref. No. 46 of 1974.
Notice to : Dr. °S. P. Kohli, Cvil Surgeon,
Fer ozepur.
VWHI LE di sposing Crimnal Appeal No. 911/74 and M
Ref. No. 46 of 1974, the -above proceedi ngs have been
taken up- by this Court on its own notion against you
for making a false statenent in this Court. NOTICE is
hereby given to you that the case will be laid before
this Court on 4-7-1975 (Actual date).
You are hereby directed to take the necessary
steps to show'cause in person or through counsel as to
why proceedi ngs under section 193 |.P.C shall not be
initiated agai nst you:
G VEN under ny hand and the seal of the Court,
this 16th day of My, 1975.
By order of the Hi gh Court,
Sdf -
Deputy Supdt. Crimnal."
734

The noti ce besides being not happily worded is |aconic.
It does not satisfy the essential requirenents of |aw. Nor
does it specify the offending portions in the appellant’s
l engthy statenent which in the opinion of the H gh Court
were false. In cases of this nature, it is highly desirable
and indeed very necessary that the portions of the witness's
statement in regard to which he has, in the opinion of the
Court, perjured himself, should be specifically set out in
or formannexure to the notice issued to the accused so that
he is in a position to furnish adequate and proper reply in
regard thereto and be able to neet the charge
S R Appealal | owed.
735




