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Petition(s) for Special Leave to Appeal (Cwvil)...... / 2009
CC 10993/ 2009

(From the judgenent and order dated 12/12/2008 in MACMA  No.
1211/ 2007 of The H GH COURT OF A.P AT HYDERABAD)

NATI ONAL | NSURANCE CO. LTD. Petitioner(s)
VERSUS
PARVATHNENI & ANR. Respondent ( s)

Wth A1l (c/delay in filing SLP)

Date: 31/08/2009 This Petition was called on for hearing today.
CORAM :

HON BLE MR JUSTI CE MARKANDEY KATJU
HON BLE MR JUSTI CE ASOK KUVAR GANGULY

For Petitioner(s) L. Gupta, Adv.for
0

dwi | | | ndeevar, Adv.

M. S
M. Go
M. P.K Singh, Adv.

For Respondent (s)
UPON hearing counsel the Court nmade the foll ow ng
ORDER

Delay of 65 days in filing the Special Leave
Petition is condoned.

| ssue noti ce.

Until further orders, the operation of the inpugned
order shall remmin stayed.

In this case, the allegation of the petitioner-

I nsurance Conpany is that there was no valid insurance

coverage on the date of the accident i.e. 30th Novenber,



2003. The cheque towards prem um for renewal of the policy
was issued on 29th Novenber, 2003 but the sane was

-2-
di shonour ed. Hence, the contention of the Insurance
Conmpany is that it has no liability to pay any conpensati on
amount to the claimants since there was no insurance
coverage on the date of the accident.

Despite this, the Hgh Court has directed the
I nsurance conpany to pay the conpensation anount to the
claimants with liberty to the Insurance Conpany to recover
the same fromthe owner of the vehicle.

Prima facie, we are of the opinion if the Insurance
Conmpany proves that it has no liability to pay conpensation
to the claimants, the Insurance Conpany can not be
conpelled to make paynent and |ater on recover it fromthe
owner of the vehicle.

No doubt, there are sone decisions which have taken
the view that even if the insurance conpany has no
liability, yet it nmust pay and later on recover it fromthe
owner of the vehicle. [See for exanple National |nsurance
Co. Ltd. vs. Yellamma & Another (2008) 7 SCC 526, Sanundra
Devi vs. Narendra Kaur (2008) 9 SCC 100 (vide para 16),
Oiental Insurance Co. vs. Brij Mhan (2007) 7 SCC 56 (vide
para 13), New India Insurance Co. vs. Darshan Devi (2008) 7
SCC 416 (vide para 21), etc.].

W have sone reservations about the correctness of



the aforesaid decisions of this Court. If the insurance
conpany has no liability to pay at all, then, in our
opinion, it can not be conpelled by order of the Court in
exercise of its jurisdiction under Article 142 of the
Constitution of India to pay the conpensation anount and
- 3-

| ater on recover it fromthe owner of the vehicle. I n our
view, Article 142 of the Constitution of India does not
cover such type of cases. When a person has no liability
to pay at all how can it be conpelled to pay? It may take
years for the insurance conpany to recover the anmount from
the owner of the vehicle, and it is also possible that for

sonme reason the recovery nay not be possible at all

Hence, we direct that the papers of this case be
pl aced before Hon'ble the Chief Justice of India for
constituting a larger bench to decide the follow ng

guesti ons:

“(1) If an Insurance Conpany can
prove that it does not have any
liability to pay any anmount in law to
the claimants under the Mtor Vehicles
Act or any other enactnent, can the
Court yet conpel it to pay the anount
in question giving it liberty to |ater
on recover the sane from the owner of
t he vehcil e.

(2) Can such a direction be given
under Article 142 of the Constitution
and what is the scope of Article 142?



Does Article 142 permt the Court to

create a liability where there is
none?”
(Parveen Kr. Chaw a) ( I'ndu Satija)
Court Master Court Master

[ Reportabl e Signed Order is placed on the File]
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NATI ONAL | NSURANCE CO. LTD. .. PETI TI ONER
VERSUS

PARVATHNENI & ANOTHER .. RESPONDENTS
ORDER

Delay of 65 days in filing the Special Leave
Petition is condoned.

| ssue noti ce.

Until further orders, the operation of the inpugned
order shall remain stayed.

In this case, the allegation of the petitioner-
I nsurance Conmpany is that there was no valid insurance
coverage on the date of the accident i.e. 30t" Novenber,
2003. The cheque towards prem um for renewal of the policy
was issued on 29t Novenber, 2003 but the sane was
di shonour ed. Hence, the <contention of the Insurance
Conmpany is that it has no liability to pay any conpensati on
amount to the claimants since there was no insurance
coverage on the date of the accident.

Despite this, the Hgh Court has directed the



i nsurance conpany to pay the conpensation anount to the

claimants with liberty to the I nsurance Conpany to recover
-2-

the same fromthe owner of the vehicle.

Prima facie, we are of the opinion if the Insurance
Conmpany proves that it has no liability to pay conpensation
to the claimants, the Insurance Conpany can not be
conpelled to make paynent and |later on recover it from the
owner of the vehicle.

No doubt, there are sone decisions which have taken
the view that even if the insurance conpany has no
liability, yet it nmust pay and later on recover it fromthe
owner of the vehicle. [See for exanple National Insurance
Co. Ltd. vs. Yellamma & Another (2008) 7 SCC 526, Sanundra
Devi vs. Narendra Kaur (2008) 9 SCC 100 (vide para 16),
Oiental Insurance Co. vs. Brij Mhan (2007) 7 SCC 56 (vide
para 13), New India Insurance Co. vs. Darshan Devi (2008) 7
SCC 416 (vide para 21), etc.].

W have sone reservations about the correctness of
the aforesaid decisions of this Court. If the insurance
conpany has no liability to pay at all, then, in our
opinion, it can not be conpelled by order of the Court in
exercise of its jurisdiction under Article 142 of the
Constitution of India to pay the conpensation anount and
| ater on recover it fromthe owner of the vehicle. I n our

view, Article 142 of the Constitution of India does not



cover such type of cases. When a person has no liability
to pay at all how can it be conpelled to pay? It may take
years for the insurance conpany to recover the anount from
the owner of the vehicle, and it is also possible that for
sone reason the recovery nmay not be possible at all
- 3-

Hence, we direct that the papers of this case be

pl aced before Hon'ble the Chief Justice of India for

constituting a larger bench to decide the follow ng

guesti ons:
“(1) If an Insurance Conpany can
prove that it does not have any
l[Tability to pay any anpbunt in law to
the claimants under the Mtor Vehicles
Act or any other enactnment, can the
Court yet conpel it to pay the anount
in question giving it liberty to later
on recover the sanme from the owner of
t he vehicle.
(2) Can such a direction be given
under Article 142 of the Constitution
and what is the scope of Article 142?
Does Article 142 permt the Court to
create a liability where there is
none?”
........................... J.
[ MARKANDEY KATJU]
NEW DELHI ; J.

AUGUST 31, 2009. [ ASOK KUMAR GANGULY]



