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BENCH
M B. SHAH & ARUN KUMAR

JUDGVENT:

JUDGMENT

Shah, J.

Thi s appeal by special |leave is directed against the judgnent
and order dated 18.9.2001 passed by the Hi gh Court of Bonbay in
Arbitration Petition No.500 of 2001.

Appel I ant and respondent ‘Nos.1 and 2 entered into a
partnershi p agreement on 30th April 1992 for carrying on business in
the name and style of Ms Hetali Construction Conpany to devel op
the Iand belonging to Ms Jaykirti Mehta who brought the said | and as
her capital contribution. Land was valued at Rs.65,51,000/-. A Plan
for construction of building was subnmitted in April 1992 and on
20.1.1993, comrencenent certificate was issued. It is submitted that
till issue of conmencement certificate, appellant’s contribution in the
sai d partnership was to the extent of
Rs. 1, 25,00, 000/ - as capital contribution. By award dated 11.3.1993,
Ms. Jaykirti Mehta was directed to stand retired fromthe partnership
firm It was agreed that after retirement of Ms. Mehta, other partners
were to continue with the partnership. - It is submitted that the
appel | ant provided a fund of Rs.60,88,000/- to the said partnership
firmfor being paid to Ms. Jaykirti Mehta which was paid to her along
with the amount of Rs.5,24,000/- in ternms of the Award dated
11.3.1999. Further, a sumof Rs.47,50,000/- was paid to one M. Kirti
Desai to settle the suit filed by him The partnership firmentered into
an agreement with Ms Laxman Commrercial and Finance Ltd. and
accordingly construction was started. It is contended that from 1996
to 1998, respondents took away sone anpbunt fromthe partnership
wi t hout contribution to capital construction. On 7.4.1998, five flats
were sold to the creditors of the partnership firmin order to repay the
| oans and excess anpbunt was paid to the firm In April 1999, Ms
Laxman Commerci al and Finance Ltd. sold flats No.401 to 701 to
di fferent purchasers. On 23.6.1999, the partnership firmexecuted a
Deed of Conveyance subject to rights of other parties in favour of Ms
West End Gynkhana Ltd. in respect of disposed of flats. On
1.1.1999, respondent No.1l wote to the Incone Tax O ficer to
conpl ete the assessnent of the partnership firm Accordingly,
assessment order was passed on 30. 3. 2000.

Thereafter, respondent no.1 filed suit No.1991 of 2000 in the

H gh Court of Bonbay for dissolution of partnership firm and
accounts and inter alia challenging the conveyance deed executed by
partnership firmin favour of Ms Wst End Gynmkhana Ltd.

Respondent no.1 al so took out a notice of motion No.1576 of 2000 for
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various interimreliefs.

On the sane day, appellant filed an application under Section 8

of the Arbitration & Conciliation Act, 1996 (hereinafter referred to as
"the Act’). That application was kept for hearing along with the

noti ce of notion

Subsequently, respondent no.1 filed fresh suit bearing No.2812

of 2001 for dissolution of the suit firm accounts and other reliefs
including the relief for setting aside the transfer of suit flats in favour
of various defendants. The respondent withdrew the suit filed on 9th

May, 2000.

The appellant filed an arbitration petition No.500 of 2001 under
Section 8 of the Act. That application was opposed by respondent
no.1 by contending that the subject matter of the suit is not between
the contracting parties and the reliefs are claimed not only agai nst
respondent. nos. 1 and 2 who are contracting parties but are claimed
agai nst remaining 23 parties, who are purchasers/so-called tenants of
the disputed flats.

The High Court by its judgment and order dated 18.9.2001

rej ected application under Section 8 of the Act. The Court arrived at
the conclusion that in the suit apart fromthe relief of dissolution and
accounts, plaintiff has prayed for other reliefs. Al the defendants to
the suit are not parties or partners in-the partnership firmand the terns
of the partnership deed including thearbitration clause are not binding
to them Only part of the subject matter could at the nost be referred
to the arbitration. - Further, thereis no power conferred on the Court to
add parties who are not parties to the agreement in the arbitration
proceedi ngs. The Court al so negatived the alternative prayer for
referring part of the subject matter in respect of those parties who are
parties to the partnership agreenment which contains arbitral clause.

The Court arrived at the conclusion that such procedure is not
contenpl at ed under the Act. The object and purpose of the Act is to
avoid multiplicity of the proceedings and not to allow two forums

simul taneously to proceed with the nmatter. That judgnent and order

is challenged in this appeal

Learned seni or counsel M. Shekhar Naphade appearing for the

appel l ant submitted that under Section 8 of the Act, the Court was
required to refer the dispute arising because of the dissolution of the
partnership to the arbitrator as contenplated by the arbitration clause.
He further subnmitted that in any case there is no bar inreferring the
di spute which arises between the appellant and respondent nos.1 and 2
who are bound by the agreenent to the arbitrator as envisaged i'n the
partnership deed. He next contended that if the interpretation given
by the High Court is accepted, arbitration clause coul d be defeated by
an interested party by adding sonme reliefs which are not covered by

the arbitration clause or by adding a few parties who are not bound by
the arbitration clause. This interpretation woul d be agai nst the object
and purpose of the Act and against the spirit of Section 89 of Code of
G vil Procedure.

He al so submtted that the third parties who purchased the fl at

that is stock-in-trade of the firmand entered into transactions in
connection with the business of the firm are not necessary parties to
the dispute anongst the partners relating to dissolution and accounts
of the firmand, therefore, dispute ought to have been referred to the
arbitrator.

As against this, |earned senior counsel M. R F. Narinman

submitted that the order passed by the Hi gh Court does not call for
any interference as the plaintiffs have clainmed various reliefs in the
suit which could not be referred to the arbitrator. He further
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submitted that defendants no.3 to 25 are not parties to the arbitration
agr eenent .

For appreciating the contentions raised by the | earned counse

for the parties, we would refer to the rel evant provi sions nanely
Sections 5 and 8 of the Act, which are as under

"Section 5. Extent of judicial intervention

Not wi t hst andi ng anything contained in any other |aw for

the tinme being in force, in matters governed by this Part,

no judicial authority shall intervene except where so

provided in this Part.

Section 8. Power to refer parties to arbitration

where there is an arbitration agreenment. (1) A

judicial authority before which an action is brought in a
matter which is the subject of an arbitration agreenent
shall, if a party so applies not |ater than when submtting
his first statenent on the substance of the dispute, refer
the parties to arbitration.

(2) The application referred to i'n sub-section (1)
shall not be entertained unless it is acconpani ed by the
original arbitration agreement or a duly certified copy
t her eof .

(3) Not wi t hst andi'ng that an application has

been nade under sub-section (1) and that the-issue is
pendi ng before the judicial authority, an arbitration my
be comrenced or continued and an-arbitral award

made. "

For interpretation of Section 8, Section 5 would have no

beari ng because it only contenplates that in the matters governed by
Part-1 of the Act, Judicial authority shall not intervene except where

so provided in the Act. Except Section 8, there is no other provision
inthe Act that in a pending suit, the dispute is required to be referred
to the arbitrator. Further, the matter is not required to be referred to
the arbitral Tribunal, if (1) the parties to the arbitration agreenent
have not filed any such application for referring the dispute to the
arbitrator; (2) in a pending suit, such application is not-filed before
submitting first statenent on the substance of the dispute; or (3) such
application is not acconpani ed by the original arbitration agreenent

or duly certified copy thereof. This would, therefore, nean that
Arbitration Act does not oust the jurisdiction of the Cvil Court to
decide the dispute in a case where parties to the Arbitration

Agreenent do not take appropriate steps as contenpl ated under 'sub-
sections (1) & (2) of Section 8 of the Act.

Secondly, there is no provision in the Act that when the subject

matter of the suit includes subject natter of the arbitrati on agreenent

as well as other disputes, the matter is required to be referred to
arbitration. There is also no provision for splitting the cause or parties
and referring the subject matter of the suit to the arbitrators.

Thirdly, there is no provision as to what is required to be done

in a case where sone parties to the suit are not parties to the
arbitration agreenent. As against this, under Section 24 of the
Arbitration Act, 1940, sonme of the parties to a suit could apply that

the matters in difference between thembe referred to arbitration and

the Court may refer the sane to arbitration provided that the sane can

be separated fromthe rest of the subject natter of the suit. Section

al so provided that the suit would continue so far as it related to parties
who have not joined in such application
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The rel evant | anguage used in Section 8 is "in a matter

which is the subject matter of an arbitration agreenment”, Court is
required to refer the parties to arbitration. Therefore, the suit shoul d
be in respect of "a matter’ which the parties have agreed to refer and
whi ch cones within the anbit of arbitration agreement. Were,

however, a suit is commenced - "as to a matter" which |ies outside

the arbitration agreenent and is al so between sone of the parties who

are not parties to the arbitration agreenent, there is no question of
application of Section 8. The words "a matter’ indicates entire subject
matter of the suit should be subject to arbitrati on agreenent.

The next question which requires considerationis even if

there is no provision for partly referring the dispute to arbitration
whet her such a course is possible under Section 8 of the Act? In our
view, it would be difficult to give an interpretation to Section 8 under
whi ch bifurcation of the cause of action that is to say the subject
matter of ‘the suit or in some cases bifurcation of the suit between
parties who are parties to the arbitration agreenent and others is
possi ble.. This would be laying down a totally new procedure not
contenpl ated under the Act. If bifurcation of the subject matter of a
suit was contenpl ated, the |egislature would have used appropriate

| anguage to permt such a course. Since there is no such indication in
the | anguage, it follows that bifurcation of the subject matter of an
action brought before a judicial authority.is not allowed.

Secondl y, such bifurcation of suit intwo parts, one to be

deci ded by the arbitral tribunal and other to be decided by the civi
court would inevitably delay the proceedi ngs. The whol e purpose of
speedy di sposal of dispute and decreasing the cost of litigation would
be frustrated by such procedure. 1t woul d al soincrease the cost of
litigation and harassnent to the parties and on occasions there is
possibility of conflicting judgnents and orders by two different
foruns.

Rel i ance was placed on Section 89 CPC in support of the

argunent that the matter shoul d have been referred to arbitration. In
our view, Section 89 CPC cannot be resorted to for interpreting

Section 8 of the Act as it stands on a different footing and it would be
appl i cabl e even in cases where there is no arbitration agreenent for
referring the dispute for arbitration.  Further, for that purpose, the
Court has to apply its mnd to the condition contenplated under

Section 89 CPC and even if application under Section 8 of the Act is
rejected, the Court is required to follow the procedure prescribed

under the said Section

Lastly, considering the | anguage used in Section 8, in our view,

it is not necessary to refer to the decisions rendered by various Hi gh
Courts interpreting Section 34 of Indian Arbitration Act, 1940 which
gave a discretion to the Court to stay the proceedings ' in a case where
the dispute is required to be referred for arbitration

For the reasons stated above, there is no substance in this
appeal and is, therefore, dismssed. There shall be no order as to
costs.

It would be open to the parties to request the Court for
expedi tious disposal of the suit.




