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HEADNOTE:

Sub-s. (1) of 8. 25-0 of the Industrial Disputes Act,
1947 obligates an enployer, who intends to close down an
undertaking of an industrial establishment, to which Chapter
V-B applies, to submit an application for prior pernission
at least ninety days before the date on which the intended
closure is to becone effective, to the appropriate
CGovernment. Sub-s. (6) of 8. 25-0 provides that ~where no
application under sub-s. (1) is nmade wthin the specified
period or where perm ssion has been refused, the closure of
the undertaking shall be illegal fromthe date of closure,
and the worknmen shall be entitled to all the benefits under
any law for the tine being in force, as if the undertaking
had not been closed down. Section 25-K specifies the
i ndustrial establishments to which Chapter V-B applies as
those in which not Iless than one hundred worknmen were
enpl oyed on an average per working day for the preceding
twel ve nont hs.

Item 9 of Schedule IV to the Maharashtra Recognition of
Trade Union and Prevention of Unfair Labour Practices Act,
127
1971 lists failure to inplement an award, settlenent or
agreement ss one of the general unfair |abour practices on
the part of the enpl oyers.

The respondent -conpany, a wholly owned subsidiary, was
operating in Bonbay in three Divisions, st three different
pl aces, the Pharmaceutical Division at Wrli having 110
enpl oyees, the Laboratory and Dyes Division at Tronbay
havi ng 60 enpl oyees, and the Marketing and Sal es Division at
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its Registered Ofice at Churchgate having 90 enpl oyees. The
hol di ng conpany had a chenmicals and dyes factory in the
State of Gujarat which was sold out in 1984. Since the buyer
conpany proposed to handle the sales through their own
di stribution channels and the services of the staff working
st the Registered Ofice were no longer required, the
respondent - conpany by its notice dated July 16, 1984
intimted the GCovernment of Maharashtra that in accordance
with the provisions of sub-s. (1) of s. 25-FFA of the
Industrial Disputes Act (which applies to undertakings
enploying fifty or nore worknen) it intended to close down
the undertaking/ establishment/office at its Registered
Ofice. In the said notice, the number of worknen on the
rolls was stated to be ninety. The conpany thereafter closed
down the said Division termnating the services of 84
enpl oyees, while retaining the remaining six to attend to
t he work upon such-cl osure.

The Enpl oyees’ Union thereupon filed a conplaint before
the Industrial” Court under s. 28 of the Mharashtra Act,
read with Item 9 of Schedule 1V thereto, contending that the
closure of the Marketing and Sales Division was contrary to
s. 25-0 of the Industrial Disputes Act, and, therefore, the
enpl oyees continued to be in service, notw thstanding the
notice of closure, 'and were entitled to full wages and
al l owances, in terms of the settlenent dated February 1
1979 entered into with the conpany, and as these were not
paid the conpany had comitted an _unfair labour practice
under Item 9 of Schedule IV to the Maharashtra Act. Their
case was that there was functional integrality anongst al
the three Myvisions of the respondent-conpany, and as the
aggregat e nunber of enployees in those Divisions exceeded
one hundred the conpany was bound tc apply to the
appropriate Governnment for pernission under s. 25-0(1). The
failure of the conpany to do so-had rendered the closure
illegal under 8. 25-0(6).

128

The Industrial Court dismssed the conplaint holding
(i) that 8. 25-0 of the Industrial D sputes Act was not
applicabl e i nasnuch as the nunber of workmen enployed at the
i ndustrial establishnent at Tronmbay at no time had been one
hundred or nmore as required by s. 25-K (ii) that the
Churchgate O fice not being a part of the Trombay factory in
| egal parlance, it was not an undertaking of an industria
establishnment within the nmeaning of Chapter V-B of the
Industrial Disputes Act, and (iii) that even assum ng that
8. 25-0 was attracted, a violation of that section would not
constitute an act of unfair |abour practice under Item9 of
Schedule IV to the Maharashtra Act.

On the question whether s. 25-0 of the  Industria
Di sputes Act applied to the closure of the Churchgate Ofice
and whet her the Tronbay factory and the Churchgate D vision
constituted one establishment.

Al'l owi ng the appeal by special |eave, the Court,

N

HELD: 1. The cl osing down of the Churchgate Division of
the respondent-conpany was illegal, as it was in
contravention of the provisions of s.25-0 of the Industrial
Di sputes Act 1947. The conpany was quilty of the unfair
| abour practice specified in Item9 of Schedule IV to the
Mahar ashtra Recognition of Trade Unions and Prevention of
Unfair Labour Practices Act, 1971 for its failure to
i mpl enent the settlenent entered into with the appellant-
Union. [159 F; 160 A; 159 H|

The worknmen, whose services were terminated on account
of such illegal closure continue in enploynent and are
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entitled to receive from the conpany their full salary and
all other benefits under the settlenent retrospectively.
[161 C]

2.1 Section 25-0 of the Industrial Disputes Act applies
to the cl osure of an undert aki ng of an industria
establishnent and not to the <closure of an industria
establ i shnment. [149 C

2.2 The Tronbay factory of the respondent-conpany is an
i ndustry within the neaning of the termin cl.(j) of 8. 2 of
the Industrial Disputes Act, for it carries on the work of
manuf act uri ng and processi ng of dyes. That factory is also a
129
"factory" as defined incl. (nm of s.2 of the Factories Act
1948, and is, therefore, an industrial establishment within
the nmeaning of that expression as defined in 8. 25-L of the
Industrial Disputes Act. [144 F-G

2.3 The Act does not require that an undertaking of an
i ndustrial establishnent should also be an industria
establishment or that it should be located in the sane
prem ses ‘as” the industrial -establishment. |In the nodern
industrial world it is often not possible for all processes
which ultimately result” in the finished product to be
carried out at one place. In many cases these functions with
regard to the use, sale, transport, delivery and di sposal of
the article or /substance nanufactured. are distributed
anmongst different departrments and divisions housed in
di fferent buildings situate at different places. [149 D, 146
G 147 A, 146 F]

2.4 The term "undertaking’ ~being not defined, wherever
it occurs in the Act, unless a specific nmeaning is given to
that termby the particular provision it is to be understood
inits ordinary nmeaning and sense connoting thereby any
wor ks, enterprise, project or business -undertaking, not
necessarily covering the entire industry or business of the
enpl oyer. So understood, if —an undertaking in its ordinary
meaning and sense is a part of an industrial establishnment,
so that both taken together constitute one establishnent, s.
25-0 would apply to the closure of the undertaking provided
the condition laid domm ins. 25-Kof not |less than one
hundred wor kmen bei ng enpl oyed on an average per worki ng day
for the preceding twelve nonths is fulfilled. [149 D-F; 150
A, D E]

Managenent of Hindustan Steel Linmted v. The Wrknen
and others, [1973] 3 S.C R 303 and Wrknmen of the Straw
Board Manufacturing Conpany Limted v. Ms. Straw Board
Manuf acturing Conpany Limted , [1974] 3 S.CR 703,
referred to.

2.5 The functions of the Churchgate Division and the
Tronbay factory of the respondent were neither separate nor
i ndependent of each other but were so integrally connected
as to constitute these two into one establishment. “There was
conplete functional integrality between them The Tronbay
factory could never have functioned independently wthout
the
130
Churchgate Division being there. A factory cannot produce or
process goods unless raw materials required for that purpose
are purchased. Equal ly, there cannot be a factory
manuf acturing or processing goods unless the goods so
manuf actured or processed are marketed and sold. The one
without the other is a practical inmpossibility. Simlarly,
no factory can run unless salaries and other enploynent
benefits are paid to the workmen, nor can a factory function
wi t hout the necessary accounting and statistical data being
prepared. These are integral parts of the manufacturing
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activities of a factory. [152 E, 154 F; 154 C D

The Associated Cenent Conpanies Linmted, Chaibassa Ce
ment Works, Jhinkpani v. Their Wbrknmen, [1960] 1 S.C. R 703;
Workmen of the Straw Board Manufacturing Conpany Ltd. v.
Ms. Straw Board Manufacturing Co. Ltd., 119741 3 S.C.R
703; South India MIIlowners’ Association and others. v.
Coi nbatore District Textile W rkers’ Union and others,
[1962] 1 Lab. L. J. 223 S.C. and Western India Match Co.
Ltd. v. Their Worknen, [1964] 3 S.C. R 560, referred to.

The total nunber of workmen enployed at the rel evant
time in the Tronbay factory and the Churchgate Division of
the respondent - company was one hundred and fifty. Therefore,
if the respondent-conpany wanted to close the Churchgate
Division it was required to satisfy the requirenents of 8.
25-0 of the Industrial  Disputes Act. Section 25-FFA had no
application in such a situation. [154 F-(Q

3.1 Merely Dbecause registration was required to be
obt ai ned under _a particular statute, it did not nake the
busi ness or undertaking or industry so registered a separate
| egal entity except where a registration of incorporation
was obtained -under the Conpanies Act. The fact that the
Tronbay factory was registered under the Factories Act while
the Churchgate Division was registered as a comercia
est abl i shnent under ~ t he Bonbay Shops and Establishnents Act
was no bar to treating them as one establishnent. The
Factories Act and the Bonbay Shops and Establishments Act
are regulatory statutes and the registration under both
these Acts is compulsory for providing certain benefits to
the wor knen enpl oyed in the factory or the establishment, as
the case may be. [155 B; 154 H; 155 A; 155 (]

131

3.2 A factory as defined in cl. (n) of s.2 of the
Factories Act is excluded fromthe definition of "conmercia
establishnent” contained in cl. (4) of  s. 2 of the Bonbay
Shops and Establishnents Act, —and is not nentioned in the
list of establishnents set. out in the definition of
"establishment” given incl. (8) of s. 2 of the said Act
because various matters in respect of which provision is
made under that Act are also provided for in the Factories
Act. There is, however, nothing to prevent the State
Government from declaring, under the latter part of cl. (8)
of s. 2 a factory to be an establishment for the purposes of
the Bonbay Shops and Establishnments Act. [157 B-(]

4. It is an inplied condition of every agreenent,
including a settlenent, that the parties theretowll act in
conformity with law Such a provision is not required to be
expressly stated in any contract. |If the services of workmnen
are terminated in violation of any of the provisions of the
Industrial Disputes Act, such termnationis unlawful and
ineffective and the workmen would ordinarily be entitled to
rei nstatement and payment of full backwages. [159 D

In the instant case, there was a settlenent arrived at
bet ween the respondent-conpany and the Enployees’  Union
under which certain wages were to be paid by the Conpany to
its workmen, but the conpany closed down its Churchgate
Di vi sion without conplying with the provisions of s.25-0(1),
whi ch amounted to an illegal closure under s. 25-0(6). The
wor kmen whose services were terminated were, therefore
entitled to receive from the date of closure their salary
and other benefits payable to them under the settlenent.
These having not been paid to them there was a failure on
the part of the conpany to inplement the settlenment and
consequently the conpany was guilty of the unfair | abour
practice specified in Item 9 of Schedule IV to the
Maharashtra Act. The Union was thus justified in filing the
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conpl aint under s. 28 of that Act conplaining of such unfair
| abour practice. [159 E-F; 161 C, 159 H, 160 A]

Mharashtra General Kangar Union v. dass Containers
Pvt. Ltd. & Anr., [1983] 1 Lab. L. J. 326, overrul ed.

5. Article 136 of the Constitution is not designed to
permt direct access to the Supreme Court in cases where
other equally efficacious renedy is avail able and where the

guestion

132

is not of public inmportance. Though the powers of the Court
under that Article are very wide still the grant of specia

| eave to appeal is in the discretion of the Court. In the
instant case, a l|large nunber of workmen had been thrown out
of enploynent who could ill afford the luxury of fighting
fromcourt to court, and the questions raised were of
consi derable inportance both to the enployers and the
enpl oyees, which were valid reasons for exercise of the
di scretion. [137 B; 138 E]

JUDGVENT:

ClVIL APPELLATE ~JURISDICTION : Civil Appeal No. 830 of
1986.

Fromthe Judgnent and Oder dated 26th July, 1985 of
the Industrial Court, Miharashtra in Conplaint (ULP) No.
1273 of 1984.

Dr. Y.S. Chitale and Ms. S. Ranachandran for the
Appel | ant .

Mahesh Bhatt, P.H. Parekh and Mss [ndu Mal hotra for
t he Respondents.

The Judgrment of the Court was delivered by

MADON, J. This is an Appeal by Special Leave granted by
this Court against the order of the Industrial Court,
Maharashtra dism ssing a conplaint filed by the Appellant
Uni on under section 28 of the Mharashtra Recognition of
Trade Unions and Prevention of Unfair Labour Practices Act,
1971 (Maharashtra Act No.1 of 1972) conplaining of ‘an unfair
| abour practice on the part of the First Respondent Conpany,
nanely, a failure to inplenent the Settlenent dated February
1, 1979, entered into between the Appellant Union and the
First Respondent Conpany. This Act wll —hereinafter be
referred to in short as "the Maharashtra Act".

The First Respondent Conpany, S.G Chem cals and Dyes
Trading Limted (hereinafter referred to as "the Conpany")
is a wholly owned subsidiary of Anmbal al Sarabhai Enterprises
Limted and carries on the business of pharnmaceuticals,
pi gments and chem cals. The Second Respondent i's the Genera
Manager (Marketing) of the Conpany. The Appellant Union
S. G
133
Chemicals and Dyes Trading Enployees’ Union (hereinafter
referred to as "the Union") is a trade wunion registered
under the Trade Unions Act, 1926 (Act No. 16 of 1926)
representing the enployees of the Conpany. In 1984 the
Conpany was operating in Bonbay through three Divisions,
nanmely, the Phar maceuticals Division at Worli, t he
Laboratory and Dyes Division at Trombay and the Marketing
and Sales Division at Express Building, Churchgate. The
Regi stered O fice of the Company was also situate in the
sanme place as the Marketing Division, nanely, in Express
Bui | di ng. Anbal al Sarabhai Enterprises Limted is also the
owner of a chenicals and dyes factory called S.G Chenicals
and Dyes, situate at Ranoli in Baroda District in the state
of CQujarat.
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By a notice dated July 16, 1984, given in Form XXl V-B
prescribed by Rule 82-A of the Industrial Disputes (Bonbay)
Rul es, 1957, the Conpany signing itself as "SG Chem cals &
Dyes Trading Limited (Chemicals & Dyes Division)", intinmated
to the Secretary, Government of Mharashtra, |ndustries and
Labour Departnent, Bonbay, that in accordance wth the
provi sions of sub-section (1) of section 25FFA of the
Industrial Disputes Act, 1947 (Act No. 14 of 1947), it
i ntended to close down "the Undertaki ng/ Establishnent/Ofice
of Chemicals & Dyes Division, |ocated at Express Buil ding,
14 'E Road, Churchgate, Bonbay-400020, with effect from
17th Septenber 1984". In the said notice the nunber of
workmen on the roll was stated to be ninety, the nane of
“"the Undertaking (and the Establishnent proposed to be
closed)" was given as "Chenicals & Dyes Division Ofice of
SG Chemicals & Dyes  Trading Limted". The 'Industry’ was
described in the said notice as "Marketing and Sales
operations of Chemcals and Dyes". In the Statement of
Reasons annexed tothe said notice it was stated as fol |l ows

"Anbal al Sarabhai” Enterprises Ltd., have agreed to
sell its business and Undertaking known as SG
Chemicals and Dyes, situated at Ranoli to MB.
I ndian Dyestuff Industries 1Ltd., Bonbay, wth
effect from 25-6-1984. Chemicals & Dyes Division
of SG Chemicals and Dyes Trading Limted was
rendering staff and other services to SG Chenicals
and Dyes ' as also to their Narketing Conpanies who
handl ed the sale of SG Chenicals & Dyes products.
I ndi an
134
Dyestuff Industries Ltd., propose to handle the
future sale of SG Chenmicals & Dyes products
through their own distribution channel's. SG
Chemicals & Dyes and the Marketing Conpani es have
informed us that the staff services offered by us
to them would no Ilonger be required 'by them
resulting in there being no work for the /staff
wor ki ng at Express Building office of Chemicals &
Dyes Division of SG Chemicals and - Dyes ~ Trading
Limted. The Managenent has, therefore, no other
alternative but to close down their office
operations of Chem cals & Dyes situated at Express
Buil ding, 14 'E Road, Churchgate, Bonbay 400020."
Copies of the said notice were sent to the Conm ssioner of
Labour, Maharashtra, the Deputy Conmi ssioner of ~ Labour
Mahar ashtra, and the Union.

By its letter dated July 16, 1984, addressed to the
Conpany, the Union raised a demand not to term nate the
services of the enpl oyees pursuant to the said notice dated
July 16, 1984. The Conpany none the less closed down the
said Division at Churchgate wth effect from Septenber 17
1984. The Conpany retained only six enpl oyees who, according
toit, were to attend to the work consequent upon  such
cl osure. The Conpany did not pay to the eighty-four
enpl oyees whose services were terminated any salary after
Septenber 17, 1984. According to its counter affidavit filed
inreply tothe Petition for Special Leave to Appeal, the
Conpany has, however, offered to these eighty-four enployees
retrenchment conpensation under section 25FFF of the
Industrial Disputes Act aggregating to Rs. 22,02,670 and
ei ghty-two out of these eighty-four enpl oyees have accepted
such conpensation aggregating to Rs. 22,00, 162.

The Uni on filed on October 8, 1984, before the
I ndustrial Court WMaharashtra, Bombay, a Conplaint, being
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Conplaint (ULP) No. 1273 of 1984, wunder section 28 of the
Maharashtra Act read with Item 9 of Schedule IV thereto. The
contention of the Union in the said Conplaint was that the
closure of the Churchgate Division was contrary to the
provi sions of section 25-O of the Industrial D sputes Act
and, therefore, the enpl oyees continued to be in the service
of the Conpany

135
notwi t hst andi ng the said notice of closure and were entitled
to full wages and all allowances as provided in the

Settlement dated February 1, 1979, entered into between the
Conpany and the Union, which were not paid to them and,
therefore, the Conpany ‘had commtted an wunfair |abour
practice under Item9 of Schedule IV to the Maharashtra Act.
Under section 26 of the Mharashtra Act, unfair |abour
practices nean any of the practices listed in Schedules I1,
[1l and 1V to the Maharashtra Act. Under section 27, no
enpl oyer or trade union and no  enployees are to engage in
any unfair |abour practice. Under section 28, where any
person has ~engaged in or is engaging in any unfair | abour
practice, then any trade ~union or- any enployee or any
enpl oyer or any Investigating Oficer appointed under
section 8 of the Maharashtra Act may, within ninety days of
the occurrence of ~such- unfair |abour  practice, file a
conpl aint before the court conpetent to deal wth such
conplaint. The conpetent court in the present case was the
Industrial Court. | Schedule IV to the Maharashtra Act lists
what constitute "General Unfair Labour Practices on the part

of enployers". ItemMNo 9 of Schedule IV is as follows :
"9. Failure to inplenent award,  settlenment or
agreenent . "

It was the case of the Union that the aggregate nunber of
wor kmen enployed in the three Divisions of the Conpany
exceeded one hundred and, therefore, for the purposes of the
said section 25-O, it was the “aggregate strength of the
wor kmen of the Conmpany enployed in all its three Divisions
which was to be taken into account as there was functiona
integrality anongst all the three Divisions, and, therefore,
under section 25-Oof the Industrial D sputes Act, the
Conpany was bound to apply to the appropriate Governnent for
prior permission for such closure at |east ninety days
before the date on which such closure was to becomne
ef fective. According to the Union, as such prior permssion
was not applied for, the closure of the Chem cal s and Dyes
Division Ofice of the Conpany at Churchgate wasillegal and
such «closure, therefore, amunted to an unfair |abour
practice as it amounted to a failure to inplenent the said
Settl ement dated February 1, 1979. On the examnation of the
evidence led before it, the Industrial Court held:
136
"There can be no doubt that part of the work done
at the head office at Churchgate was in connection
with or incidental to the Tronbay factory and
there does appear sonme functional integrality
bet ween the factory and the head office, but in ny
view, this fact is irrelevant in this conplaint."
The reason why the I ndustrial Court consi dered the
functional integrality between the Tronbay factory and the
Churchgate office as irrelevant was that according to it
before section 25-O could apply, the nunmber of worknen
enployed in an industrial establishment as defined by
section 25-L of the |Industrial Disputes Act should not be
| ess than one hundred and that admittedly at no tinme had the
nunber of worknmen at the Tronbay Factory been one hundred or
nore. The Industrial Court further held that the Churchgate
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office was not in legal parlance a part of the Tronbay
factory and the Conpany was not bound to follow the
procedure prescribed by section 25-Ofor by no stretch of
i magi nation could the Churchgate Division be held to be "an
undertaking of an industrial establishment” wthin the
meani ng of Chapter V-B of the Industrial Disputes Act. The
Industrial Court also held that the Head Ofice of the
Conpany | ocated at Churchgate was governed by the Bonbay
Shops and Establishnents Act, 1948 (Bonbay Act No. 79 of
1948) while the establishnent at Tronmbay was a factory as
defined in the Factories Act, 1948 (Act No. 63 of 1948),
and, therefore, these were two separate legal entities
governed by the provisions of two independent and separate
Acts. Further, according to the Industrial Court assum ng
section 25-0O was attracted,  the violation of that section
woul d not constitute an Act of unfair |abour practices under
I[ltemNo. 9 of Schedule'lV to the Mharashtra Act. For
reaching this conclusion, the I'ndustrial Court relied upon
the decision of a learned Single Judge of the Bonbay Hi gh
Court in Maharashtra Gener al Kangar Uni on v. dass
Cont ai ners Pvt. Ltd. and another, [1983] 1 Lab. L.J. 326, in
which the |I|earned Single Judge had held that non-conpliance
with any statutory provision such as section 25FFA of the
Industrial Disputes  Act cannot by regarded as a failure by
the enployer to inplenent an award, settlenment or agreenent.
The I ndustri al Court consequently di smssed the said
Conplaint by its order dated July 26, 1985. It is against
the said order of « the Industrial ~Court that the present
Appeal by Special Leave granted by this Court has been
filed.
137

The Union has directly cone to this Court in appeal
agai nst the said order of the Industrial Court wthout first
approaching the Hi gh Court wunder Article 226 or 227 of the
Constitution for the purpose of chall enging the said order
The powers of this Court under Article 136 are very w de but
as clause (1) of that Article itself states, the /grant of
special leave to appeal is in the discretion of the Court.
Article 136 is, therefore, not designed to permt ~direct
access to this Court where other equally efficacious renedy
is available and where the question is not —of public
i mportance. Today, when the dockets of this Court are over-
crowmded, nay - alnost choked, with the flood, or rather the
aval anche, of work pouring into the Court, threatening to
sweep away the present system of adm nistration of justice
itself, the Court should be extremely vigilant in exercising
its discretion wunder Article 136. The reason stated at the
Bar for not first approaching the High Court to get the same
relief was that in view of the judgment of +the learned
Si ngl e Judge of the H gh Court in Maharashtra General Kangar
Union v. G ass Containers Pvt. Ltd. and another if a wit
petition were filed in the High Court, it would certainly
have been disnissed, forcing the enpl oyees through the Union
to cone to this Court in appeal against the order of the
Hi gh Court. Wen we consider that here are eighty-four
wor kmen who have been thrown out of enploynment and can ill-
afford the luxury of fighting fromcourt to court and that
some of the questions arising in the case are of
consi derable inportance both to the enmployers and the
enpl oyees, the reason given for directly coming to this
Court must be held to be valid and this nust be considered
to be a fit case for this Court to exercise its discretion
and grant Special Leave to Appeal.

Turning now to the nmerits of this Appeal, the first
guestion which falls to be considered is whether section 25-
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0 of the Industrial Disputes Act applied to the closure of
the Churchgate Ofice. According to the Union, the case was
governed by section 25-0 while according to the Conpany, it
was section 25FFA which applied to the case. Under section
25FFA(1), an enpl oyer who intends to close down an
undertaking is to give, at |east sixty days before the date
on which the intended closure is to becone effective, a
notice in the prescribed manner to the appropriate
Government stating clearly the reasons for the intended
cl osure of the
138
undertaki ng. The proviso to the said sub-section (1)
provides that section 25FFA shall not apply inter alia to
"an undertaking in which (i) less than fifty worknen are
enpl oyed, or (ii) less  than fifty worknmen were enpl oyed on
an average per working day in the preceding twelve nonths."
The ot her exclusion fromthe application of section 25FFA is
irrelevant for the purpose of this Appeal. Thus, where an
enpl oyer intends to close down an wundertaking in which 50
wor kmen . or ~nore-are enployed, he is to give at |east sixty
days’ notice in the prescribed nanner to the Governnent
stating the reasons for the intended closure of the
undert aki ng and under section 25FFF(1), where an undert aki ng
is closed down for any reason whatsoever every workman who
has been in continuous service for not |ess than one year in
that undertaking inmediately before such closure, is to be
entitled to notice and conpensationin accordance with the
provisions of section 25F as if - the workman had been
retrenched.

Section 25-0O features in Chapter V-B of the Industria
Di sputes Act. This Chapter was inserted in the Industria
Di sputes Act by the Industrial Disputes (Amendnent) Act,
1976 (Act No. 32 of 1976), with effect from March 5, 1976,
and contains sections 25K to 25S. Section 25-O as originally
enacted was substituted by section 14 of the Industria
D sputes (Amendnent) Act, 1982 (Act No. 46 of 1982). Under
section 1(2) of the Amendnent Act, 1982, the said Act was to
cone into force on such date as the Central Governnent nay,
by notification in the Oficial  Gazette, appoint. The
Industrial Disputes Act as also the Arendrment Act, 1982,
were further anmended by the Industrial D sputes (Arendnent)
Act, 1984 (Act No. 49 of 1984). By section 7 of the
Amendnent Act, 1984, sub-section (2) of section 1 of the
Amendnent Act, 1982, was anended by inserting the words "and
di fferent dates may be appointed for different provisions of
this Act" after the words "by notification in the Oficia
Gazette, appoint”. Under section 1(2) of the Amendnent Act,
1984, the said Act was to cone into force on such date as
the Central Governnent nay, by notification in the Oficia
Gazette, appoint, and different dates may be appointed for
different provisions of the said Act. By Mnistry of Labour
and Rehabilitation (Departnent of Labour) Notification No.
S. O 605(E), dated August 18, 1984, published in the Gazette

of India Extraordinary, Part Il, Section 3(ii), dated August
18, 1984,
139

at page 2, the whole of the Amendnent Act, 1984, was brought
into force with effect from August 18, 1984. By Mnistry of
Labour and Rehabi litation (Depart nent of Labour)
Notification No. S.O 606(E), dated August 21, 1984,
published in the Gazette of India Extraordinary, Part I1,
Section 3(ii) dated August 21, 1984, at page 2, severa
sections of the Anendnent Act, 1982, including section 14
whi ch substituted section 25-O of the |Industrial Disputes
Act, were brought into force on August 21, 1984. Sub-section
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(1) of section 25-0 as substituted provides as follows :
"25-0. Procedure for closing down an undertaking. -
(1) An enployer who intends to close down an
undertaking of an industrial establishment to
which this Chapter applies shal I, in t he
prescri bed manner, apply, for prior. permssion at
| east ninety days before the date on which the
intended closure is to become effective, to the

appropriate Governnent, stating clearly t he
reasons for t he i nt ended cl osure of t he
undertaki ng and a copy of such application shal
al so be served si mul t aneousl y on the
representatives of the workmen in the prescribed
manner

Provided that nothing in this sub-section shal
apply to an _undert aki ng set up for t he
construction of buildings, bridges, roads, canals,
dans or for other construction work."
Under sub-section (2) of section 25-O where an application
for perm'ssion to close down-an undertaking of an industria
est abl i shnent -has been nmade, the appropriate Government is
to make such enquiry as it -thinks fit and after giving a
reasonabl e opportunity of being heard to the enpl oyer, the
wor kmen and the persons-interested in such closure, it may,
havi ng regard to the genui neness and adequacy of the reasons
stated by the enployer, the interests of the general public
and all other relevant factors, by order and for reasons to
be recorded in witing, grant or refuse to grant such
perm ssion and a copy of such order is to be comrunicated to
the enployer and the worknmen: Under sub-section (3), where
the appropriate Governnment does not conmuni cate the order
140
granting or refusing to grant permission to the enployer
within a period of sixty days fromthe date on which such
application was nmade, the pernission applied for is to be
deened to have been granted on the expiration of the said
peri od of sixty days. The other sub-sections of section 25-0
are not relevant except sub-section (6) and (8) which are as
follows :
"(6) Where no application_ for perm ssion under
sub-section (1) is made within the peri-od
specified therein, or where the permssion for
closure has been refused, the closure of the

undert aki ng shall be deemed to be illegal fromthe
date of closure and the worknmen shall be entitled
to all the benefits wunder any Ilaw for the tine

being in force as if the undertaking had not been
cl osed down.
"(8) Where an wundertaking is permtted to be
cl osed down under sub-section (2) or /where
perm ssion for closure is deened to be  granted
under sub-section (3), every workman who is
enpl oyed in that undertaking imediately  before
the date of application for perm ssion under this
section, shall be entitled to receive conpensation
whi ch shall be equivalent to fifteen days’ average
pay for every conpl eted year of continuous service
or any part thereof in excess of six nonths".
Section 25K(1) specifies the industrial establishments to
whi ch Chapter V-B applies. Section 25K(1) is as follows :
"25K. Application of Chapter V-B. -
(1) The provisions of this Chapter shall apply to
an industrial est abl i shrment (not bei ng an
establishment of a seasonal character or in which
work is performed only Intermittently) in which
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not | ess than one hundred worknen were enpl oyed on
an average per working day for the preceding
twel ve nont hs. "
The words "one hundred" were substituted for the words
"three hundred® in section 25K by section 12 of the
Amendnment Act,
141
1982, which section was also brought into force on August
21, 1984. Section 25L defines the expression "industria
establishnment"” for the purposes of Chapter V-B and is in the
followi ng terns
"25L. Definitions. -
For the purposes of this Chapter, -
(a) '"industrial establishnent’ neans -
(i) a factory as defined in clause (m of section
2 of the Factories Act. 1948;
(ii) a mne as defined in clause (j) of sub-
section (1) ~ of section 2 of the Mnes Act, 1952;
or
(iii) a plantation as defined in clause (f) of
section 2 of the Plantations Labour Act, 1951
(b) notwi thstanding  anything contained in sub-
clause (ii) of clause (a) of section 2, -
(i) in relation to any conpany in which not |ess
than fifty-one per cent of the paid-up share
capital is held by the Central Governnent, or
(ii) in relation to any corporation not being a
corporation referred to in sub-clause (i) of
cl ause (a) of section 2 established by or under
any | aw made by Parlianment,
the Central Governnment shall be the appropriate
Gover nment .
The definition given in section 25Lis for the purposes of
Chapter V-B only. In addition thereto, a new clause, nanely,
clause (ka) was inserted in section 2 of the Industria
D sputes Act to define the expr essi on ""industria
establ i shnent or undertaking" by clause (d) of section 2 of
the Anendnment Act, 1982. The rel evant provisions of the said
clause (ka) are as follows :
142
"(ka) 'industrial establishnent or undertaking’
means an establishnent or undertaking in which any
industry is carried on
Provi ded that where several activities are carried
on in an establishment or undertaki ng and only one
or some of such activities is or are an-industry
or industries, then, -
(a) if any unit of such establishment or
undertaking carrying on any activity, being an
i ndustry, is severable from the other unit or
units of such establishment or undertaking, such
unit shall be deened to be a separate industria
est abl i shnent or undert aki ng;
(b) if the predom nant activity or each of the
predom nant activities carried on in such
establ i shnent or wundertaking or any unit thereof
is an industry and the other activity or each of
the other activities carried on in such
establ i shment or wundertaking or wunit thereof 1is
not severable fromand is, for the purpose of
carrying on, or aiding the carrying on of, such
predom nant activity or activities, the entire
establ i shnent or wundertaking or, as the case may
be, unit thereof shall be deemed to be an
i ndustrial establishnment or undertaking".
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Clause (b) of section 2 of the Arendnment Act, 1982, also
i nserted a new cl ause, nanely, clause (cc) defining the term
"closure". The said clause (cc) is as follows :

"(cc) 'closure’ neans the permanent closing down

of a place of enploynent or part thereof”.
Cl auses (b) and (d) of section 2 of the Amendnent Act, 1982,
were brought into force on August 21, 1984. dause (j) of
section 2 of the Industrial D sputes Act defines the term
"industry" as follows :

"(J) industry’ nmeans any busi ness, trade,

undert aki ng, manufacture or calling of enployers
143

and includes any calling, service, enploynent,

handi craft, or ' industrial occupation or avocation

of wor knen".
By clause (c) of section-2 of the Amendment Act, 1982, the
definition of "industry" givenin clause (j) of section 2 of
the I ndustrial D sputes Act was substituted. O ause (c) of
section 2/ of the Amendnent Act, 1982, does not, however,
appear to have been brought into force yet and in any event
was not in force when the Conpany gave the notice of closure
as also when it closed down its Churchgate Division. It is,
therefore, unnecessary to reproduce the definition of
"industry" as substituted by the Armendnent Act, 1982.

At the date 'when the Conpany gave the notice of
closure, nanely, on July 16, 1984, the section in force was
section 25-0 as originally enacted by -the Industria
Di sputes (Amendnment) = Act, 1976. In the case of the State of
Maharashtra the original section 25-0 was substituted by a
new section by the I ndustrial Disputes (Mahar ashtra
Amendnent) O di nance, 1981 (Mharashtra Ordi nance No. 16 of
1981), which Odinance was repealed by the Industria
Di sputes (Maharashtra Anendnent) Act, 1981 (Maharashtra Act
No. 3 of 1982). The said Act canme into force wth
retrospective effect on October 27, 1981, nanely, the date
of the promulgation of the said Ordinance. Both the said
Ordinance and the said Act had (received the assent of the
President. It was, therefore, section 25-0 as in force in
the State of Maharashtra which was applicable when the
Conpany gave the notice of closure. 1t is,  however,
unnecessary to set out the provisions of either the original
section 25-0 or of that section as applicable in the State
of Maharashtra for under both of themthe provisions for
giving a notice seeking perm ssion of the government for the
i ntended closure at least ninety days before the date on
which the intended closure was to becone effective and the
consequences of not obtaining such prior pernission were the
sane as in G section 25-O as substituted by the Arendnent
Act, 1982. Wiat is, however, material is that at the date of
the giving of the notice of closure, section 25-K required
not less than three hundred workmen to be enployed in an
i ndustrial establishnent. The said Maharashtra Act of 1982
whi ch replaced the said Odinance had inserted a new sub-
section (1A) in section 25K of the Industrial Disputes Act.
The said sub-section (1A) was as follows :

144

"(1A) Wthout prejudice to the provisions of sub-
section (1), the appropriate Government may, from
time to tine, by notification in the Oficia

Gazette, apply the provisions of section 25-0 and
section 25-R in so far as it relates to
contravention of sub-section (1) or (2) of section
25-0, also to an industrial establishment (not
being an establishment of a seasonal character or
in which work is perforned only intermttently) in
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whi ch such nunber of workmen, which nmay be |ess
than three hundred but not |ess than one hundred,
as may be specified in the notification, were
enpl oyed on an average per working day for the
precedi ng twel ve nont hs. "
No notification wunder the said sub-section (1A) which woul d
apply to the conpany has been brought to the notice of this
Court. Even assuming that there was no such notification, by
the Anmendment Act, 1982, with effect from August 21, 1984,
the requirenent of not 1ess than three hundred worknen was
substituted by a requirenent of not |ess than one hundred
wor kmen. Thus, at the date of closure, which is the materia
date for the purposes of this Appeal, section 25K as anended
by the Amendnent Act, 1982, was in force and was applicable
to the Conpany along with section 25-0 as substituted by the
Anmendnent Act, 1982.  The parties have al so gone to trial on
the footing that the requirement under section 25-K was "not
of |l ess than one hundred worknen".

The Tronbay factory of the Conpany carries on the work
of manufacturing and processing dyes. It is not disputed
that the Tronbay factory ~is an industry within the neaning
of that termas defined in clause (j) of section 2 of the
Industrial Disputes Act. It is also not disputed that the
Tronbay factory is-a factory as defined by clause (m of
section 2 of the Factories Act and /is, therefore, an
i ndustrial establishnment within the neani ng of t hat
expression as defined in section 25L of the Industria
Di sputes Act. \What was, however, ~disputed was that the
Tronbay Factory isan industrial ~establishment to which
Chapter V-B applies because at no tinme did it enploy one
hundred workmen. It was also disputed that the Churchgate
Di vision of the Conpany was an undertaki ng of an industrial
est abl i shnment inasmuch as the Chruchgate
145
Division was not a factory within the meaning of clause (m
of the Factories Act. The Conpany’s contentions in that
behal f found favour with the Industrial Court.

It is not possible to accept the above conclusions
reached by the Industrial Court. Clause (n) of section 2 of
the Factories Act, 1948, defines the term "factory" as
foll ows:

"(m 'factory’ rmeans any prem ses including the
precincts thereof -

(i) whereon ten or nore workers are working, or
Were working on any day of the preceding twelve
nonths, and in any part of which a manufacturing
process is being carried on with the aid of power,
or is ordinarily so carried on, or

(ii) whereon twenty or nore workers are worKking,
or were working on any day of the preceding twelve
nonths, and in any part of which a manufacturing
process is being carried on without the aid of
power, or is ordinarily so carried on, -

but does not include a mne subject to the
operation of the Mnes Act, 1952 (XXXV of 1952),
or a nmobile unit belonging to the arned forces of
the Union, a railway running shed or a hotel,
restaurant or eating place;

Expl anati on. - For conputing the nunmber of workers
for the purposes of this clause all the workers in
different relays in a day shall be taken into
account . "

The first thing to notice about clause (m of section 2
of the Factories Act is that it defines a "Factory" as
meani ng "any premses including the precincts thereof" and
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it does not define it as meaning "any one prem ses including
the precincts thereof". Under this definition, therefore, it
is not required that the industrial establishnent must be
situate in any one prem ses only. The second thing to notice
about clause (m is that the prem ses nust be such as in any
part thereof a

146
manuf acturing process is being carried on. The expression
"manuf acturing process" is defined in clause (k) of section

2 of the Factories Act. The said clause (k) is as follows :
"(k) ' Manufacturing process’ means any process for

(i) making, altering, repairing, ornanenting,
finishing, packing, oiling, washing, cleaning,
br eaki ng up, denvolishing, or otherw se treating or
adapting any article or substance with a viewto
its use, sale, transport, delivery or disposal, or
(ii) punping oil, water, sewage or any other
subst ance, or

(iii) ~generating, transformng or transmtting

power, or
(iv) conposing types for printing, printing by
letter press, |lithography, photogravure or other
simlar process or book binding ; or

(v) constructing, reconstructi ng, repairing,

refitting, /finishing or breaking up ships or
vessels ; or
(vi) preserving or storing any article in cold
st or age".
(Enphasi s suppl i ed)
Thus, the different processes set out in sub-clause (i) of
clause (k) of section 2 nust be with a view to the use,
sal e, manufactured.

In the nodern industrial world it is often not possible
for all processes which wultimately result in the finished
product to be carried out at one place and by reason of the
conplexity and nunber of such (processes and the acute
shortage of acconmobdation in nmany cities, several of these
processes are often carried out  in different” buildings
situate at
147
di fferent places. Further, in many cases these functions are
di stributed anongst different departnents and divisions of a
factory and such departnents and divisions are housed  in
different buildings. That a factory can be housed in nore
than one building is also clear from section 4 of the
Factori es Act which provides as follows :

"4. Power to declare different departments to be
separate factories or tw or nore factories to be
a single factory. -

The State Governnent nay, on an applicati on nmade
in this behal f by an occupier, direct, by an order
inwiting, that for all or any of the purposes of
this Act different departnents or branches of a
factory of the occupier speci fied in t he
application shall be treated as separate factories
or that two or nore factories of the occupier
specified in the application shall be treated as a
single factory."

Section 25L is not the only section in the Industria
Di sput es Act in whi ch the expr essi on "industria
establishnent” is defined. This expression is also defined
in the Explanation to section 25A in terms identical with
clause (a) of section 25L. Wiile the definition given in
section 25L is for the purposes of Chapter V-B, the
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definition given in the Explanation to section 25A is for
the purposes of sections 25A, 25C, 25D and 25E. Under
section 25C, if a workman in an industrial establishment has
been laid off, subject to the other conditions set out in
that section being satisfied, such workman is entitled to
conpensation as specified in that section. Under section
25E, no conpensation is to be paid to a workman who has been

laid off inter alia "if such laying-off is due to a strike
or slowing down of production on the part of the workman in
anot her part of the establishment”, this particul ar

provision being contained in clause (iii) of section 25E
The rmeani ng of the expression "another part of the
establ i shnent” occurring in clause (iii) of section 25E fel
to be interpreted by this Court in The Associated Cenent
Conpani es Limted, Chaibasa Cenent Works, Jhinkpani v. Their
Worknmen, [1960] 1 S.C R 703; s.c. [1960] 1 Lab. L.J. 497.
The facts of that case were that the appellant conmpany owned
a

148
factory which was situate in the State of Bihar. It also
owned a linmestone quarry which was situate about a nmile and

a half fromthe factory. Limestone being the principal raw
material for the manufacture of cenent, the factory depended
exclusively for the supply of |linestone on the said quarry.
On behalf of the /labourers in the Iinestone quarry certain
denmands were nmade on the managenent of the conpany but as
they were rejected the |abourers went on strike; and on
account of the non-supply of |inestone due to the strike the
management had to close down certain sections of the factory
and to lay-off the workers not required during the period of
closure of the sections concerned. Subsequently, after the
di spute between the nmanagenent and the workers of the
limestone quarry was settled and the strike cane to an end,
a denmand was made on behalf of the workers of the factory
who had been | aid-off during the 'strike, for paynent of |ay-
of f conpensation under section 25-C of the Industria
Di sputes Act, but the nmanagenent refused the demand relying
on clause (iii) of section 25E. The Industrial Tribunal took
the view that the Ilinmestone quarry was not part of the
establishnent of the cement factory and that the worknmen in
the factory were not disentitled to lay-off conpensation by
reason of clause (iii) of section 25E. The conpany’ s appea
was allowed by this Court. On behalf of the worknen the
Expl anation to section 25A was relied upon. Wth reference
to the said Explanation, this Court said (at pages 715-16)
"The Explanation only gives the meaning  of the
expression 'industrial establishnent’ for certain

sections of the Act; it does not purport to |ay
down any test as to what constitutes one
"establishnent’. Let us take, for exanple, a

factory which has different departnents-in which
manuf acturing processes are carried on with the
aid of power. Each departrment, if it enploys ten
or nore workmen, is a factory within the neaning
of cl.(n) of s.2 of the Factories Act, 1948; so is
the entire factory where 1,000 worknmen nmay be
enpl oyed. The Explanation nerely states that an
undertaking of the nature of a factory as defined
incl.(m of s.2 of the Factories Act, 1948, is an
i ndustrial establishment. It has no bearing on the
gquestion if in the exanple taken, the factory as a
whol e or
149

each department thereof should be treated as one
establ i shnent. That question nmust be determ ned on
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ot her consi derations, because the Explanati on does
not deal with the question of one establishnent.
In our view, the true scope and effect of the
Expl anation is that it explains what categories,
factory, mne or plantation, come wthin the
meani ng of the expr essi on "industria
establishnent’; it does not deal with the question
as to what constitutes one establishnment and | ays

down no tests for determ ning that question."”
Section 25-0 applies to the closure of "an undertaki ng
of an industrial establishment” and not to the closure of
"an industrial establishnment". Section 25L, however, defines
only the expression "industrial establishment” and not the
expression "an undertaking of an industrial establishnment”.
It also does not define the term "undertaking". Section 25L
does not require that "an undertaking of an industria
establishnment” should also be an "industrial establishment”
or that” it should be located in the sane prem ses as the
"industrial establishnment". The term "undertaking" though it
occurs in_ several sections of the Industrial Disputes Act,
as for instance, sections 25FF, 25FFA and 25FFF, is not
defined anywhere in the Act. Even the new clause (ka) which
was inserted in section 2 by the Anendment Act, 1982,
defines the expr essi on "industrial est abl i shnent or
undert aki ng" and not the term "undertaking" sinpliciter. It
woul d appear fromthe opening words of clause (ka), nanely,

""industrial establishnment or undert aki ng’ neans an
establishment or ‘undertaking in which any  industry is
carried on", that the term "undertaking” in that definition

applies to an industrial undertaking. It would thus appear
that the words "undertaking"  wherever it occurs in the
Industrial Disputes Act, unless a specific meaning is given

to that term by that particular provision, is to be
understood in its ordinary neaning and sense. The term
"undert aki ng" occurring in section 25FFF fell f or

interpretation by this Court in Management of Hindustan
Steel Limted v. The Worknen & Os., [1973] 3 S.C. R’ 303. In
that case, this Court held (at page 310)
150
"The word undertaking as used in s. 25FFF seens to
us to have been wused in its ordinary sense
connoting thereby any work, enterprise, project or
busi ness undertaking. It is not intended to cover
the entire industry or business of the enpl oyer as
was suggested on behalf of the ~respondent. Even
closure or stoppage of a part of the business or
activities of the enployer would seemin law to be
covered by this sub-section. The ‘question. has
i ndeed to be decided on the facts of each case."
The above passage was cited with approval and reiterated in
Wor kmen of the Straw Board Manufacturing Conmpany Limited v.
Ms. Straw Board Manufacturing Conpany Limted, [1974] 3
S.C.R 703, 719.

It is thus clear that the word "undertaking" in the
expressions "an undertaking of an industrial establishment”
in section 25-0 nmeans an undertaking in its ordinary neaning
and sense as defined by this Court in the case of H ndustan
Steel Limted. If an undertaking in its ordinary meani ng and
sense is a part of an industrial establishnent so that both
taken together constitute one establishnment, section 25-0
woul d apply to the «closure of the undertaking provided the
condition laid down in section 25K is fulfilled. The tests
to determine what constitutes one establishnent were laid
down by this Court in Associated Cenent Conpany’s Case. The
rel evant passage is as follows :




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 24

"What then 1is 'one establishnment’ in the ordinary
i ndustrial or business sense? The question of
unity of oneness presents difficulties when the
i ndustrial establishnment consists of parts, units,

| departnents, branches etc. |If it is strictly
unitary in the sense of having one |location and
one unit only, there is Ilittle difficulty in
sayi ng that it is one establishment. Were,

however, the industrial wundertaking has parts,
branches, departments, wunits etc. wth different
| ocations, near or distant, the question arises
what tests should be applied for determ ning what
constitutes ’'one establishment’. Several tests
were referred to in the course of argunents before
us, such as

151
geogr aphical proximty, unity of owner shi p
managenment and control, unity of enploynent and
conditions of service, functional integrality,
general unity of purpose etc. . . . It s,

perhaps, inpossible to |lay down any one test as an
absol ute invariable test for all cases. The rea
purpose of ~these'tests is to find out the true
relati on between the parts, branches, units etc.
If in their true relation they constitute one
i ntegrated whole, we say that the establishment is
one; if on the contrary they do not constitute one
i ntegrated whole, each unit is then a separate
unit. How the relation between the units will be
j udged nust . depend on- the facts ~proved, having
regard to the schene and object of the statute
whi ch gives the right of unenpl oynment conpensation
and also prescribes disqualification therefor.
Thus, in one case the wunity of ownership
management and control may be the inportant test;
in another case functional integrality or genera
unity may be the inportant test; and in stil
another case, the inportant test nmay be 'the unity
of enmploynment. |Indeed, in a |large nunber of cases
several tests mmy fall for consideration at the
same time." E
These tests have been accepted and applied by this Court in
different cases, for instance, in South India MIIowners’
Association and Ors. v. Coinbatore District Textil e Wrkers’
Union & Os., [1962] 1 Lab. L.J. 223 S.C., WsternIndia
Match Co. Ltd. v. Their Wrknmen, [1964] 3 S.C.R 560; s.c.
[1963] 2 Lab. L.J. 459 and W rknmen of the Straw Board
Manuf acturing Conpany Limted V. Ms. Straw  Board
Manuf acturing Conpany Limted. In Wstern India  Match
Conpany’s case the Court held on the facts that there was
functional integrality and interdependence or community of
financial control and managerment of the sales office and the
factory in the appellant conpany and that the two nust be
consi dered part of one and the same wunit of industria
production. In the Straw Board Manufacturing Conpany’s case
the Court held (at page 713)
"The nost inmportant aspect in this particular case

relating to closure, in our opinion, is whether
one unit has such conponental relation that
cl osi ng of

152
One nust lead to the closing of the other or the
one cannot reasonabl y exi st wi t hout t he
ot her. Functional integrality wll assune an added
significance in a case of closure of a branch or
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unit."

Wiat now falls to be ascertained is whether the
undert aki ng of the Conpany, nanely, the Churchgate Division
formed part of the industrial establishment of the Conpany,
nanely, the Tronbay factory, so as to constitute the Tronbay
factory and the Churchgate Division one establishment. If
they did and the total strength of the worknen enployed in
the Churchgate Division and at the Tronbay factory was one
hundred or nore, then section 25-O would apply. |If they do
not, then the section which would apply would be section
25FFA. This is a question of fact to be ascertained fromthe
evidence |led before the Industrial Court. At the relevant
time the nunber of enployees in the Wrli Division was 110,
in the Churchgate Division was 90 and in the Tronbay
Division was 60, aggregating in all to 260. The Wbrl
Division does not fall for consideration in this Appea
because the evidence inthe case is confined to the Tronbay
factory and the Churchgate Division and does not refer to
the Worli ~ Divisionexcept in passing. The evidence clearly
establishesthat ~the functions of the Churchgate D vision
and the Tronmbay factory were neither separate nor
i ndependent  but were - so integrally connected as to
constitute the Churchgate Division and the Tronbay factory
into one establishment. ‘Until 1965 the Company had its
various departments, such as pharnmaceutical sales, dyes and
chemicals sales, |aboratory (which is now in the Tronbay
factory), accounts, | purchases, personnel and admi nistration
and ot her departments housed in Expr ess Bui | di ng,
Churchgate, while its factory was situate at Tardeo. In 1965
the factory as also the |aboratory were shifted to Trombay
and in 1971 the Pharmaceutical Sal es Division was shifted to

Worli. Even after the Conpany began carrying out its
operation at three separate places, nanely. at  Wrli
Churchgate and Tronbay, all the purchases of raw naterials

required for the Tronbay factory were nmade by the Churchgate
Di vision. The Churchgate Division also |ooked after the
marketing and sales of the goods manufactured and processed
at the Tronbay factory. The statistical work of the Conpany,

nanely, productwi se sales statistics, industryw se sales
statistics, partyw se sales
153

statistics, nmonthly sales performance statistics, sales
forecast statistics, collection forcast statistics,  sales
outstanding statistics and other statistical work, was al so
done in the Churchgate Division. The orders for processing
of dyes and instructions in respect thereof were issued from
the Churchgate Division to the Tronmbay factory. The work of
maki ng paynent of salaries, overtine, conveyance allowances,

nedi cal expenses, | eave travel al | owance, statutory
deductions such as for provi dent fund, i ncome-t ax,
professional tax, etc., in respect of the workmen working at

the Tronbay factory was al so done in the Churchgate Division
and an enployee from the Churchgate Division used to go to
the Tronbay factory on the last day of each nonth for
actual ly making paynent of the salaries etc. The work of
purchasing statutory itenms, printing forms, etc., for the
Tronbay factory and the Worli Division was al so done by the
Churchgate Division and the maintenance of the Express
Buil ding at Churchgate and of the factory at Tronbay was
done by personnel in the Churchgate Division. The Churchgate
Division also purchased uniforns, rain coats and unbrellas
for the worknen working in the Tronmbay factory in addition
to the worknen working in the Express Building. The services
of the wor krmen  wor ki ng in the Tronbay factory were
transferable and workmen were in fact transferred fromthe




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 24

Tronbay factory to the Churchgate Division.

Wiile the Union examined eight wtnesses, P.S. Raman,
Executive (Administration) of the Conpany was the only
wi t ness exami ned by the Conpany. Ranan has admitted in his
evi dence that the marketing and sal es operations of the dyes
processed at the Tronbay factory were done in the Churchgate
Division, that personnel from the Churchgate Division were
sent to the Tronbay factory in connection with the technica
matters relating to the factory, that the procurenent of raw
materials and the work of technical advice on processing and
st andardi zati on of goods manufactured and processed at the
Tronbay factory as also the final nmarketing of the finished
products of the Tronbay factory were all done by the
Churchgate Division. He has further admtted that the supply
of stationery to the Tronbay factory was |argely done from
the Churchgate Division and that the ultimte decisions with
regard to the workl oad, assignment of job, etc. were taken
by the ~top managenent” of the Conpany at the Head O fice of
the Company in Express Building. Raman has also admitted
t hat
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sanmples relating to the products to be processed at the
Tronbay factory were received at the Churchgate Division and
sal ary sheets in respect of worknen enployed in the Trombay
factory were preparedin the Churchgate Division and that
all preparations in respect of disbursenent of wages and
salaries of the enployees working in the Tronbay factory
were also done in the Churchgate Division. Raman's evi dence
further shows that there were no accountants at the Tronbay
factory and all the work relating to the ~accounts of the
Tronbay factory was done at the Head Ofice and Raman
hinself had to go to Tronbay sonetinmes in connection with
the work of the factory. It is thus clear fromthe evidence
on the record that the Tronbay factory could never have
functioned independently w thout the Churchgate Division
being there. A factory cannot produce or process goods
unless raw nmaterials required for that pur pose are
purchased. Equally, there cannot be a factory nanufacturing
or processing goods unless the goods so nanufactured or
processed are narketed and sold. The one wi thout the other
is a practical inmpossibility. Simlarly, no factory can run
unl ess salaries and other enploynent benefits are paid to
the worknmen nor can a factory function wi thout the necessary
accounting and statistical data being prepared. These are
integral parts of the manufacturing activities of a factory.
Al these factors existed in the present case and there can
be no doubt that the Tronbay factory and the ~Churchgate
Division constituted one establishment. me (fact that,
according to the Conpany, a major part of the work of the
Churchgate Division was that of marketing and selling the
products of the Ranoli factory bel onging to Anbal al - Sar abha
Enterprises Limted is irrelevant. me Tronbay factory coul d
not have conveniently existed and functioned wthout the
Churchgate Division and the evidence shows a conplete
functional integrality between the Tronbay factory and the
Churchgate Division of the Conmpany. The total nunber of
wor kmen enpl oyed at the relevant tinme in the Tronmbay factory
and the Churchgate Division was one hundred and fifty and,
therefore, if the Conpany wanted to close down its
Churchgate Division, the section of the Industrial D sputes
Act which applied was section 25-0 and not section 25FFA

The next contention raised on behalf of the Conmpany was
that the Tronbay factory was registered under the Factories
155
Act while the Churchgate Division was registered as a
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conmercial establishnent under the Bonbay Shops and
Establ i shments Act and, therefore, they could not be treated
as one. According to the Industrial Court, this fact of
regi stration under two different Acts constituted the
Tronbay factory and the Churchgate Division into two
separate legal entities. It is as difficult to followthis
contention of the Conpany as it is to understand the
concl usion reached by the Industrial Court. Merely because
registration is required to be obtained under a particul ar
statute, it does not mmke the business or wundertaking or
industry so registered a separate legal entity except where
a registration of incorporation is obtained under the
Conpanies Act. me Factories Act and the Bonbay Shops and
Establ i shments Act are regulatory statutes and t he
regi strati on under both these Acts is conpulsory for
providing certain benefits to the worknen enployed in the
factory or the establishnent, as the case may be. Wat was,
however, relied “upon was the ‘definition of "conmercia
establishment”™ given in clause (4) of section 2 of the
Bonbay Shops and Establishnments Act. ne said clause (4) is
as follows :
"(4) " Comrerci al est abl i shnent’ neans an
establishnment which <carries on, any business,
trade or profession or any work in connection
with, or /incidental or ancillary to, any business,
trade or profession and incl udes establishnment of
any | egal practitioner, ~nedical- practitioner
architect, engi neer, accountant, tax consultant or
any ot her ‘technical or professional consultant and
also includes a society registered under the
Soci eties Registration Act, 1860, and a charitable
or other trust, whether registered or not, which
carries on whether for purposes of gain or not,
any business, trade or  profession or work in
connection with or incidental or ancillary thereto
but does not include a factory, shop, residentia
hotel, restaurant, eating house, theatre or other
pl ace of public amusenent or entertainment.
(Enphasi s supplied.)
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Cl ause (9) of section 2 of the said Act defines "factory" as
meani ng "any premses which is a factory within the meaning
of clause (n) of section 2 of the Factories Act, 1948, or
which is deened to be a factory under section 85 of the said
Act". The definition of "Commercial establishnent” in clause
(4) of section 2 clearly shows that. a commercia
establishnent is one of the categories of "establishnment"”.
"Establishment" is separately defined in clause (8) of
section 2 as follows :
"(8) 'Establishnment’ neans a shop, commercia
establishment, residential hot el , rest aur ant,
eating house, theatre, or other place of public
amusenment or entertainment to which this Act
applies and includes such other establishment as
the State Governnent may, by notification in-the
Oficial Gazette, declare to be an establishnent
for the purposes of this Act".
It will be noticed that the word "factory" does not occur in
the definition of "establishment" while a factory is
expressly excl uded from the definition of "comrercia
establishnment”. The reason is obvious. nere are separate
Chapters in the Bonmbay Shops and Establishment Act which
provide for various matters such as opening and closing
hours, daily and weekly hours of work, interval for rest,
holidays in a week, etc., in respect of different categories
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of est abl i shnent such as shops and conmer ci a
establishments, residential hotels and restaurants and
eating houses and theatres or other places of public
anusenment or entertainnent. Under section 7(1) of the said
Act, the enployer of every establishment is to send to the
I nspector of the local area concerned a statenment in a
prescribed formtogether with the prescribed fees containing

various particulars including "the cat egory of t he
establishment, i.e., whether it is a shop, comercia
establishnent, residential hotel, restaurant, eating house,
theatre or ot her pl ace of public amusenent or
entertainment”. On receipt of such statement and the fees
the Inspector, if satisfied about the correctness of the
statenment, is to register the establishnent in the Register
of Establishnents. The « form of t he Regi st er of

Establi shments is given in Form appended to the Miharashtra
Shops and Establishnents Rul es; 1961, nmade under section 67
of the Bonbay shops and Establishments Act. mis Form shows
that the Register is
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divided into five parts. ~Part 1 consists of shops; Part Il
consists of comrercial establishnments; Part |11l consists of

residential hotels; Part IV consists of restaurants and
eating houses; and Part ~V consists of theatres and other
pl aces of Public anusenent or entertainnent.

A factory as defined in clause (m) of section 2 of the
Factories Act is excluded fromthe definition of "conmercia
establishment” contained in clause (4) of section 2 of the
Bonbay Shops and Establishnents Act, and is not mentioned in
the list of establishments set out in the definition of
"establishment” given in clause (8) of section 2 of the said
Act because various matters in respect of which provision is
made under the said Act are also provided for in the
Factories Act. There is, however, nothing to prevent the
State CGovernnent from declaring, under the latter part of
clause (8) of section 2, a "factory" to be an establishment
for the purposes of the Bonbay Shops and Establishnents Act.

Under section 4 of the Bonbay Shops and Establishnents
Act, certain provisions of that Act set out in-Schedule |
to the said Act are not to apply to the establishnents,
enpl oyees and other persons nentioned in the said Schedule.
Further, under section 4, the State GCGovernnent has the
power, by notification published in the Oficial Gazette, to
add to, omt or alter any of the entries in Schedule 1l

Several of the entries set out in Schedule Il show that a
nunber of industrial establishments, using that expression
in its ordi nary sense, are cover ed by t he term

"establishment” such as, ice and ice-fruit ~manufacturing
establishnents (Entry 24); any establishnment @ wherein a
manuf acturing process defined in clause (k) of section 2 of
the Factories Act is carried on (Entry 34); da
manuf acturing establishments (entry 46); establishnents
commonly known as general engineering works wherein the
manuf acturing process is carried on with the aid of power
(Entry 54); such establishnments manufacturing bricks as open
earlier than 5.30 a.m (Entry 96); establishnent of Jayens
Chem cal s, Nashik Road, Deolali, Nashik (Entry 106); Biotech
Laboratories, Poona (Entry 160); enployees in Messrs.
Manganese Ore (India) Ltd., Nagpur (Entry 183); enployees in
tanneries and | eather manufactory (Entry 187); ILAC Limted,
Calico Chemicals Plastics and Fibres Division Prem ses, Anik
Chenbur, Bonbay - 400074 (Entry 208); flour mlls in Geater
158

Bonbay (Entry 220); and Tronbay Thermal Power Station
Construction Project, Unit 5, of the Tata Power Conpany
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Ltd., Bonbay (Entry 243). It may be nentioned that while the
| aboratory of the Conpany was located in the Express
Buil ding before it was shifted to the Tronbay factory, it
was regi stered under the Bonbay Shops and Establishments Act
and not under the Factories Act.

The error made by the Industrial Court was in
consi deri ng t hat an undert aki ng of an i ndustria
establishment should itself be an industrial establishnent,
that is, a factory as defined in clause (n) of section 2 of
the Factories Act. This supposition is not correct for, as
al ready pointed out, there is no requirenent contained in
the Industrial Disputes Act that an wundertaking of an
i ndustrial establishment should also be an industria
establ i shment.

The last contention on the nerits which was raised on
behal f of the Conpany was that though the Conpany night have
acted in contravention of the provisions of section 25-0 of
the Industrial Disputes Act, it nonethel ess would not anopunt
toa failureto inplement the Settlenent dated February 1,
1979, entered into between the Conpany and the Union and,
therefore, the act of closing down the Churchgate Division
was not an unfair |abour practice under section 28 of the
Maharashtra Act read with ItemNo. 9 of Schedule IV to the
said Act. This contention too found favour wth the
Industrial Court. /For  reaching the conclusion that the
cl osing down of the Churchgate Division was not an act of
unfair |abour practice on the part ~of the Conpany, the
Industrial Court relied upon the decision of a |Iearned
Singl e Judge of the Bombay H gh Court in the case of
Maharashtra CGeneral Kangar Union v. d ass-Containers Pvt.
Ltd. and another. The relevant passage in that judgnent is
as follows (at page 331)

"It is difficult to accept the subm ssion made on
behal f of the Union that non-conpliance with any
statutory provisions such as s.25-FFA nust be
regarded as failure by the enployer to inplenent
an award, settlenent or agreenent. The /position
m ght be different in relation to certain
statutory provisions which are declared to hold
the field
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until replaced by specific provisions applicable
to certain specific undertakings. For exanple, the
Model Standing Orders mmy govern a particular
enpl oyer and his workmen till repul sed or
substituted by certified Standing Oders specially
franed for that enployer and approved in the
manner provided under the statute or! the rules.
This would not inply that provisions such as those
contained in s. 25FFA or s. 25-FFF of the
Industrial Disputes Act can be held or deened to
be a part of the contract of enploynent of every
enpl oyee. Any such interpretation woul d be
stretching the |anguage of item9 to an extent
which is not justified by the | anguage thereof".
It is not possible to accept as correct the view taken in
the said case. It is an inplied condition of every
agreement, including a settlenent, that the parties thereto
will act in conformity with the aw. Such a provision is not
required to be expressly stated in any contract. |If the
services of a worknman are termnated in violation of any of
the provisions of the Industrial Disputes Act, such
termnation is unlawful and ineffective and the worknan
woul d ordinarily be entitled to reinstatenent and paynent of
full back wages. In the present case, there was a Settl enent
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arrived at between the Conpany and the Union under which
certain wages were to be paid by the Conpany to its worknen.
The Conpany failed to pay such wages from Septenber 18,
1984, to the eighty-four workmen whose services were
terminated on the ground that it had closed down its
Churchgate Division. As already held, the closing down of
the Churchgate Di vi sion was illegal as it was in
contravention of the provisions of section 25-0 of the
Industrial Disputes Act. Under sub-section (6) of section
25-0, where no application for perm ssion under sub-section
(1) of section 25-0 is made, the closure of the undertaking
isto be deened to be illegal fromthe date of the closure
and the workmen are to be entitled to all the benefits under
any law for the tine being in force, as if the undertaking
had not been closed down. The eigty-four worknmen were,
therefore, in lawentitled to receive from Septenber 18,
1984, onwards their salary and all other benefits payable to
themunder the Settlenment dated February 1, 1979. These not
havi ng been paid tothem there was a failure on the part of
the Conpany to
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i mpl enent the said Settlenent: and consequently the Conpany
was guilty of the unfair |abour practice specified in ltem?9
of Schedule 1V to ‘the Maharashtra Act, and the Union was
justified in filing the Conplaint under section 28 of the
Mahar ashtra Act conplai ning of such unfair [abour practice.
It was lastly subnitted that ~several enpl oyees nust
have taken up alternative enploynent during the intervening
period between the date of the closure of the Churchgate
Division and the hearing of this Appeal and an inquiry,
therefore, should be directed to be nmade into the anmpbunts
received by themfrom such alternative enploynent so as to
set off the anbunts so received against the back wages and
future salary payable to them It is difficult to see why
these eithty-four wor knmen - -shoul d be put to further
harrassnment for the wongful act of the Conmpany. It is
possi ble that rather than starve while awaiting the fina
decision on their conplaint sonme of these workmen nay have
taken alternative enploynent. The period which has el apsed
is, however, too short for the npneys received by such
workmen from the alternative enploynent taken by them to
aggregate to any sizeable anmount, and it would be fair to
et the worknen retain such anbunt by way of sol atium for
the shock of having their services ternm nated, the anxiety
and agony caused thereby, and the endeavours, perhaps often
fruitless, to find alternative enpl oynent.

It was also submitted that nost of the worknen have
al ready accepted the retrenchnent conpensation offered by
the Conpany and cannot receive full back wages or future
salary until the anpbunt of such conpensation received by
themis adjusted. Learned Counsel for the Union -has very
fairly conceded that the worknmen cannot retain the
retrenchnment conpensation and also claimfull back wages as
also future salary in full and that the anount  of
retrenchment conpensation received by the worknmen should be
adj usted against the back wages and future salary. There
woul d be no difficulty in adjusting the anmount of back wages
agai nst the amount of retrenchment conpensation received by
the concerned worknmen but if thereafter there is still any
bal ance of retrenchment conpensation remaining to be
adjusted, it would be too harsh to direct that such worknen
shoul d continue in service and work for the Conpany wi thout
receiving any salary until the balance of the retrenchnent
conpensati on stands
161
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fully adjusted; and, therefore, so far as future salary is
concerned, only a part of it can be directed to be adjusted
agai nst the bal ance of the retrenchment conpensation
provided there is any such balance left after setting off
the back wages.

In the result, this Appeal nust succeed and is all owed
and the order dated July 26, 1985, passed by the Industria
Court, Maharashtra, Bonbay, dismissing the Conplaint (ULP)
No. 1273 of 1984 filed by the Appellant Union against the
Respondents is set aside and the said Conplaint is allowed
and it is declared that the closure of the Churchgate
Division of S.G Chenmicals and Dyes Trading Limted was
illegal and the worknmen whose services were term nated on
account of such illegal closure continued and are conti nui ng
in the enploynent of the Conpany on and from Septenber 18,
1984, and are entitled to receive fromthe Conpany their
full salary and all other benefits wunder the Settlenent
dated February 1, 1979, entered into between the Conpany and
the Appel l'ant ~ Union, from Septenber 18, 1984, until today
and thereafter regularly until their services are lawfully
term nated according to law. |If any worknman whose services
were purported to be termnated by the closing down of the
Churchgate Division of the Conpany has received retrenchnent
conpensation fromthe Conpany, the anmpbunt of back wages will
be set off against such retrenchment conpensation and if
after such setting off any bal ance of retrenchnent
conpensation still remains, it will be adjusted by deducting
twenty per cent from the periodic salary payable to such
wor kmren.

The Respondent Conpany will pay to the Appellant Union
the costs of this Appeal.

P.S. S Appeal al | owed.
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