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RUMA PAL, /J.
The appellant has a sugar m |l and purchases sugarcane
fromcane growers. An agreenent was-entered into between

the appellant and the cane growers. In terns of the agreenent,
the appell ant arranges transport of the sugarcane fromthe
fields to the appellant’s mll. The question is whether the

transport charges are excludible fromthe taxable turnover of
the appellant for the purpose of purchase tax under the Tam |
Nadu General Sal es Tax Act, 1959?

The assessnent years in question are 1987-88 and
1988-89. During this period, the agreenent for sale and
purchase of sugar which was entered into between the
appel | ant and the cane growers (where the appellant is referred
as 'the first party’ and the cane growers as 'the second party’)
provided inter alia:

1) Both the parties agree to-act according to
the provisions of Madras Sugar Factory

Control Rules, 1949, Sugarcane (Control)

Order, 1996 and the orders of Tam/| Nadu

CGovernment Agricultural (Cane)

Department and the Director of

Sugar/ Cane Commi ssi oner of Tami| Nadu

2) The Second Party agrees to sell the entire
cane planted/ to be planted in the | and

specified in the schedule to this agreenent

to the first party for the control price fixed

by the Governnent fromtime to tine.

3) \ 005\ 005\ 005\ 005\ 005\ 005

4) \ 005\ 005\ 005\ 005\ 005\ 005

5) ..\ 005\ 005\ 005\ 005\ 005.

6) The second party agrees to sell and

deliver the cane by |oading there as per

the terms of this agreenment to the first
party. It is the responsibility of the first
party to arrange transportation of the

above delivered cane to the factory.

However, both the parties agree to follow
the orders passed fromtime to time by the

Di rector of Sugar/Comm ssioner of Sugar,
Tam | Nadu".

The ot her clauses of the agreenent, broadly speaking,
related to the appellant’s financing of the growth and harvesting
of the sugarcane and its control over the cutting and di sposal of
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t he sugarcane.

By an order dated 29th June 1990 the Deputy Comercia
Tax Oficer held that the transport charges fornmed part of the
taxabl e turnover of the appellant under the Act and assessed
the appellant accordingly for the years in question. The
appel | ant’ s appeal was di sm ssed by the Appellate Assistant
Conmi ssioner. The matter ultimtely reached the Taxation
Speci al Tribunal which held in favour of the Revenue foll ow ng
the decision of the jurisdictional H gh Court in Chengal varayan
Co-operative Sugar MIls Ltd. V. State of Tanmi| Nadu, and
Thiru Arooran Sugars Ltd. V. Assistant Comm ssioner of
Conmer ci al Taxes both reported in 105 STC 497 (Mad).
Aggri eved, the appellant filed a wit petition challenging the
order of the Tribunal before the H gh Court of Madras. The
H gh Court dismissed the wit petition following its decision in
Chengal varayan Co- operatives case
According to the appellant, the Sugar Cane Contro
Order, 1966 (hereafter referred to as "the Control Order’)
applies and the price fixed under the Control Order was the
purchase ‘price for determ ning the taxabl e turnover of the
appel l ant. _As an alternative case it has been subnitted that no
amount whi ch was incurred subsequent to the sale or delivery
of the sugarcane by the cane growers to the appellant was
includable in the taxable turnover. It is the appellant’s case that
according to the agreenent the sal e/ purchase had taken pl ace
on delivery of the sugarcane in the field. Therefore the transport
charges whi ch were subsequent to the sale were not includible.
Secondly, it is submitted that by the direction of Sugarcane
Department of the State Government the sugar mlls were
required to nmeet the transport charges for the cane which was
brought from beyond 40 kns. distance fromthe mlls. The
transport charges for the registered cane would be borne by
the cane growers thenselves and for the distance beyond 40
kms, the transport charges for the cane would be net by the
purchasing sugar mlls. Therefore, it is submtted that there
was no question of including the transport charges for the
transportation of the sugarcane from beyond 40 kns to the
appellant’s m |l paid by the appellant under this directive, in the
purchase price. The appellant has also relied upon the orders in
assessment proceedings in respect of earlier years whereby
the transport charges had been excluded fromthe taxable
turnover of the appellant on a construction of the agreenent
bet ween the appellants and the cane growers. Reliance has
al so been placed on the Tribunal’'s decision dated 24th March,
1995 rejecting the respondent’s claimto enhance the purchase
price by adding transportation charges. It was pointed out that
the Tribunal had referred to a G rcular issued by the Board of
Revenue on 31st July, 1982, by which the Board of Revenue
excluded the transport subsidies paid by the appellants to the
lorry owners for transporting sugar cane from areas beyond 40
knms. It is submitted that the Circulars are binding on the
Depar t ment .

Lear ned counsel appearing for the respondent has
submitted that the price fixed by the Control O der was only the
m ni mum and that the definition of price in the Control O der
allowed for the price to be determ ned on the basis of the
agreenment between the seller and the purchaser. It was al so
submitted that the dispute raised by the appellant has been
deci ded agai nst the assessee and in favour of the Revenue by
this Court in E. I.D. Parry (1) Ltd. Vs. Assistant Comnm ssioner
of Conmmercial Taxes; (2000) 2 SCC 321. It is further pointed
out that the agreement expressly incorporated the Sugarcane
Departnment directive dated 12th Septenber 1985 which nade it
clear that the price was to include the transportation charges.
The i ssue whether the price fixed by the Centra
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Government under the Control Order was immtabl e has been
deci ded by a Constitution Bench of this Court in UP
Cooperative Cane Unions Federations Vs. Wst U P. Sugar

MIls and Anr. (2004) 5 SCC 430. In that decision the
definition of "price" in Cause 2(g), as well as clauses 3 and 3(a)
of the Control Order were construed to cone to the conclusion
that the price fixed under the Control Order was the m nimum
price of sugarcane to be paid by purchasers of sugar for the
sugar cane purchased by them This is the | owest pernmissible
rate. It was contenpl ated under these provisions that there can
be a price other than the m nimum price nanely, the price
agreed to between the purchaser and the sugarcane growers or

t he sugarcane G owers Cooperative Society. It was said that:-
"“A whol e readi ng of the 1966 Order woul d,

therefore, show that the Central Government

shall fix the m nimum price of sugarcane but

there can be a price higher than the nini mum

price which nmay be in-the nature of agreed

price between the producer of sugar and the

sugar cane- grower -or the sugarcane-growers

cooperative society".

In the present case the agreenent, the relevant extracts
of which have been quoted earlier, clearly envisaged the
i ncorporation of the Circular issued by the Departnment of Sugar
on 12th Septenber, 1985. The G rcular says that unlike the
previous years it was decided that all the subsidies and
i ncentives that are proposed for 1985 to 1986 pl anti ng seasons
woul d be given to the cane growers only when the cane is
supplied to the mlls. Anpbng the subsidies and incentives
which were required to be granted by the sugar nmills, the
purchasers of sugarcane were required to give a transport
subsidy. The Circular was expressly included in the agreenent
entered into between the appell ant and the cane growers.
Therefore the transport subsidy forned part of the agreenent
for the sale of the cane to the appellant.
Clause (6) of the agreenent did not say that the sale was to
take place in the field as contended by the appellant. It nerely
provided for the method of sale. This is also clear fromthe
conduct of the parties. The appellant has admittedly included
the transport charges up to 40 kns. fromthe nmill w thin the
purchase price and has admittedly paid tax thereon. If the sale
took place at the field and transportati on charges did not have
any connection with the cane growers, there was no need
either to include the transport charges fromthe fiel d upto the
40Km mark in the purchase price or to expressly provide that
the transportati on charges woul d be payabl e by the vendor
Besi des the very use of the word "subsidy” in the directive
dated 12th Septenber, 1985 which was payable on delivery at
the factory gate would al so support the view that the transport
charges were ot herw se bearabl e by the cane growers.

The Full Bench of the Madras Hi gh Court was call ed upon
to resolve a dispute between conflicting decisions of the High
Court inter alia as to whether transport subsidies were
includible in the purchase turnover of the sugar mlls which
wer e purchasi ng sugarcane under the Tam | Nadu Cenera
Sal es tax Act, 1959 ( referred to hereafter as the Act) in
Chengal var ayan Co-operative Sugar MIls Ltd. V. State of
Tam | Nadu, (supra). The Court while affirm ng the view
expressed in Kallakurichi Co operative Sugar MIIs Ltd. wvs.
State of Tam | Nadu (1985) 60 STC 113 (Mad.) and overruling
the decision in State of Tami| Nadu vs. Madurantakam
Cooperative Sugar MIIls (1976) 38 STC 73 (Mad.) said.
" if subsidy \026 whatever name or nomenclature, it
may assune and whet her paid or payable prior to or
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subsequent to the entering into contract of sale \026 is
linked to the supply of sugarcane, such subsidy and
expenses incurred for the transportation of the

sugarcane to the factory site \026 whether incurred by the
grower initially and paid by the sugar mlls subsequently
or incurred by the sugar mlls and shown separately in
the invoices \026 by adopti ng whatever procedure
reflecting those anbunts in the accounts \026 shall form
part of the price includible in the purchase turnover as
such transportation al one nakes the passing of

property in the sugarcane sold by the grower to the
assessee-mlls conplete”.

This view was affirned by this Court in E.I.D. Parry’s
case (supra). One of the questions which this Court had to
consi der was whet her the transport subsidy paid by the sugar
mlls to third party lorry owners for transporting sugar cane
pursuant to the State CGovernnment’s direction can be
aggregated with the price of sugar cane and included in the
turnover ‘of 'the mills under the Act. This Court noted that in
respect of sugarcane grownin reserved areas, the occupier of
the factory is required to enter into an agreenment with the
sugar cane grower to purchase sugarcane in the form
prescribed under the Madras Sugar Factories Control Act 1949
and the Rules framed thereunder. It was found that the
prescri bed form of agreenment disclosed that sugarcane had to
be delivered by the grower at the factory prem ses.

After considering earlier authorities, this Court upheld the
view of the Full Bench of the Madras Hi gh Court and
concl uded: -

"What transpires fromthe above case-law is

that the ampunts paid by way of consideration

by the purchaser to the seller of goods in
pursuance of the contract of sale can
legitimately be regarded as purchase price

whil e cal culating the turnover for the purposes
of sales tax legislation. What can legitimtely
be brought to sales tax or purchase tax is the
aggregati on of the consideration for the
transfer of property. Al the paynents should
have been nade pursuant to the contract of

sal e and not dehors it . Any anount paid as ex
gratia paynent or as an advance cannot be the
conponent of the purchase price and

therefore cannot legitimately be included in the
turnover of the purchasing deal er. Wether one
of the conponents of the purchase price goes

to the coffers of the seller or not will not cease
to be so if it is necessary for conpleting the
sane. Thus the total ampunt of consideration
for the purchase of goods woul d include the
price strictly so called and al so ot her ampunts
whi ch are payabl e by the purchaser or which
represent the expenses required for conpleting
the sale as the seller would ordinarily include
all of themin the price at which he would sel
his goods. But if the sale price is fixed
statutorily then the only obligation of the

pur chaser under the agreement would be to

pay that price only and no other ampunt can be

i ncluded in the purchase price even if the sane
is paid by the purchaser to the seller
(Enphasi s suppl i ed)

The appellant has relied on the last |line of the quoted
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paragraph to contend that it showed that the statutory price
fixed would be the only price includible in the taxable turnover
of the purchasing sugar mll. This is not what the Court neant.
In the preceding sentence it has been made clear that the tota
amount of consideration not only included the price but also
ot her anpbunts which represent the expenses required for
conpeting the sale. This is clear fromthe paragraph 21 of the
j udgrment where this Court said:-

"For the sane reasons we hold that the

transport subsidy was a part of the

consi deration for which sugarcane was sold by

the sugarcane-growers to the appell ants.

Though the agreenents between the parties

provi ded for delivery by the sugarcane-growers

at the factory gate and though the transport

charges paid by the appellants were not to the

sugar cane-growers but to third-party lorry-

owners, they were nade for securing regular

suppl y of 'sugarcane as per the requirenents.

Though paynents were nmade at the instance

of the Government of Tam | Nadu they al so

became a part of the inplied agreenent

bet ween t he appel | ants and the sugar cane-

growers. They were not post-sal e expenses.

Those anmpbunts were paid to ensure schedul ed

delivery of sugarcane. The sale of sugarcane

becanme conplete only thereafter. Those

paynments can be regarded either as paynents

made on behal f of the sugarcane-growers or

payments nmade in nodification or variation of

the earlier agreenents entered into by the

sugar cane-growers for selling sugarcane. In

either case they could legitimtely be regarded

as the conponents of the sale price as the

sell ers woul d have ot herw se included those

amounts in the sale price." (Enphasi's added)

It is of significance this view was expressed despite the
fact that the State Governnents directive was not incorporated
in that particular agreement for purchase of sugar cane. The
principles would therefore a fortiori be applicable to the present
case where the directive forned part of the agreenent. The
i ssue raised by the appellant before us has thus been
answered in the negative by this Court in E.1.D. Parry which
view we respectfully adopt.

The decision relied upon by the appellants nanely
Conmi ssi oner of Sales Tax, U P. Vs. Ms. Rai Bharat Das &
Bros., 1989 (1) SCC 143 does not support the appellant.. 1In
fact the Court found in that case that the costs of freight or
delivery were included in the sale price.

The assessnent orders of the Departnent in respect of
the earlier years also relied on by the appellants were based on
the earlier decision of the High Court in State of Tami| Nadu
vs. Madhur ant akam Cooperative Sugar MIls (supra) which
was specifically overruled by the Full Bench in
Chengal varayan’ s case.

The findings of the Tribunal sought to be relied upon by
the appellant related to a previous stage of proceedings. The
order of the Special Taxation Tribunal which was passed on an
enhancenent petition filed by the respondents and whi ch was
the subject matter of the wit petition before the H gh Court, had
hel d agai nst the assessee foll owi ng the decision of the Ful
Bench of the Madras Hi gh Court in Chengal varayan Co-
operative Sugar MIls Ltd. V. State of Tam| Nadu (supra)
which was affirmed by this Court in E.1.D. Parry’s case.
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The appel lants then said that the decision of this Court in

EID Parry (supra) was limted to the facts of that case and that
this has been held by the Karnataka H gh Court in Ugar Sugar
Wrks Ltd. vs. Deputy Conmi ssion of Commercial Taxes
(2005) 139 STC 413. According to the Karnataka Hi gh Court,
the decision in EID Parry did not |ay down any principle but was
confined to the facts of that case. It is unnecessary for us to
consi der whet her the Karnataka H gh Court was correct inits
interpretation of the decision in EID Parry because we are of
the view that even on the basis of the opinion expressed in
Ugar Sugar Works Ltd. (supra), EID Parry cannot be factually
di stingui shed fromthe present case, as we have found as a
matter of fact that the transport subsidy forned part of the
consi deration for the purchase of the sugar cane by the
appel l ant fromthe sugar cane growers.

In the circunstances aforesaid we are of the view that the
appeal s must be and are hereby dism ssed with costs.




