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CASE NO. :
Appeal (crl.) 114 of 1997

PETI TI ONER
State of U P.

RESPONDENT:
Nawab Si ngh (Dead) & Os.

DATE OF JUDGVENT: 03/02/2004

BENCH
Y. K. Sabharwal & S.B. Sinha.

JUDGVENT:
JUDGVENT

S.B. SINHA, J:

A judgnent of ‘acquittal rendered by the Hi gh Court of
Judi cature at Allahabad i's in question in this appeal at the
i nstance of the State of U P.

The three respondents herein were charged for
conmi ssion of an offence under Section 302/ 34 of the Indian
Penal Code for causing death of one Sri Ram on 10/11.6.1978
at about 2.00 a.m

BACKGRCUND FACT:

The prosecution case, as appearing fromthe First
Informati on Report, is that the respondents together wth
one Ram Prakash (who is absconding) cane to the house of
deceased about 2.00 a.m in the night. The house of the
deceased was a small one with a very snall courtyard. At
the time of occurrence, there were five inmates in the
house. Amrit Lal then aged about 12 years, son of the
deceased and the first infornmant Ram Ratan aged 20 years,
brother-in-1aw of the deceased were sl eeping on one cot.

Km Kanth Shri, the unmarried sister of the deceased was

sl eepi ng on another cot. Renuka Devi, w fe of the deceased
together with her 15 day’s old baby was sl eeping on-the
third cot in the open courtyard of the house. The deceased
was sl eeping on another cot in the courtyard under a shed
(chhappar) near the doors of the roomand the kitchen.”  The
house of Sri Ram had no shutter opening on the side of the
lane. An opening in the wall existed for com ng out of the
house in the lane. As Renuka Devi gave birth to a child
only a few days back, a lantern was burning.

The accused persons at 2.00 a.m on 10.6.1978
trespassed into the house. Ram Prakash and Natthu were said
to have been armed with pistols whereas Nawab and Peshkar
were said to have been armed with lathis. The parties were
said to be in inimcal terns.

It is contended that the accused persons were history
sheeters. They were involved in two nmurder cases. The
deceased Sri Ramwas a witness in one of them He had
constantly been pressurized not to depose in that case by
the accused persons. Ram Prakash together with the other
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accused persons upon entering the courtyard of the house
gave a threat to the deceased that he would be killed if he
deposed in the case of nurder of Kedar. The deceased is
said to be awaken at that tinme and allegedly replied that he
woul d make the same statement in the court which he had made
before the investigating officer. Hearing the conversation
the other inmates of the house awoke. Ram Prakash is said
to have fired his pistol at Sri Ram causi ng an abrasi on on
the left side back niddl e whereafter respondent No. 2 Natthu
fired a pistol shot at Sri Ramwhich hit the deceased on the
left side of the abdonen 21 cm below the left nipple. As a
result of the injuries suffered thereby Sri Ramis said to
have di ed. Renuka Devi and Ram Ratan cried out for help
wher eupon they were al so threatened. The entire incident
took about 2-3 minutes whereafter the accused persons |eft
the place of occurrence. The accused persons are said to
have thereafter gone near the tubewell of the Het Ram
Pradhan where he and his brothers Har Nagar and Pati Ram
were sl eeping on the roof of the kothri of the tubewell
where an ‘electric bulb of 250 watt was burning. Hearing the
sound of firing, the said persons were also said to have
been seen by them It is alleged that Ram Prakash and

Natt hu shouted at Pradhan Het Ram stating that they had
killed Sri Ram and if he dared to depose in the case of

nmur der of Kedar, he would al so be put to death in the sane
manner. Fearing assault at the hands of the accused and as
they, being not arned, did not come down fromthe rooftop.

At about 5.00 a.m, however, they are said to have gone near
the village 'abadi’ which is situated at about one and a
hal f furlongs. They cane to the place of occurrence and
found the dead body of Sri Ram|lying on the cot under the
Chhapper. Ram Ratan prepared a witten report which was
witten by one Har Nagar Singh whereafter the duo left the
village on bicycle at 5.30 a.m The police station is said
to be at a distance of 2 and = mles fromthe village.

VWi | e Har Nagar Singh awaited outside the police station
Ram Ratan took the witten report (to the police station and
a formal First Information Report was | odged on the basis
thereof. Upon conpletion of investigation, a chargesheet
was submitted. Wereas Nawab Singh could be arrested in the
eveni ng of 11.6.1978, the other accused persons were not
found in the village. As noticed herei nbefore, Ram Prakash
could not be arrested so far.

In support of the prosecution case, nine wtnesses were
exam ned out of whom PW1 Renuka Devi, PW3 Ram Ratan and PW
5 Anmril Lal were eye witnesses. The prosecution also
exam ned Har Nagar Singh (PW4) to show that the accused
persons Natthu, his father Nawab Si ngh and Peshkar belonged
to the party of the accused Ram Prakash who was charged for
al | eged comm ssion of murder of Kedar.

JUDGVENT OF THE SESSI ONS JUDGE

The | earned Sessions Judge having regard to the
statenments of the respondents under Section 313 of the Code
of Crimnal Procedure came to the conclusion that it stands
accepted that there had been 'party feelings’ in the
village. The |earned Sessions Judge, placing reliance upon
the eye witnesses, the nmedical evidence as al so existence of
notive on the part of the respondents to commit the crine,
cane to the conclusion that they along with Ram Prakash had
a common intention to cause the murder of Sri Ram  Having
regard to the fact that the death of the deceased was caused
by Natthu, he was found guilty of conm ssion of the offence
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puni shabl e under Section 302 of the Indian Penal Code,
whereas the others were found guilty of the offence under
Section 302/34 of the Indian Penal Code. Upon hearing the
accused persons on the question of sentence in terns of
Section 235(2) of the Code of Crimnal Procedure, the
respondents were awarded sentence of life inprisonment.

In arriving at the aforenentioned findings, the |earned
Sessions Judge relied upon the evidence of the eye
wi tnesses. The | earned Sessions Judge rejected the
subm ssions of the respondents to the effect that Ram Ratan
was not an eye witness inter alia on the ground that had he
not been present it woul d not have been possible to cone to
the area police station at 6.00 a.m having regard to the
fact that his house is situated about 20 miles away. The
| ear ned Sessions Judge al so rejected the contention of the
respondents that as the crime nunber was not nentioned in
the Fard Ex. K-2; the prosecution case should not be
bel i eved, 'on the ground that the sane was an inadvertent act
on the part of the investigating officer. He also relied
upon the evidence of Shanmbu Dayal PW2 who was a witness to
the Fards. So far the contention of the respondents, that
the deceased m ght have been nurdered el sewhere and his dead
body has been brought to the house is concerned, the sane
was rejected on the ground that admttedly at the tine of
his death the deceased was wearing only an underwear and had
kept his baniyan separately on the cot by his side which was
sufficient to prove that he had been I'ying on the cot inside
the house when he was rmurder ed.

H GH CCURT JUDGVENT:

The appeal against the aforenentioned judgnent and
convi ction was heard by a Division Bench of the Al ahabad
Hi gh Court. The Division Bench surprisingly wthout finding
fault with the reasoning of the |earned Sessions Judge cane
to the conclusion that it was a case of 'hit and run’ during
ni ght hours and actual incidence was not witnessed by any
one mainly on a mistaken belief that the deceased suffered
only one gun-shot injury.

The findings of the Division Bench of the Hi gh Court
whi ch are as under:

"After hearing the | earned counsel for
the appellants Sri S.S. Tewari and

| earned Addl. CGovernnent Advocate and
perusing the record, we do not fee
inclined to accept the prosecution
version, as stated. The nmanner in which
the shooting is said to have been done
by the accused persons, do not inspire
confidence in view of the contradictory
and varying statenents of the eye

wi t nesses. The nedical report and the
nature of injury on the person of the
deceased do not find corroboration from
the ocul ar evidence. The expl anation of
the witnesses about the injury on the
back of the deceased is not at al

convi nci ng and believable. The injury
over the abdomi nal region with scorching
around the area and the direction of the
bull et travelling upward fromthe




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

abdonen indicates that the person was
hit, while he was sleeping in lying
posture. It is also not acceptable that
the accused persons before actually
hitting the deceased, would raise such
alarm so that w tnesses nmay becone
avai | abl e by awaking them If the

i ntention of the accused persons was to
kill the victim so that he may not
appear as a witness, in the other case
pendi ng agai nst them there was no
necessity of accosting and chal | engi ng
the deceased at the md of the night.
They coul d have easily fired and
escaped. It appears that it was a case
of hit and run during night hours and
actual ly incident was not witnessed by
any one. The accused persons were
inmplicated inthe case on account of
ennm ty and suspicion, and are thus
entitled for the benefit of doubt."

M. C. D. Singh, |earned counsel appearing on behal f of
the appell ant woul d submit that the Hi gh Court commtted a
serious error in passing the inpugned judgnent having fail ed
to take into consideration that:

(i) There had been a notive of conmm ssion of crine.
(ii) There had been no delay in lodging the First

I nformati on Report.

(iii) The nedical report fully supported the prosecution
case and no contradiction in nmaterial particulars

have been pointed out in the deposition of the

prosecution witnesses.

(iv) There had been no reason for false inplication of
the accused persons.

(v) There was no reason for the eye witnesses to depose
fal sely.

M. Jain, |earned counsel appearing on behalf of the
respondents, on the other hand, would submt that the
nmedi cal evi dence does not support the prosecution story
i nasmuch as the deceased died out of only one gun-shot
injury. The | earned counsel would contend that Ram Prakash
havi ng been abscondi ng and Nawab Si ngh having since died and
no overt act on the part of the other respondents as regard
the conmi ssion of the murder having been all eged, the
judgnent of acquittal should not be interfered with.

The | earned counsel would submit that admttedly the
ni ght was dark and the deceased was sl eeping on a cot in the
courtyard and as such it was inprobable for the eye
wi tnesses to identify the two respondents.

It was pointed out that the story of chasing the
accused by Renuka Devi had been contradicted by Ram Rat an.
The | earned counsel furthernore pointed out that whereas
Renuka Devi stated that the accused persons were chased upto
1 furlong, Ram Ratan categorically stated that he had not
chased the accused but they ran away towards the West after
goi ng out of the deceased’s house.

M. Jain would further draw our attention to the post
nortemreport and subnit that that the nedical evidence does
not corroborate the ocul ar evidence. The |earned counse




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of

9

woul d further submit that the deceased havi ng been sl eeping
in the courtyard, it is not possible to see the accused
persons frominside the room

It was pointed out that the Fard Ex. K-2 did not
mention the crine nunber which also throws a suspicion as
regard the tine when the Fard was recorded.

ANALYSI S OF THE EVI DENCE

Havi ng regard to the unsatisfactory nature of the
j udgrment passed by the Hi gh Court, we have gone through the
record of the case.

Renuka Devi, wi fe of the deceased in her deposition
supported the prosecution case fully. She categorically
di scl osed the reason as to why the lantern used to burn
regularly at the same place. She further deposed that both
Nawab and Peshkar who had lathis in their hands were
standi ng just outside the house and were visible fromthe
courtyard. In cross-examnation she had al so di scl osed that
Natt hu was an accused in the case of Kedar in which case her
husband was a witness. She further stated that her husband
was threatened not to depose in the said case earlier also.
Her statenment that Ram Prakash was standing only 4-5 hands
away fromthe cot where her husband was |yi ng when he had
been fired; whereas Natthu was only 2-3 hands therefrom
when he fired his shot, is categorical. She further stated
that she ran upto the accused when the shots were fired.
Her statenment to the effect that she had gone out of the
house chasing the accused upto one furlong may be incorrect
as no such statenent appears to have been nade before the
investigating officer but that, in our opinion, is of no
nmonent. Such an omi ssion does not di sprove the prosecution
case. No other infirmty in her deposition has been pointed
out nor do we find any.

PW3 Ram Ratan al so fully supported the case of the
prosecution. The only discrepancy which has been pointed
out by M. Jain is that whereas he had spoken -about the
giving a slap on the cheek of the deceased by one of the
accused, no other witness stated so. Again such m nor
di screpancy is of not nuch significance when his presence in
the house at the tinme when the occurrence took place is
beyond any doubt. The contention of M. Jain tothe effect
that there is no reason as to why he shoul d have been
present in the house of the deceased on the date has rightly
been rejected by the | earned Sessi ons Judge inasmuch as it
was i npossible for a person to be present in the police
station in the early nmorning of the follow ng day, as he
coul d not have been comunicated of the incident during
ni ght nor any such case has been made out. It is not even
al l eged that there existed even a facility of
tel econmuni cation in the village.

The fact that he had not chased the accused persons
cannot be said to be an unreasonabl e conduct on his part in
view of the fact that the accused persons were arnmed. The
evi dence of PW4 Har Nagar Singh also corroborates the
prosecution case. Nothing has been pointed out either
before the H gh Court or before us to show that he is
untrustworthy. PW5 was the son of the deceased. He at the
time of incident was aged about 12 years. The |earned
Sessi ons Judge satisfied hinself that he possessed norma
intellect and, was, thus, found fit to depose in the case.
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Yet again no discrepancy in the statenent worth
notici ng has been brought to our notice.

Dr. S.P. Agarwal who conducted autopsy on the dead body
has proved the post nmortemreport. The post nortem was
conducted on 12.6.1978 at 4.00 p.m the material portion of
the report reads thus:

"Probabl e Age \ 026 About 36 years

Probable time since death \026 About 1.1/2
day.

Ext er nal Exam nati on

1. Condition of body \026 R M alongwith
upper lower linmb, blister present, skin
peel ed of f at pl aces.

Eyes \ 026 Open

I nci sed wounds '\ 026 Ante Mortem i nj uries.

1. One G S. wound of entry 4 cmx 2 cm
X abd. cavity into | eft side

abdonen 21 cm bel ow'the left nipple
(sic)lacerated. sic com ng out

surroundi ng by scorching area in an

area of 10 cmx 4 cmdirected

i nward upward and nedially.

2. Abrasion 7 cmx 0.5 cmon the |eft

si de back auxilary |ine base,

m ddl e.

* % % * % % * % %
Il - Thorax.

a. walls, ribs, cartridges see injury

not ed
b. Pleura Rt. Punctured.
C. XXX
d. Right lung Punctured 3 cmx 1 em
€. XXX
f. Pericardium contains clotted bl ood
g. Heart with wt. Rt. Side punctured 1.5
cml1l cm(sic) 8 Q.
1l V026 Abdoren
XXX
XXX
Cavity contains clotted bl ood
Buccal cavity, teeth 16/ 16
XXX

Stomach and its contents \026 Enpty
unctured 3 cmx 1 cm(sic)

XXX

Large intestines and its contents \026
Full of faeces, NAD

9. Liver with wt. Left side punctured 2
cmx 1 cmx 2 |b.

ONTOoOURWNE

Addl . remarks One caroted bull et
recovered from Rt. Shoul der, one under
the ribs.
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Cause of death \026 The cause of death due
to shock and haenorrhage as a result of
gun-shot injuries.”

The post nortemreport as well as the statements of Dr.
S.P. Agarwal in Court fully support the prosecution case.
He categorically stated that the death occurred owing to
"the injuries’, i.e., there were nore than one injury. It
further appears from’'Additional Remarks’ of the post nortem
report that two bullets were recovered fromthe body.

The Hi gh Court unfortunately, as noticed hereinbefore,
in recording the judgnment of acquittal, wongly laid
enphasis that only one fire injury was caused. The nedica
report shows that death took place because of 'injuries’
nmeani ng thereby nore than one injury. The post nortem
report further shows that whereas one injury was caused on
the left side of the abdonen the other one was caused on the
ri ght side of the body. Keeping in viewthe nature of the
injuries suffered by the deceased, the same could not have
al so been caused by one shot. ~ Furthernore, evidently the
shot fired by Natthu was fatal and not the one fired by Ram
Pr akash.

We have al so seen the site plan, froma perusal whereof
it appears that the courtyard was a very snmall one. The
wi dth of the courtyard was 3 paces and its length was only 7
paces. As disclosed by the eye w tnesses, they were
standing only two hands away fromthe room Al the accused
persons were residents of the same village and, thus, it
cannot be said that, even if the light was dim it was
i mpossible for the eye witnesses \026 PW1, PW3 and PW5 to
identify them So far as non-nentioning of the crine nunber
on the Fard Ex. K-2 is concerned, PW9 in his deposition was
forthright in admtting that he had not thought necessary to
wite crime nunber on Fard Ex. K-2. Such laxity on 'the part
of the investigating officer, in our opinion, would not
di sprove the prosecution case.

SHOULD WVE | NTERFERE W TH A JUDGVENT OF ACQUI TTAL?

The Hi gh Court has not assigned any cogent or
sufficient reasons for disagreeing with the findings of the
| earned Sessions Judge. It arrived at certain conclusions
wi t hout anal yzi ng the evidences on record. ~It is based on
surm ses and conjectures. Despite finding that there had
been an injury over the abdom nal region with scorching
around the area apart travelling upward fromthe abdonen
whi ch indicated that the deceased was hit, no expl anation
has been given why the same was not found to be in
consonance with the prosecution story.

The High Court acquitted the accused persons without
anal ysing the evidence on record and in that view of the
matter, the inpugned judgnent cannot be sustai ned. (See Anar
Si ngh Vs. Bal wi nder Singh 2003 (2) Suprene 155: JT 2003 (2)
SC 1)

The Trial Court upon critical exam nation of the
evi dence of the eye witnesses had rightly concl uded that
they were truthful w tnesses and the respondents together
wi th Ram Prakash (abscondi ng) and Nawab (since deceased)
were present at the time of occurrence. Merely because the
wi t nesses happened to be the relatives of deceased by itself
cannot be a ground to reject their testinmonies. In view of
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the fact that the occurrence took place at the dead of night
they were natural witnesses and were supposed to be present
at the place of occurrence.

The reasoning of the High Court to the effect that
there was no reason for the accused to raise an alarmto say
the least, is inconprehensible inasmuch as had the deceased,
upon being threatened, stated that he would not depose
agai nst Ram Prakash and Natthu in the case of nurder of
Kedar, he m ght have been spared. The High Court failed to
notice that even simlar threat was given to Het Ram whi ch
shoul d have been considered as a part of the sane
transaction. Furthernore, if the eye witnesses are
trustworthy, the notive attributed for comm ssion of crine
may not be of nuch relevance. In this case, however, the
notive for conmission of the crime stands proved. W are
satisfied that by reason of the judgment of the H gh Court,
a great- miscarriage of justice has taken place. W,
therefore, are of the opinion that the inpugned judgnent of
the Hi gh 'Court cannot be sustained.

In State of U P.~Vs. Prenmi and Ors. [2003] 2 SCR 266
wherein one of us (Sabharwal, J.) was a nmenber observed:

"A well reasoned judgnent of the
Sessions Court on critical analysis of
the evi dence was reversed by the H gh
Court on consideration of inprovenents
and contradictions which are m nor and
natural and rather go to showthe

trut hful ness of the evidence."”

It was further observed:

"We are conscious of limtations wile
dealing with an appeal against a

j udgrment of acquittal. Having, however,
found that niscarriage of justice has
resulted by an entirely faulty and
erroneous appreci ation of evidence by
the Hi gh Court, it beconmes our duty to
interfere in the matter. Fromthe

evi dence, the only view possible is one
taken by the Sessions Court."

It is not a case where two reasonabl e views are
possible. It is also not a case where findings recorded by
the Hi gh Court are fully supported by the evidences on
record. The High Court, as noticed herei nbefore, proceeded
absolutely on a wong prem se that there had been only one
fire injury which is contrary to records.

The High Court being a court of first appeal was
required to consider and reappreciate the evidences but it
failed to do and proceeded to di spose of the appeal on
general observations which is inpermssible. (See Narendera
Nat h Khaware Vs. Parasnath Khaware & Ors. (2003) 5 SCC 488)

It is well-settled that when reasoni ng of the High
Court is perverse, this Court may set aside the judgnent of
acquittal and restore the judgnent of conviction and
sentence upon the accused. (See Ranmanand Yadav Vs. Prabhu
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Nath Jha & Ors. JT 2003 (8) SC 404 : 2003 (7) Suprenme 576).
It is further well-settled that there is no enbargo on
appel | ate court to review evidence upon whi ch an order of
acquittal is based. [See Chanakya Dhi bar (Dead) Vs. State
of West Bengal and Ors. 2003 (8) Suprene 884, Surinder Singh
& Anr. Vs. State of U . P. JT 2003 Supp (1) SC 226 : 2003 (7)
Supreme 562, Gorle S. Naidu Vs. State of A P. and Os. 2003
(8) Suprene 893 and Suchand Pal Vs. Phani Pal & Anr. 2003
(7) Suprene 780 : JT 2003 (9) SC 17]

We, therefore, have no other alternative but to hold
that the H gh Court went wong in passing a judgnent of
acquittal reversing the well-reasoned judgnment of the
| ear ned Sessions Judge. It is wholly unsustainabl e.

CONCLUSI ON

I'n vi ew of aforenentioned, the judgment of acquitta
passed by the H gh Court is set aside and that of the
| ear ned Sessions Judge is restored.

As respondent No.” 1 Nawab Singh is said to have
expi red, the appeal stands abated agai nst him

This appeal is, therefore, allowed so far as respondent
Nos. 2 and 3 are concerned. They shall serve out their
remai ni ng sentences i nposed upon-them by the | earned
Sessi ons Judge wherefor requisite steps shall be taken in
accordance with | aw

This appeal is allowed with the aforenmentioned
directions.




