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The short questionof law involved in this matter is \026
whet her irrespective of the assessees having not followed or
substantially foll owed Chapter X procedure under the Centra
Exci se Rules, 1944, they would still be entitled to the benefit of
notification no.121/94-CE dated 11.8.1994 as held in the case
of Thernmax Private Ltd. v. Collector of Custons reported in
1992 (61) ELT 352, which is to the effect that, the benefit of
concessi on shoul d be gi ven when intended use of material can
be established by other evidence.

This case is a sequel to the case of the assessees in civi
appeal nos.5747-5749 of 2000 decided by this court on
30.9. 2005 and, therefore, we are not required to restate the
facts. Suffice it to state that the assessee-firns were
manuf act urer of branded chew ng tobacco (final product) from
"additive mxture" (kimam. The said "ki mam' was
manuf actured by the units of the assessees in Del hi ‘and the said
ki mam was stock transferred to the assessees’ units in UP and
HP. W have held in our judgment in civil appeal nos.5747-
5749 of 2000 that this ki mamwas exci sabl e and cl assifiable
under sub-headi ng 2404. 49/ 2404. 40 of Central Excise Tariff
Act, 1985. Admittedly, the existence of assessees’ units in
Del hi, where ki mam was nanufactured, was not disclosed to
the departnment, these units were not registered and they were
unlicensed units. The three assessees however urged that there
was no intention to evade duty as the said kinmam was captively
consunmed in the manufacture of branded chew ng tobacco and
they were entitled to input relief under notification no.121/94-
CE dated 11.8.1994. |In this connection, the assessees
contended before the tribunal in the present case that they had
mai nt ai ned stock register, transfer challans and form |V register
in their units in UP and HP, where the final product was
manuf act ured and whi ch registers indicated receipt and
utilization of kimamin the manufacture of branded chew ng
tobacco and consequently, there was substantial conpliance of
exenption notification no.121/94-CE. This contention of the
assessees has been accepted by the tribunal placing reliance on
the judgnents of this court in the case of Thermax Private Ltd.
(supra) and Col l ector of Central Excise, Jaipur v. J.K
Synthetics reported in 2000 (120) ELT 54. Being aggrieved by
the decision of the tribunal, the department has cone to this
court by way of these civil appeals.

We quot e hereinbel ow t he exenption notification
no. 121/ 94- CE, which deals with input relief in respect of goods
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used for special industrial purposes subject to the assessee
conplying with chapter X procedure.

I NPUT RELI EF

Exenption to specified internediate goods if captively

consunmed or used in the manufacture of specified fina

products consequent to extension of Mdvat Schenme to

goods earlier covered under Proforma Credit Procedure: In
exerci se of the powers conferred by sub-section (1) of section
5A of the Central Excises and Salt Act, 1944 (1 of 1944), read
with sub-section (3) of section 3 of the Additional Duties of
Exci se (Goods of Special [nportance) Act, 1957 (58 of 1957)
(hereinafter referred to as the said Special |nmportance Act), the
Central Governnment, being satisfied that it is necessary in the
public interest so to do, hereby exenpts goods falling under
headi ng nunbers or sub-headi ng nunmbers of the Schedule to

the Central Excise Tariff Act, 1985 (5 of 1986) (hereinafter
referred to as the said Tariff Act), specified in colum (4) of the
Tabl e hereto annexed (hereinafter referred to as "inputs")

manuf actured in a factory and used within the factory of
production in or in relation to the nmanufacture of correspondi ng
final products of the description specifiedin colum (2) of the
said Table and falling under headi ng nunbers or sub-heading
nunbers of the Schedule to the said Tariff Act, specified in the
corresponding entry in colum (3) of the said Table, fromthe
whol e of the duty of excise and additional duty of excise

| evi abl e thereon, which is specified in the respective Schedul es
to the said Tariff Act and the said Special Inportance Act:

Provi ded that nothing contained in this notification shal
apply to inputs used in or in relationto the nmanufacture of fina
products (other than those cleared either to a unit in a Free
Trade Zone or to a 100% Export-Oriented Unit or to a unit in
El ectroni ¢ Hardware Technol ogy Park or Software Technol ogy
Parks), which are exenpt fromthe whol e of the duty of excise
| eviabl e thereon or are chargeable to "N |’ rate of duty:

Provi ded further that where such use of inputs is in a
factory of a manufacturer, different fromhis factory where the
goods have been produced, the exenption contained in this
notification shall be all owabl e subject to the observance of the
procedure set out in Chapter X of the Central Excise Rules,

1944,

THE TABLE

S.

No.
Description of final products
Chapter or
Headi ng

nunber or

sub- headi ng
nunber of

final products
Chapter or
Headi ng

nunber or

sub- headi ng
nunber of

i nputs
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(1)

(2)

(3)

(4)

1

(a) Cigarettes

(b) Snuff

(c) Preparation, containing snuff of
tobacco in any proportion
2403. 11

2404. 50

2404. 60

2404. 13

2404. 50

2404. 50

2.

Chew ng t obacco includi ng
preparations comonly known as
"Khara Masal a*, "Kimani',
"Dokta"; "ZzZarda", "Sukha" and
"Surti".

2404. 41

2404. 49

3.

Fabrics of cotton, 'whether
processed or not.

52

52

4.

Fabrics of man-made fibres and
filanment yarn, whether processed or

not.
54, 55
54, 55

W al so quote hereinbel ow rules 173B, 173G 174, 192
and 196 of 1944 Rul es:
"Rul e 173B. Assessee to file declaration of goods
produced or nmanufactured in the factory.\027 (1)
Every assessee, shall file with the Superintendent of
Central Excise, having jurisdiction over the factory,
a declaration (in quadruplicate) show ng, -

(a) the full description of \026

(i) all excisabl e goods produced or
manuf act ured by him

(ii) all other goods produced or
manuf actured by himand i ntended to
be removed fromhis factory, and

(iii) all the excisabl e goods already
deposited or likely to be deposited
fromtime to time without paynent of
duty in his warehouse;

(b) the Chapter, heading No. and sub-headi ng

No., if any, of the Schedule to the Centra

Excise Tariff Act, 1985 (5 of 1986) under

whi ch each goods fall

(c) the rate of duty |leviable on each such goods;

(d) the exenption notification availed or
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proposed to be availed, if any; and

(e) such other particulars as the Comni ssioner
may direct,

and obtain a dated acknow edgenent of the said
decl aration :

Provi ded that such declaration shall be filed
on or before the 15th May, 1995 or such extended
period as the Assistant Conmi ssioner of Central
Exci se may permt.

Provi ded further that an assessee producing
or manufacturing excisable goods for the first tine
shal | be required to subnit the said declaration
within thirty days-of commencing the production of
such exci sabl e goods.

('2) If in the declaration so filed under sub-
rule (1), any alteration beconmes necessary in
respect of any goods because of -

(a) the assessee commenci ng production,
manuf act ure or war ehousi ng of goods
not nentioned in that declaration, or

(b) the assessee intending to renove from
his factory any non-exci sabl e goods
not mentioned in that declaration, or

(c) a change in the rate of rates of duty in
respect of the goods nentioned in that

decl aration or, by reason of any

amendnment to the Schedule to the

Central Excise Tariff Act, 1985 (5 of

1986), a change in the Chapter,

headi ng No. or sub-headi ng No.,

the assessee shall likewise file a fresh declaration or
an anendment of the declaration already filed

within thirty days of any alteration nentioned

above, in the sanme manner as is provided in sub-

rule (1).

(3) The proper officer, duly enpowered
by the Central Governnent under section 14 of the
Act, may, where he considers it necessary during
the course of any enquiry in connection with the
declaration filed under sub-rule (1) by an assessee, -

(a) require any person to produce or
del i ver any document or thing rel evant
to the enquiry; and

(b) exam ne any person acquainted with
the facts and circunstances of the
particulars given in the declaration or

ot her records, in the manner provided

in section 14 of the Act.

(4) The proper officer may after such
further enquiry as he may consi der necessary,
reassess the correct anount of duty payable
followi ng the provisions of section 11A of the Act
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and the assessee shall pay the deficiency, if any.

Rul e 173G Procedure to be foll owed by the
assessee. \ 027 (1) Every assessee shall keep an
account-current with the Commi ssioner separately
for each excisable goods falling under different
Chapters of the Schedule to the Central Excise
Tariff Act, 1985 (5 of 1986), in such form and
manner as the Comm ssioner nmay require, of the
duti es payabl e on the exci sable goods and in
particul ar such account (and al so the account in
FormR G 23, if the assessee is availing of the
procedure prescribed in rule 173K) shall be

mai ntained in triplicate by using indelible penci
and doubl e-si ded carbon, and the assessee shal
periodi cally nmake credit in such account-current, by
cash payment into the treasury [so as to keep the
bal ance; in such account-current], sufficient to
cover the duty due on the goods intended to be
renoved at any time; and every such assessee shal
pay the duty determ ned by him for each

consi gnnent by debit to such account-current

bef ore renmoval of the goods:

Provi ded t hat\ 027

(i) the duty due on the goods consuned
within the factory in a continuous
process may be so paid at the end of

the factory day, except that in the case
of cellulosic spun yarn-and cotton yarn
in respect of which duty is payable in
accordance with the provisions of sub-
rule (1) of rule 49A, the duty due may
be paid by the manufacturer in
accordance with the provisions of the
said rul e;

(ii) an assessee who has renoved nore
than 3000 consignments in the

previous year may, after intimating the
proper officer, rmake a consolidated
debit in the account current at the end
of the day towards paynment of the

duty;

(iia) the proper officer may all ow an
assessee who manuf actures one or

nore of the decl ared exci sabl e goods,

i rrespective of the nunber of

consi gnnents renoved by himin the
previ ous cal endar year, to make
consol i dated debit in the account-
current at the end of the day towards
payment of duty;

(iii) in respect of clearances of any
exci sabl e goods as sanples in such
small quantities as the Comi ssioner
may approve in respect of any

commodity and clearly marked as such

on the invoice, the assessee nay pay
the duty on all such sanples cleared
during a nonth by a single debit to his
account-current on the last working
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day of the nonth;

(iv) t he Conmi ssioner may, in

ci rcunst ances of an exceptiona

nature, by an order in witing, require
an assessee or class of assessees
manuf act uri ng or war ehousi ng goods

to which provisions of Chapter VII-A
have been nade applicable, to

determ ne the duty and debit the
account-current in such manner as may
be specified by himin such order

Provi ded further that where any assessee
manuf act ures or warehouses exci sabl e goods falling
under two or nore Chapters of the Schedule to the
Central Excise Tariff Act, 1985 (5 of 1986), he may
opt to maintain a single Account current for
paynment of duty due on all such goods after
inti mating the proper officer

Provi ded al so that where an assessee
mai nt ai ns separately accounts-current for each
exci sabl e goods he may, in the event of an
i nsufficient balance in any of the accounts-current,
transfer, subject to such conditions as the
Conmi ssi oner may specify in this behalf, an
anmount to such account-current from another
account -current whi ch has enough bal ance on date
of such transfer.

(1A Where an assessee keeping an account-
current under sub-rule (1) makes an application to
the Commi ssioner for w thdrawi ng an anount from
such account-current, the Comm ssioner may, for
reasons to be recorded in witing, permt such
assessee to wi thdraw the amount i n accordance
wi th such procedure as the Conmi ssioner may
specify in this behalf.

(2) Not wi t hst andi ng the provi si ons of sub-
rule (1) of rule 224 but subject to the other
provi sions of that rule and the provisions of rule
173FF, every assessee shall except as otherwi se
expressly provided in these rules, forthw th renove
the goods on which duty has been determn ned and
pai d; every such rempval shall take place under an
i nvoi ce or invoices in accordance with the
provi sions of rule 52A but w thout the proper
of ficer’s countersignature, and such invoice or
i nvoi ces shall also show the rate and the amount of
duty paid on such goods and the time of actua
renoval of the goods fromthe factory :

Provi ded that -

(i) a single invoice may be issued at the
end of the factory day to cover

renoval of goods consunmed within the

factory in a continuous process;

(ii) t he Commi ssioner may, having regard
to the nature of the goods

manuf act ured or frequency of

renoval s permt an assessee or a class

of assessees not to enter the rate and/or
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the anount of duty on the invoices
under which such goods are renopved
fromthe factory;

(iii) \005\005 Omitted.

(iv) in respect of renpbval of any goods
after 6 Oclock in the afternoon on the
day preceding the date appointed for

the presentation of the annual or any
Suppl erent ary Budget of the Centra
CGovernment to Parlianent or for the

i ntroduction in the House of the People

of any Finance Bill or any Bill for the

i mposition or increase of any duty, the
provi sions of sub-rule (1) of rule 224,

shal | apply.
(v) \ 005. Oritted.
(vi) wher e any correction, other than one

relating to the date or the tinme of
renoval of the goods or to the
description of the goods (including the
vari ety of goods, the nunber and
descripti on of packages and the
identification marks thereon), becones
necessary in any invoice before

renoval of the goods, such correction
may be made by the assessee provided
this is done neatly and over his dated
signature in all copies of the invoice;
and

(vii) where the assessee, after he has
debited the duty due on the goods in
the account-current referred to.in sub-
rule (1), finds it necessary to cance
any invoice, he shall send an
intimation thereof in witing to the
proper officer not later than the
wor ki ng day next follow ng the day on
whi ch such invoice is cancelled, and
may thereupon take credit of the duty
in that account;

(2A) Every assessee shall file with the
proper officer the triplicate copies of the invoices or
l'i ke docunents issued,

(a) during first ten days of a nmonth, on or
before the twelfth day of the same

nont h;

(b) during the next ten days of the nonth,

on or before the twenty-second day of
the sane nonth; and

(c) during the remining days of that
nmonth, on or before the fifth day of the
fol | owi ng nont h,

along with a covering list showing the seria
nunber of such invoices as well as opening
bal ance, credit, debit and closing balance in his
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account-current and in his account maintained in
FormR G 23A, Part Il and FormR G 23C Part I1.

Provi ded that an assessee availing of the
exenption under a notification based on the val ue
or quantity of clearances in a financial year, shal
file with the proper officer the triplicate copies of
the invoices or |ike docunents issued during a
quarter, on or before the fifth day of the follow ng
quarter along with a covering list showing the said
nunber of such invoices as well as opening
bal ance, credit, debit and closing balance in his
account current and in his account maintained in
Form RG 23A, Part |1 and Form RG 23C Part 11.

(3) Wthin five days after the close of each
nonth every assessee shall, in lieu of the returns
prescribed under rule 54, file with the proper officer
in quintuplicate a nmonthly return in the proper form
showi ng the quantity of excisable goods
manuf act ured or received under bond during the
nonth, the quantity (if any) used within the factory
for the manufacture of another comvodity, the
quantity renoved on paynent of duty fromthe
pl ace or prem ses specified under rule 9 or fromthe
store-room or other place of storage approved by
t he Commi ssi oner under rule 47, duty pai-d on-such
quantity, particulars of invoices or Iike docunents
under which such quantity was rempved; the
guantity renoved wi t hout paynent of duty for
export or otherw se and such other particulars as
may be el sewhere prescribed or as the
Conmi ssi oner may, by general or special order
require, and where so required by the
Comm ssioner, by witten notice, shall submt a
simlar return in the proper formshowi ng all the
ot her products nmanufactured in and i ssued fromthe
factory during the sane nonth. Every such return
in respect of excisable goods shall be acconpanied
by\ 027

(a) \005.. Omtted.

(b) recei pted treasury challans on which
deposits in the account-current were

made by paynment into the Governnent
treasury; and

(c) original and duplicate copies of the
account-current and also of the account

in Form RG 23 and RG 23C, as the

case may be, mmintained by the

assessee during the period covered by

the return;

(d) any other docunent or docunents as
t he Conmi ssi oner may require,

and if there was no stock, production and renova
of excisabl e goods during the said period, the
assessee shall file with the proper officer a ni
return, unless otherw se directed by the
Conmi ssi oner:

Provi ded that the Commi ssioner nmay, having
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regard to the nature, variety and extent of
producti on or manufacture or frequency of
renoval s\ 027

(i) fix inrelation to any assessee or class
of assessees a period shorter than one
nonth for filing the aforesaid return

(ii) permit that the aforesaid return may be
filed by the assessee within a period

not exceeding 21 days after the close

of each nonth.

(4) (a) Every assessee shall naintain
such accounts, as the Conmi ssioner may fromtine
to time require or permt, subject to such conditions
as may be specified by himof the production,
manuf acture, storage, delivery or disposal of the
goods, including the materials received for or
consuned inthe manufacture of excisable goods or
ot her goods, the goods and materials in stock with
hi m and duty determ ned and paid by him

(b) Unl ess specially exenpted by the
Conmi ssi oner by order in witing, all books of
accounts nmai ntai ned under clause (a) shall be sent
by him before these are brought intouse, for
aut hentication by the proper officer in such manner
and at such tinme as the Comm ssioner may direct,

(c) In respect of any assessee, or class of
assessees, the Conm ssioner nay direct that al
books of accounts naintai ned under clause (a),
subj ect to what has been stated in clause (b), shal
be deemed to be the proper formfor the respective
pur pose.

(5) Every assessee shall furnish to the
proper officer a list in duplicate of all accounts
mai nt ai ned and returns prepared by hi m(whet her
the sane are maintained or prepared in pursuance
of these rules or not) in regard to the production
manuf acture, storage, delivery or disposal of the
goods, including the raw nateri al s.

(6) Every assessee shall, on demand,
produce to the Central Excise Oficers, or the audit
parties deputed by the Comm ssioner or the
Conptroller and Auditor General of India:-

(1) the accounts and returns (whether the
sane are nmmintained or prepared in
pur suance of these rules or not); and

(ii) the cost audit reports, if any, under
section 233B of the Conpani es Act,
1956 (1 of 1956),

for the scrutiny of the officers or audit parties, as
the case may be.

(7) Not wi t hst andi ng the provisions of sub-
rules (1) and (3), an assessee nanufacturing
exci sabl e goods specified in this behalf by the
Central CGovernment by notification in the Oficia
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Gazette, whose duty liability in the preceding
financial year did not exceed five hundred rupees or
who being a new assessee does not expect to be
liable to pay nore than five hundred rupees as duty
in the relevant financial year, may, after informng
the proper officer in witing, pay duty in respect of
each separate consignnent at the tinme of renoval

i nstead of keeping an account-current with the

Conmi ssioner, and may also file the return
prescribed in sub-rule (3) for a quarter within seven
days after the close of every quarter instead of
filing the nonthly return.

(8) In respect of a nmanufacturer availing
of the exenption under a notification based on the
val ue or quantity of clearances in a financial year
the provisions of this rule shall have effect in that
financial year as if for the word "nonth", wherever
it occurs, the word "quarter", and for the word
“mont hl y", ~wherever it occurs, the word
"quarterly" were substituted.

(9) Every assessee shall preserve the book
of accounts, docunents and fl oppi es where any
docunent is generated on conmputer, for such
peri ods and in such manner as may be specified by
t he Commi ssi oner.

Rul e 174. Regi stration of certain persons.\027
(1) Every person, who cures, produces,

manuf actures, carries on trade, deals as a broker or
conmi ssion agent, holds private store-room or

war ehouse or otherw se uses exci sabl e goods or a
person who i ssues invoice or invoices under rule
57G or, as the case may be, Rule 57T shall get

regi stered and shall not engage in the curing,
production, manufacture, trade, dealing as broker or
conmi ssion agent, storing in private store-room or
war ehouse or use exci sabl e goods wi thout having
applied for such registration to the jurisdictiona
range of ficer or such officer in such forms as nay
be specified by the Board.

(2) The Central Board of Excise and
Custonms, may, by notification in the Oficia
Gazette, and subject to such conditions or
l[imtations as may be specified in such notification,
specify person or class of persons from anmpongst the
persons specified in sub-rule (1) who need not
obtain such registration.

(3) If there are nore than one premni ses
requiring registration he shall obtain separate
registration certificate for each of the prem ses.

(4) Every registration certificate granted
shall be in the specified formand shall be valid
only for the premises specified in such certificate

(5) VWere a registered person transfers his
busi ness to anot her person the transferee shal
obtain a fresh certificate.

(6) Where a registered person is a firmor
a conpany or associ ation of persons, any change in
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the constitution of such a firm conpany or
associ ati on of persons, shall be intimated to the
Central Excise Oficer within thirty days of such a
change for incorporation in the certificate.

(7) In case a registered person desires to
manuf acture a new product, he shall get the product
endorsed on his registration certificate.

(8) Every regi stered person, who ceases to
carry out the operation or operations he is registered
for, shall surrender his registration certificate
i medi atel y.

(9) The proper officer shall proceed to
grant a Registration Certificate under this rule
within thirty days of the receipt of an application.
If registration certificate is not granted within the
said period, theregistration applied for shall be
deened 't o have been granted.

(10) Every registered person shall exhibit
his registration certificate (or a certified copy
thereof) in a conspicuous part of the registered
prem ses.

(11) Any registration certificate granted
under this rule may be revoked or suspended by the
proper officer, if the holder or any person his
enmpl oy, is found to have comitted a breach of any
conditions of the Act or these rules or has been
convi cted of an offence under section 161, read
with section 109 or with section 116 of ‘the Indian
Penal Code (45 of 1860).

Rul e 192. Application for concession.\027 Were

the Central CGovernment has, by notification under
rule 8 or section 5A of the Act, as the case may be,
sanctioned the renission of duly on excisable goods
other than salt, used in a specified industria
process, any person wi shing to obtain rem ssion of
duty on such goods, shall make application to the
Conmi ssioner in the proper Formstating the
estimated annual quantity of the excisable goods
required and the purpose for and the manner in
which it is intended to use them and decl aring that
the goods will be used for such purpose and in such
manner. |If the Comm ssioner is satisfied that the
applicant is a person to whomthe concession can

be granted w t hout danger to the revenue, and if he
is satisfied, either by personal inspection or by that
of an officer subordinate to himthat the preni ses
are suitable and contain a secure store-room
suitable for the storage of the goods, and if the
appl i cant agrees to bear the cost of such

est abl i shnent as the Conmi ssioner may consi der
necessary for supervising operation in his premses
for the purposes of this Chapter, the Conmi ssioner
may grant the application, and the applicant shal
then enter into a bond in the proper Formw th such
surety or sufficient security, in such anpbunt and
under such conditions as the Conmm ssi oner

approves. Were, for this purpose, it is necessary
for the applicant to obtain an Excise registration
certificate, he shall subnit the requisite application
along with the proof for paynent of registration fee
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and shall then be granted a registration certificate in
the proper Form The concession shall, unless

renewed by the Commi ssioner, cease on the expiry
of the registration certificate.

Provided that, in the event of death,
i nsol vency or insufficiency of the surety, or where
the anmobunt of the bond is inadequate, the
Conmi ssioner may, in his discretion, demand a
fresh bond; and may, if the security furnished for a
bond is not adequate denand additional security."”

Rul e 196. Duty | eviabl e on exci sabl e goods not
duly accounted for.\027 (1) I f any excisabl e
goods obtai ned under rule 192 are not duly account
for as having been used for the purpose and in the
manner stated in the application or are not shown to
the satisfaction of the proper officer to have been
| ost or destroyed by natural causes or by

unavoi dabl e acci dent during transport fromthe

pl ace of procurenment to the applicant’s premnises or
during handling or storage inthe premni ses approved
under rule 192, the applicant shall, on demand by
the proper officer, immediately pay the duty

| evi abl e on such goods. The concessi on may at any
time be withdrawn by the Comm ssioner if a breach
of these rules is committed by the applicant, his
agent or any person enployed by him 1n the event
of such a breach, the Comm ssioner may al so order
the forfeiture of the security deposited under rule
192 and may al so confiscate the excisabl e goods,
and all goods manufactured from such goods, in
store at the factory.

(2) VWere the duty becones chargeable in
terms of sub-rule (1) on any excisabl e goods, the
rate of duty and the tariff valuation, if any,
applicable to such goods shall be the rate and
val uation in force\027

(i) in the case of actual rempval of goods
fromthe prem ses, on the date of such

renoval ;

(ii) in the case of |oss of goods in transit

during transport fromthe pl ace of
procurenent to the applicant’s

prem ses, on the date on which the
goods are received in the applicant’s
prem ses;

(iii) in the case of |oss of goods while in
storage or during handling in the

prem ses approved under rule 192, on

the date on which such loss is

di scovered by the proper officer or

made known to him

(iv) in all other cases, on the date on which
the notice for demand of duty is issued

or on the date on which duty is paid,

whi chever is earlier."”

In our view, the law laid down by this Court in the
aforestated two decisions in the case of Thermax Private Ltd.
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(supra) and J.K Synthetics (supra) needs reconsideration for
the following reasons. Firstly, we may point out that
conceptually there is a difference between "short-paynent" that
arises fromnon-levy or any nistake connected with the |Ievy on
one hand and the "short-paynent" arising fromthe failure of
the buyer/user of the goods to account for them It is equally
wel | settled that exenption notifications have to be read strictly
so far as the eligibility is concerned; that conditions nentioned
therein ought not to be ignored and that the notification has to
be read on its own terns [See: Conmi ssioner of Centra

Exci se, Allahabad v. G nni Filanents Ltd. reported in 2005

(181) ELT 145]. Under rule 192, the responsibility for the
paynment of duty on the goods cl eared under concession or
exenption was transferred fromthe manufacturing unit to the
buyi ng/receiving unit. ~The person w shing to obtain the

rem ssion of duty was required to apply through the proper
officer in the formAL-6 and the proper officer had to grant
licence to such persons in the formL-6. Under rule 196, if any
exci sabl e 'goods obtai ned under rule 192 are not duly accounted
for, then the duty had to be paid by the applicant i.e. by the
person who applies for an AL-6 |licence. Therefore, in case of
default or msuse, the liability was on the user. Therefore, as
stated above, whenever there is failure on the part of the
buyer/user to account for the goods received resulting in short-
payment, the liabilityis foisted on the buyers/users. It is this
type of situation which stood covered by rule 192 and rule 196.
In cases of contravention of rule 192, the tribunal took the view
from 1989 onwards that rule 192 was not nmandatory and that
sufficient conpliance by the recipient/user was good defence in
penal action. The question before us is \026 whether an assessee
was entitled to benefit of input relief under exenption
notifications in which conmpliance of rule 192 was incorporated
as a condition for obtaining exenption. As indicated above,

non accounting of goods received/used inthe factory is distinct
fromshort-paynment arising fromnon-levy. However, when

chapter X procedure is incorporated-in the exenption
notification as condition then short-paynent on account of non-

| evy and short-paynent on account of the failure of the
buyer/user to account gets inter-connected. Thi's aspect has not
been considered by this Court in the case of Thermax Private
Ltd. (supra) and J.K. Synthetics (supra). The result is

di vergence of views in the judgnents of the tribunal. In the
case of National Al um nium Co. Ltd. v. Comm ssioner of

Central Excise, Bhubaneswar reported in 2000 (125) ELT 519

(T), it has been held, follow ng the judgnent of this court in
Thermax Private Ltd. (supra), that, even if chapter X

procedure is not followed, calcined al unm na manufactured in
assessees’ unit and transferred to another unit for manufacture
of aluminiumwas entitled to exenption under notification

no. 217/ 86- CE as the assessee had established intended use of
material by other evidence. A dianetrically opposite view has
been taken in the case of Kirloskar Brothers Ltd. v. Collector
of Central Excise, Pune reported in 1997 (94) ELT 176 (T), in
which it has been held that the procedure required under chapter
X was required to be strictly followed in cases of conditiona
exenptions as the procedural requirenments were essential pre-
requi site and no exenption can be sanctioned in the absence of
the required conpliance of the exenption notification
Consequently, under rule 173B, an assessee was required to file
decl arati on of goods (kimam produced or manufactured in the
factory. Under rule 173G every assessee was required to keep

a current account with the conm ssioner for each category of

exci sabl e goods. Under rule 174, every person nmanufacturing

or using excisable goods was required to obtain registration and
he was prohibited from produci ng, manufacturing, storing or
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usi ng such goods, wi thout obtaining registration fromthe
jurisdictional competent officer. Accordingly, under rule 192

of chapter X, the applicant seeking rem ssion/concession was
required to obtain 'L-6" licence as also registration certificate in
the prescribed form This has not been noticed by this court in
the case of Thermax Private Ltd. (supra). The point which

needs to be enphasized is that when an assessee seeks

exenption under a notification, which prescribes conpliance of
chapter X, there is a |linkage between | evy of duty on one hand

and the accountability of the goods received/used in the factory
where final product is manufactured. Therefore, one cannot

ignore strict compliance of the aforestated rules while claimng
exenption under such notification. This is particularly relevant
in cases where input relief is claimed on the basis of the captive
consunption. Lastly, Thermax Private Ltd. (supra) and J.K
Synthetics (supra) were cases of the supplier being an inporter
and that the aforestated two decisions did not deal with cases of
the present nature in-which the supplier is the manufacturer

Before concluding, we may refer to the judgnent of this
court in the case of Eagle Flask Industries Linited v.
Comm ssi oner of Central Excise, Pune reported in 2004 (171)
ELT 296, in which oneof the contentions raised on behalf of
the assessee was that when the itens were exenpt from duty,
there was consequential exenption fromlicensing control. It
was argued on behal f of the assessee that nere | apse of non-
submi ssion of a declaration in terns of exenption notification
did not disentitle the assessee frombenefits otherw se avail able
under the notification. These argunents advanced on behal f of
the assessee were rejected by thi's court in the follow ng terns:
" 6. We find that Notification 11/88 deals with
exenption fromoperation of Rule 174 to exenpted
goods. The Notification has been issued in exercise
of powers conferred by Rule 174A of the Rules.
Inter alia it is stated therein that, where the goods
are chargeable to nil rate of duty or exenpted from
the whole of duty of excise |leviable thereon, the
goods are exenpted fromthe operation of Rule 174
of the Rules. The goods are specified in the
Schedul e to the Central Excise Tariff Act, 1985 (in
short "the Tariff Act’). The proviso nmakes it clear
that where goods are chargeable to nil rate of duty
or where the exenption fromthe whole of the duty
of excise leviable is granted on any of the six
cat egori es enunerated, the manufacturer is required
to nake a decl aration and gi ve an undertaki ng, as
specified in the Form annexed while claimng
exenption for the first time under this Notification
and thereafter before the 15th day of April of each
financial year. As found by the foruns bel ow,
i ncl udi ng CEGAT, factually, the declaration and
the undertaki ng were not submitted by the
appel lants. This is not an enpty formality. 1t is the
foundation for availing the benefits under the
Notification. It cannot be said that they are nere
procedural requirenents, with no consequences
attached for non-observance. The consequences are
deni al of benefits under the Notification. For
avai l i ng benefits under an exenption Notification
the conditions have to be strictly conplied wth.
Ther ef ore, CEGAT endorsed the view that the
exenption fromoperation of Rule 174, was not
available to the appellants. On the facts found, the
viewis on terra firma. W find no nmerit in this
appeal, which is, accordingly, dismssed."
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For the aforestated reasons, we are of the view that the
matter requires consideration by a |larger bench. The papers
may be placed before the Hon’ ble Chief Justice of India for
further directions.




