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ACT:

Representati on of the People Act, 1951-Sec. 82(b), 86-
123 (2), 123(i) & 123(ii)-Non-joinder of candidate agai nst
whom al | egati on of corrupt practice is nmade whether fatal-
Whet her objection nust be raised in witten statenent or
whet her can be taken by separate application after the
appel l ant’ s evidence is over-Wether non-conpliance can be
wai ved-C.P.C. Oder 8 rule. 2-Distinction between nateria
facts and material particul ars.

HEADNOTE

Si x candidates filed nomi nation papers for contesting
the election to Lok Sabha from . Guna Parli ament ary
Constituency in Mrch. 1971. Pratap Singh —and Gaya Prasad
withdrew their candidature after their nomnation papers
were found to be in order on scrutiny. The respondent herein
was declared elected by a margin of about 1,411,000 votes
over his close rival Jadhav. The appellant an el ector of the
Constituency filed an election petition challenging the
el ection of the respondent on two grounds (1) The respondent
incurred or authorised expenditure in excess of the limt
prescribed, (2) The workers of the respondent including
Pratap Singh, wth his consent had threatened the electors
with bodily injuries and crimnal intimdation not to vote
for Jadhav. The respondent filed his witten statenent and
deni ed the charges made by the appellant. |ssues were framed
and evidence of the appellant was recorded. Thereafter, the
respondent subnmitted an application alleging that the
appellant in his petition alleged the comission of a
corrupt practice within the nmeaning of s. 123(2) of the Act
by Shri Pratap Singh one of the candidates but the failed to
show himas a respondent and as such the petition was |iable
to be dismssed under s. 86 on account of non-conpliance
with the mandate of s. 82(b). The appellant in his reply to
the said application denied that any allegation was nade
against Shri Pratap Singh and further stated that the
respondent did not raise this objection in his witten
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statenment and that he should not be allowed to raise it at a
bel ated stage. The appellant also contended that since the
objection as to the non-joinder of the necessary party was
not taken at the earliest, it should be deened to have been
wai ved by the respondent.

The High Court found that the allegation against Shri
Pratap Singh constituted a charge under s. 123(2) of the Act
and that non-joinder of Shri Pratap Singh as a respondent
was fatal to the petition. On nerits also, the H gh Court
found agai nst the appellant on both the issues.

On appeal it was contended by the appellant:

1. In viewof mandate of Oder 8 Rule 2 of CP.C it
was obligatory for the respondent to take all pleas of non-
joinder in the witten statenent.

2. In any case, the respondent should be deemed to have
wai ved his rights.

3. No allegations of corrupt practice were, in fact,
made agai nst Shri Pratap Singh

4. Assuming that there is an allegation against Shr
Pratap Siingh, the allegation is so bereft of material facts
and material —particulars that it does not constitute a
conpl ete charge of corrupt practice under s. 123(2).

On the other hand, the respondent contended;

1. That it was not obligatory to take this objection in
the witten statenent. It was a purely | egal objection which
for its determnation did not require any facts to be
pl eaded. The fatal defect is patent- on the face of the
El ection Petition.

247

2. Oder 8 Rule 2 is not attracted because that
provision as its narginal - heading shows, ~enjoins the
pl eadi ng of new facts only as distinguished frompure points
of law. In the alternative, the “said application was

addi ti onal pleading which was accepted by the H gh Court.
The appel |l ant had sufficient opportunity to file his reply,
to the said application and was not taken by surprise.

3. Section 86 read with s. 82(b) are in the nature of a
mandate to the Court which is bound to dism ss an el ection
petition whenever it cones to its notice, whether on its own
notion or on the motion of the respondent, that there has
been a non-conpliance with the inperative of s. 82(b).

4. The respondent cannot by consent, express or tacit,
wai ve these provisions.

5. There was a charge of corrupt practice against Shri
Pratap Singh.

6. All primary facts as distinguished from materia
particul ars, are necessary to constitute a conplete charge
of corrupt practice under s. 123(2).

Di sm ssing the appeal
N

HELD: (1) The respondent was not precluded from raising
the objection as to non-joinder nerely because he has done
so after the close of the appellant’s evidence nor was he
obliged to raise it in the witten statenent.

[ 252- H]

(2) Rule 2 of Oder 8 of CP.C. is a rule of practice
and convenience and justice. This procedural rule is to
subserve and not to enslave the cause of justice. It lays
down broad guidelines and not <cast iron traps for the
defendant in the matter of drawing up his statement of
def ence. [ 253-A]

(3) The plea raised by the respondent arises out of
allegations nade in the petitionitself and raise a pure
guestion of law. No question of prejudice or surprise to the
appel  ant ari ses. There are various decisions wher e




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

objection as to non-joinder of a necessary party in an
el ection petition was allowed to be raised by a sinmple
application subnmitted |long after presentation of the witten
statement. [253-G

(4) There was a clear allegation of corrupt practice
agai nst Shri Pratap Singh. [259-E]

(5) Al primary facts which nust be proved at the tria
by a party to establish the existence of a cause of action
or his defence are material facts. In the context of a
charge of corrupt practice material facts would nmean all the
basic facts constituting the ingredients of the particular
corrupt practice alleged, which the petitioner is bound to
substantiate before he can succeed on that charge. Wether
in an election petition, a particular fact is naterial or
not and as such required to be pleaded, is a question which
depends on the nature of the <charge levelled the grounds
relied upon and the special «circunstances of the case.
Particulars on the other hand are the details of the case
set up by the party. Particulars serve the purpose of
finishing touches to the basic contours of a picture already
drawn to —make it full, nore detailed and nore informative.
The gist of the corrupt practice of wundue influence as
defined in s. 123(i) is direct or indirect interference or
attempt to interfere on the part of the candidate or his
agent. The Election Petition alleged that Shri Pratap Singh
and others threatened the workers of the rival candidate
with bodily injury threatening themnot to vote for riva
candidate. It is thus clear that ~all the naterial facts
constituting a conplete charge of corrupt practice under s.
123(ii) against Shri Pratap Singh were stated in the
petition. The approximte date of the threat which was only
a material particular was also given.  Only the places and
the precise time of giving the threat were not stated but
these were, at best material particulars and not materia
facts. [257CF, 258-D-E, G 259-A]

(6) It was obligatory for the appellant to inplead Shr
Pratap Singh as a respondent. The rationale behind's. 82(b)
is a fundanmental principle of natural justice. A'charge of
corrupt practice against a respondent if established, has
the effect of debarring himfrom being a candidate at an
el ection for a
248
considerably long tinme. Section 82(b) is in clear and
perenptory ternms. The respondent cannot by consent express
or tacit, waive these provisions.

[252E, F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2651 of
1972.

Fromthe Judgnment and Order dated the 27th October
1972 of the Madhya Pradesh Hi gh Court in Election Petition
No. 5 of 1971.

G N Dxit, SO K Mhta, M Qanmaruddin and P. N Pur
for the Appellant.

S. G CGupte, R N Bhalgotra, S. S. Khanduja, Ashok
Chitale, S. R Chide and V. P. Gupta for the Respondent.

The Judgrment of the Court was delivered by

SARKARI A, J. This appeal is directed against a
j udgrment, dated COctober 27, 1972, of the H gh Court of
Madhya Pradesh dismissing the election petition filed by the
appel l ant to question the election of the respondent, to Lok
Sabha.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 13

Si x candidates filed nomnation papers for contesting
the election to Lok Sabha from Quna Parlianmentary
Constituency in Mrch 1971. Qut of them Sarvshri Shiv
Pratap Singh and Gaya Prasad wthdrew their candidature
after their nom nation papers were found to be in order
after scrutiny, |eaving four candidates in the field viz.,
Sarvshri  Madhavr ao Scindia, Deorao Krishnarao Jadhav,
Narayan Singh 'Albela’ and Bundel Singh to contest the
el ection. Shri Madhav Rao Scindi a respondent herein who was
sponsored by the Jan Sangh was declared el ected by a margin

of 1,41,090 votes over his nearest rival, Shri Deorao
Kri shnarao Jadhav, sponsored by the Indian Nat i ona
Congr ess.

Udhav Singh, an elector of the Constituency, filed an
election petition on~ 26-4-1971, in the H gh Court
challenging the election of the respondent on two nain
grounds viz., (i) that “the respondent and/or his election

agent had incurred or authorised expenditure in connection
with the 'election in excess of the limt of Rs. 35,000
prescribed under ~s. 77(3) of the Act read with r. 90 of the
Conduct of  Election Rules, 1961. It was alleged that the
respondent made a tour ~in the Constituency by helicopters
and showed Rs. 5,000 only as an expense towards the cost of
the aviation fuel but did not show the hiring and other
charges in respect thereof. It was further alleged that the
respondent hired and used notor vehicles, not |ess than 18,
but did not show the expenditure incurred in respect thereof
in the statenent of \ election expenses subnmitted by himto
the El ecti on Comi ssi on;

(ii) that the workers of the respondent, wth his
consent, had threatened the electors with bodily injuries
and crimnally intimdated themnot to vote for Shri Deorao
Kri shnarao Jadhav, the Congress candidate. Five instances of
such threats and intimdation interfering with the free
exercise of electoral rights, were set-out in clauses (i) to
(v) of the original Paragraph 10(111) of the petition
which, after anmendnent, was renunbered as Para’ ' 11(iv).
Clause (iv) of Paragraph 11 is as follows:

"That, on or before 22-2-71, Shri Mhan Prasad

g ha, a Congress Wrker of Village Unri (Tehsil Guna)

was t hreat en-
249

ed at pistol point by the workers on the respondent

with his consent, Shri Shiv Pratap Singh and others of

Ui threatened not to vote and canvass in favour of

the Congress candidate, Deorao Krishnarao Jadhav and

threatening with dire consequences."

Process was issued to the |one respondent inpleaded in
the election petition. On 28-5-1971, an advocate put in
appearance on his behalf. In the witten statenent presented
on 24-9-1971 the respondent traversed the allegations of
corrupt practices nmade in the petition. In answer to cl ause
(iv) of Paragraph 11 of the petition, the respondent stated:

"The allegations of the petitioner that on  or
before 22-2-1971 Shri Mhan Prasad g ha, a Congress

Worker of the village Umi (Tehsil Guna) was threatened

at pistol point by the workers of the respondent with

his consent is denied. It is also denied that with the
consent of the respondent, Shri Shiv Pratap Singh and
others of Unri threatened himnot to vote and canvass
in favour of the Congress Candidate Shri Devrao

Krishnarao Jadhav and threatened him wth dire

consequences. This para is also lacking in materia

particulars as to who were the alleged workers, what
was their nanmes; their addresses, castes etc. It cannot
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therefore, be enquired into. The allegation is
i ncorrect, baseless and vague. It is al so vague because
particulars as to when, where and in whose presence the
al  eged consent of the respondent was given are not

menti oned. "
The main issues framed on 1-10-1971 were as under
1. "Has the respondent incurred or had authorised

expenditure which was nore than the prescribed

l[imt laid down under the Representation of the

Peopl e Act, 1951 or the Rules nade thereunder, as

detailed in Para 10(1) and 10(11) of the petition

?

2.(a) Did the worker of the respondent with his
consent threaten the voters with injury, and
crimnally intimdated them in case they
voted for D. K. Jadhav as detailed in
Par agraph-11 of the petition, and if so, what
is its effect ?"

Thereafter, the petitioner exam ned twelve w tnesses on
various dates, fixed in the case, from 16-12-1971 to 24-7-
1972.

On 3-8-1972, an application (No. 58/72) was subnitted
by the respondent alleging that the election-petitioner has
in paragraph 11(iv) of -the petition alleged the conm ssion
of a corrupt practice within the neaning of s. 123(2) of the
Act, by, Shri Shiv Pratap Singh, one of the candi dates, but
has failed to join himas a respondent, and as such, his
petition is liable to be dism ssed under s. 86 on account of
nonconpliance wth the mandate of s. 82(b). In this
application, the respondent reproduced clause (iv) of Para
11 of the petition as follows:

250

"That on or before 22-2-71, Shri Mohan Prasad g ha
a Congress worker of village Umi -~ (Tehsil Guna) was
threatened at pistol point by the workers of the
respondent with his consent, Shri Shiv Pratap Singh and
others of Umi and threatened him not to vote and
canvass in favour of the Congress candidate. Deorao
Kri shnarao Jadav and threatening him wth dire
consequences. "

Notice of this application was given to the election
petitioner, who after t aki ng several adj our nnent s,
ultimately filed a reply on 28-8-1972.

In his reply, the petitioner stated that Paragraph
11(iv) as reproduced in the respondent’s application was not
a correct reproduction. It was further stated:

"It is denied that there has been any allegation
of corrupt practice against Shri Shiv Pratap Singh who
was a candidate at the aforesaid election./ The
respondent al so understood the sane thing, that is why
he did not raise any objection for a long period of 11
nont hs since the respondent filed hi s witten
st at ement .

"However, though there is absolutely no doubt
about the identity of the said Shri Shiv Pratap Singh
but the basic question giving rise to this application
that an allegation of corrupt practice has been nade
against him in para 11(iv) of the petition is wholly
incorrect and based on absolutely wong interpretation
of the statement of allegation nade in the aforesaid
par agr aph. "

The petitioner further stated that the objection as to
non-j oi nder of necessary party not having been taken at the
earliest, should be deemed to have been waived by the
respondent .
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In his rejoinder (I1.A 76/72, dated 7-9-1972), the
respondent mmintained that Para 11(iv) had been correctly
extracted by himin his application dated 3-8-72, fromthe
copy of the election-petition which was served upon him
certified to be true copy under the seal and signature of
Shri R K. Tankha, Advocate, the then Counsel for the
petitioner. On 5-9-72, at about 4.30 p.m the Counsel for
the respondent on inspecting the original election petition
di scovered to their amazenent that the three words (now
underlined by us) had been erased and the erasures
initialled. It was alleged that this tampering wth the
petition had been done to wiggle out of the fatal defect in
the petition. The respondent prayed that the petitioner be
recal l ed and all owed to be cross-exam ned on this point.

The learned trial judge postponed consideration of
these applications and of the objection as to non-joinder of
Shri Shiv Pratap Singh till the conclusion of the trial

Thereafter the respondent examned his witnesses. He also
exam ned his ~Advocate Shri Baghel, who produced Ex. R-33, a
copy of the petition, he had received fromthe office of the
Hi gh Court. The respondent cl osed his evi dence on 9-7-72.
251

The learned trial judge, heard these objections arising
out of the non-joinder of Shri Shiv Pratap Singh, along with
the final argunments in‘this case

Shri  Baghel , Counsel for the ~ respondent, whil e
appearing in the wtness-stand was unable to say definitely
whet her Ex. R-33, was a true copy of the copy he had

received from the H gh Court office. In view of this the
| earned Judge held that it had  not been proved that these
erasures in para 11(iv) under initials wer e nade

subsequently to the filing of the petition. He therefore,
considered clause (iv) of para 11 sans the words erased.
There, as here, it was contended  that the second part of
clause (iv) of para 11 if properly construed woul d nean that
Shri Shiv Pratap Singh and others-of Umwi were threatened-
and not that they threatened-not to vote and canvass in
favour of the Congress candidate". The |earned /judge
repelled this contention with the observations that "in no
circunstances of the case (it) is possibleto read" para
11(iv) in the manner suggested by the petitioner. According
to him the allegations in this paragraph constituted a
charge under sec. 123(2) of the Act against Shri Shiv- Pratap
Singh and his non-joinder as a respondent was fatal tothe
petition which was liable to be dismissed on that ~score
al one under s. 86.

On nerits he found Issues 1 and 2 against the
petitioner. In the result, he dismssed the election
petition with costs. Hence this appeal by the petitioner

We have heard argunents of the | earned Counsel on both
sides with regard to the non-joinder of Shri Shiv Pratap
Si ngh.

It is common ground that Shri Shiv Pratap Singh was one
of the candidates who had withdrawn his nom nation papers
for election fromthis Constituency, after the same had been
found in order by the Returning Oficer. There was thus no
doubt that he was a "candidate" for the purpose of the
rel evant provisions of the Act. If therefore the allegations
made in cl. (iv) of para 11 of the petition relate to him
and amount to a charge of corrupt practice against him his
non-j oi nder as a respondent would be fatal, to the election-
petition.

M. Dixit, the learned Counsel for the appellant,
contends that this objection as to non-joinder was not taken
inthe witten statenent, that it was raised for the first
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time-about 14 nonths after the service of the notice of the
el ection petition on the respondent-after the petitioner had
exam ned all his witnesses in the case. It is subnitted that
this anpbunted to wavier. According to the |earned Counsel
in view of the mandate of Oder 8, rule 2, Code of Civil
Procedure, it was obligatory for the respondent to take al
such pleas showing the petition to be non-nmmintainable, in
his witten statement. Since this was not done, the
respondent should not have been allowed to raise this plea,
nanmely, by an application when the case was in an advanced
stage, and an anmendnment of the witten statenent was |iable
to be refused on the ground of |atches.

On the other hand, M. Gupte, |earned Counsel for the
respondent, submits that it was not obligatory to take this
objection in the witten
252
statement. It was-a purely legal objection which for its
determ nation did not require any facts to be pleaded and
proved by the respondent. The fatal defect, it is submtted,
is patent. _on the face of the election petition. M. Gupte
submits that O 8, r. 2, is not attracted because that
provision, as its marginal  heading shows, enjoins the
pl eading of new facts, only as distinguished from pare
points of law In the alternative, it is submtted that the
application, dated 3-8-72, whereby this objection was raised
was in nature and substance additional pleading of the
respondent which was accepted as such by the Court. The
petitioner also submitted his reply thereto and he coul d not
conpl ain that he was taken by surprise. It is further urged
that the provisions of sec. 86, read with s. 82(b), are in
the nature of a mandate to the Court, whichis bound to
dismiss an election petition wherever it ~cones to its
noti ce, whether on its own nmotion, or on-the notion of the
respondent, that there has been a non-conpliance with the
i mperative of s. 82(b).

The material part of s. 82 reads thus:

Parties to the petition-A petitioner shall join as
respondent to his petition-

(a) S

(b) any other candidate agai nst - whomallegations of

any corrupt practice are nmade in the petition.”

Behind this provision is a fundanental  principle of
natural justice viz., that nobody should be condemed
unheard. A charge of corrupt practice agai nst a candi date,
if established, entails serious penal consequences. It has
the effect of debarring himfrom being a candidate at an
election for a considerably long period. That is why, s.
82(b) in clear, perenptory terms, obligates ‘an election-
petitioner to join as respondent to his petition, a
candi dat e agai nst whom al |l egati ons of any corrupt practice
are made in the petition. D sobedience of this® nmandate,
i nexorably attracts s. 86 which commands the High Court, in
equal |y inperative | anguage, to-

"dismss an election petition which does not

conply with the provisions of section 82."

The respondent cannot by consent, express or tacit,
wai ve these provisions or condone-a non-conpliance with the
i nperative of s. 82 (b). Even inaction, |atches or delay on
the part of the respondent in pointing out the |ethal defect
of non-joinder cannot relieve the Court of the statutory
obligation cast on it by s. 86. As soon as the nonconpliance
with s. 82(b) conmes or is brought to the notice of the
court, no matter in what nanner and at what stage, during
the pendency of the petition, it is bound to dismss the
petition in unstinted obedience to the command of s. 86.
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Considered in the light of the above enunciation the
respondent was not precluded fromraising the objection as
to non-joinder, nerely because he had done so after the
close of the petitioner’'s evidence, and not at the earliest
opportunity.

253

Nor was the respondent obligated to raise this
objection only by his witten statenent, and in no other
node. Rule 2 of Order 8 of the Code of Civil Procedure is a
rule of practice and conveni ence and Justice. This
procedural Rule is to subserve and not enslave the cause of
justice. It lays down broad guidelines and not cast-iron
traps for the defendant in the matter of drawing up his
statenment of defence. It says:

"The defendant mnust raise by his pleading al
matters which show the suit not to be nmintainable, or
that the transaction is either void or voidable in
point of law, and all such grounds of defence as, if
not raised, would be likely to take the opposite party
by surprise or would raise issues of fact not arising

out of the plaint, _as for instance fraud, linitation
rel ease, paynent, performance, or facts showi ng
illegality."

The key-words ~‘are those that have been underlined.
These words indicate the broad test for determ ning whether
a particular defence plea or fact is required to be
incorporated in the witten statenent. If the plea or ground
of defence ’'raises issues of fact™ not arising out of the
plaint’, such plea or ground is likely to take the plaintiff
by surprise, and is therefore required to be pleaded. If the
plea or ground of defence raises an issue arising out of
what is alleged or admitted in the plaint, or is otherw se
apparent from the plaint, itself, no question of prejudice
or surprise to the plaintiff arises. MNothing in the Rule
conpel s the defendant to pl ead such a ground, nor debars him
from setting it up at a later stage of the case,
particularly when it does not depend on evidence but raises
a pure question of lawturning on a construction of the
plaint. Thus, a plea of linmtation that can be substantiated
wi thout any evidence and is apparent —on the face of the
plaint itself, may be allowed to be taken at any stage of
the suit.

An objection on the ground of non-conpliance with the
requirenent of s. 82(b) is a plea of this category. It
arises out of allegations nade in the petition itself. Such
a plea raises a pure question of law depending on a
construction of the allegations in the petition, and does
not require evidence for its determnation. Such a  plea
therefore, can be raised at any tine even wthout form
amendnment of the witten statenent.

In the instant case, it was raised by an application
dated 3.8.72, which was accepted by the court @ as a
suppl enentary pl eadi ng of the respondent, and the petitioner
had also pleaded in reply to the same. There are several
deci sions wherein an objection as to non-joinder of a
necessary party in an election petition was allowed to be
rai sed by neans of a sinple application submitted |ong after
the presentation of the witten statenent by the respondent.

In Rao Abhe Singh v. Rao N hal Singh,(1) A Division
Bench (constituted by Dua and Gover JJ.) allowed an
objection as to non-joinder of a candidate, against whom a
corrupt practice was alleged, to be raised by way of an
application which was filed after practically the whole
evidence in the case had been recorded.

254
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O her instances wherein such an objection was allowed
to be raised by a separate application wi thout incorporating
the sane in the witten statement by an anendnent, are
furni shed by these cases: Hari CGopal Dube v. Snt. Vijaya
Raj e Scindia(l); Jagan Nath v. Jaswant Singh and ors.(2) K
Kamar aj a Nadar v. Kunju Thevar and ors.(3), Mllappa Basuppa
v. Basavaraj Ayyappa(4) S. B. Adityan v. Kundaswani and
ors.(5), Mdhan Singh v. Bhanwar Lal and ors(6) Amin Lal v.
Hurmma Mal (7).

Having rejected the first contention of the appellant,
we now pass on to the pivotal point in the case.

VWhat should be the fair construction of the allegations
in Para 11(iv) of the petition ? Is it possible to read-as
Shri Dixit wants us to read-this paragraph as containing a
charge that Shri Shiv ~Pratap Singh and others of Unri were
threatened by the workers-of the respondent, not to canvass
and vote for the Congress candidate ? O, does it nean that
Shri Mohan Prasad G ha, an el ector and a Congress worker was
threatened by~ ShriShiv Pratap Singh and others of Unri not
to canvass and vote for the Congress candi date, Shri Deorao
Kri shnarao, Jadhav ?

M. Dixit submits that Cause (iv) of Para 11 falls in
two parts, separated by a commma, and the allegations in each
part are distinct fromthe other. The first part conprising
the all egati ons,

"That, on /or before 22-2-71, Shri Mhan Prasad
g ha, a Congress Wrker of Village Union (Tehsil Guna)
was threatened at pistol point by the workers"

according to Counsel, stands alone, and shoul d not be read
conjointly with the second part which speaks of Shri Shiv
Pratap Singh and others of Unri. However, 'not very
consistently with this argunent, it is wurged further that
since the allegations in the first “part are set out in
passi ve voice, the contents of the second part should al so
be deemed to have been expressed in passive voice. If this
nmet hodol ogy is adopted, the second part of Para 11(iv)
according to M. Dixit, would read like this:

Shri Shiv Pratap Singh and others of Umi (were)
threatened not to vote and canvass in favour ~‘of the
Congress candi date, Deorao Krishnarao Jadhav ...."

We are afraid, this ingenious nethod of construction

after conpartnentalisation, di ssection, —segregati on and
i nversion of the |anguage of the paragraph, suggested by
Counsel , runs count er to t he car di nal canon of

interpretation, according to which, a pleading has to be
read as a whole to ascertain its true inmport. It  is not
perm ssible to call out a sentence or a passage and to read
it out of the context, in isolation. Although it is the
subst ance and not nerely the formthat

255

has to be | ooked into, the pleading has to be construed as
it stands wthout addition or subtraction of words, or
change of its apparent grammatical sense. The intention’ of
the party concerned is to be gathered, primarily, fromthe
tenor and terns of his pleading taken as a whol e.

The construction of Para 11(iv) suggested by M. Dixit
is not possible without a radical change in its sense and
tense by unwarranted addition and excision of words. It
woul d necessitate a material change in the tense by reading
the verb "threatened" as "were threatened" so that what was
clearly expressed by its author in active voice gets
converted into a passive voice with consequent inversion and
subversion of the original sense. Even the addition and
attachrment of the word "were" to the pre-existing verb
"t hreatened" would not conpletely transform Shri Shiv Pratap
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Singh and others of Umi from "threateners" into the
"t hreatened" unless the contra-indicative phrase "and
threatening with dire consequences" was al so anput at ed.

In our opinion, the correct way of construing Para
11(iv) is to take it as it stands, and read it not in parts
but as a whole together with its preanble and the rest of
the pleading. Thus read, the relevant allegation in clause
(iv) of Para 11 would fairly and clearly admt of only this
construction:

"That on or before 22-2-71, Shri Mhan Prasad

g ha, a Congress Worker and elector of village Unr

(Tehsil Guna) was threatened at pistol point with dire

consequences by Shri. Shiv Partap Singh and others of

Ui, the workers of the respondent with his consent,

not to vote and canvass in favour of the Congress

Candi dat e, Deorao Krishnarao Jadhav."

In our opinion, ~this is t he only reasonabl e
construction that the | anguage of Para 11(iv) w thout undue
stretching, straining and twisting, can bear. Indeed, from
the relevant portions of the pleadings extracted earlier in
this judgment, it is evident that both the parties,
including the petitioner, had understood the allegations in
Para 11(iv) in the sense in which we have construed them It
was only after the presentation of the application, dated 3-
8-72, raising the objection, the petitioner in an attenpt-as
the Hgh Court rightly put it-"to wiggle out from the
unfortunate position he was placed innot maki ng Shiv Pratap
Si ngh a party", has started cl ai m ng t he antic
interpretation quite different fromthe one flowing fromthe
pl ai n | anguage and tenor of Para 11(iv).

We have therefore no hesitation in repelling the second
contention al so, canvassed on behal f of the appellant.

The last contention of the |earned Counsel ‘for the
appellant is that even if the second part of clause (iv) is
construed as an allegation ‘that Shri~Shiv Pratap Singh and
others of Unri threatened not to -vote and canvass, @ then
also, this allegation is so bereft of material facts and
material particulars, that it does not constitute a conplete
charge of corrupt practice under sec. 123(2). The materia
facts and material particulars, which according to Counse
were, in view
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of the nandate of s. 83 required to be pl eaded, but have not
been pl eaded are: the place where the threat was given, the
kind and nature of the injury threatened, or injury, if any,
actually caused, the particulars of the parentage, address
of Shiv Pratap Singh and others, the fact that this Shiv
Pratap Singh of Unri was the same who was one of. the
candidates at the election and that the person threatened
was an el ector, and how the threat constituted an
interference with the free exercise of his electoral right.
It is wurged that 1in ascertaining whether or not the
allegations in Para 11(iv) constitute a conplete cause of
action relating to a corrupt practice, the Court has to
confine itself to this Para, and cannot take into
consi derati on even an adm ssion of the petitioner appearing
in evidence or in any docunent extraneous to the election
petition. Support for this contention has been sought from
the decisions of this Court in Sheodhan Singh v. Mhan La
Gautam (1) Samant N. Bal akrishna etc. v. George Fernandez
and ors.(2) and Hardwari Lal v. Kanwal Singh(3).

As against this, M. CQupte, has pointed out that al
the material facts, as distinct frommterial particulars,
necessary to constitute a conplete charge of corrupt
practice under s. 123(2) against Shri Shiv Pratap Singh, a
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candidate can be found in the petition if the same is read
as a whole. In any case, the identity of this Shiv Pratap
Singh as a candidate was adnmitted by the petitioner in the
particulars supplied by him pursuant to an order of the
Court on 8-8-1972. Those particulars, according to the
Counsel are to be treated as a part of the Petitioner’s
pleading. It is further submtted that if there is any
deficiency of particulars, as distinguishable frommateria
facts, in Para 11(iv), then also they could be supplied,
even after the expiry of limtation for the petition
pursuant to an order of the Court, made at the instance of
the respondent. The petitioner cannot, it is stressed, take
advantage of his own default, in not setting forth ful
particulars of basic facts set out in the petition

Section 83 lays down :

"(1) An election petition-

(a) shall contain a concise statenment of the
material facts on which the petitioner
relies:

(b) shall set forth full particulars of any
corrupt practice that the petitioner alleges,
including as full a statenent as possible of
the nanmes of the parties alleged to have
commi'tted such corrupt practice and the date
and place of the commission of each such
practice and

(c) .. . .. ..

Li ke the Code of GCivil Procedure, this section also
envi sages a distinction between material facts and materia
particulars. Clause (a) of sub-section (1)  corresponds to
0.6, R 2, while clause (h)
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is analogous to Order 6 Rules 4 and 6 of the Code. The
di stinction bet ween "mat eri al facts" and "materia
particul ars" is inmportant because different consequences nay
flow from a deficiency of such facts or particulars in the
pl eading. Failure to plead even a single material fact |eads
to an inconplete cause of action and inconplete allegations
of such a charge are liable to be struck off under O'der 6,
Rule 16, Code of Civil Procedure. If the petition is based
solely on those allegations which suffer from lack  of
material facts, the petition is liable to be summrily
rejected for want of a cause of action. |In the case of a
petition suffering from a defi ci ency of mat eri a
particulars, the court has a discretion to allow the
petitioner to supply the required particul ars even after the
expiry of limtation.

Al the primary facts which nmust be proved at the tria
by a party to establish the existence of a cause of action
or his defence, are "material facts". |In the context of a
charge of corrupt practice, "material facts" woul d nean al
the basic facts constituting the ingredients 'of the
particul ar corrupt practice alleged, which the petitioner is
bound to substantiate before he can succeed on that charge.
Whether in an election-petition, a particular fact is
material or not, and as such required to be pleaded is a
guesti on whi ch depends on the nature of the charge |evelled,
the ground relied upon and the special circunstances of the
case. In short, all those facts which are essential to
clothe the petitioner with a conplete cause of action, are
"material facts" which nmust be pleaded and failure to plead
even a single naterial fact anounts to di sobedi ence of the
mandat e of sec. 83(1) (a).

"Particulars", on the other hand, are "the details of
the case set up by the party". "Material particulars" wthin
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the contenplation of clause (b) of s. 83(i) would therefore
nean all the details which are necessary to anplify, refine
and enbellish the material facts already pleaded in the
petition in conpliance with the requirenments of clause (a).
"Particulars’ serve the purpose of finishing touches to the
basic contours of a picture already drawmn, to nake it full
nore detailed and nore informative.

The distinction between 'material facts’ and 'materia
particul ars” was pointed out by this Court in several cases,
three of which have been cited at the bar. It is not
necessary to refer to all of them It will be sufficient to
cl ose the discussion by extracting what A, N. Ray J. (as he
then was) said on this point in Hardwari Lal’s case (supra):

"It is therefore vital that the corrupt practice
charged agai nst the respondent should be a full and
conplete statenent of material facts to clothe the
petitioner with a conplete cause of action and to give
an equal and full opportunity to the respondent to neet
the case and to defend the charges. Merely, alleging
that the respondent obtained or procured or attenpted
to obtain or procure assistance are extracting words
fromthe statute which will have no neani ng unl ess and
until facts are stated to show what that
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assistance is/ and how the prospect of election is

furthered by  such assistance. In-the present case, it

was not even alleged that the ~assistance obtained or
procured was other than the giving of vote. It was said
by counsel for the respondent that because the statute

did not render the giving of vote a corrupt practice

the words "any assistance" were full statenent of

material fact. The submission isfallacious for the
sinple reason that the manner of ~ assistance, the
nmeasure of assistance are all various aspects of fact
to clothe the petition with a cause of action which
will call for an answer. Material facts are facts which
if established would give the petitioner the relief
asked for. |If the respondent had not appeared, could
the court have given a verdict in favour of the
el ection petitioner. The answer is in-the ~negative
because the allegations in the petition did not

di scl ose any cause of action.”

Bearing in mnd the criteria for distinguishing
material facts frommaterial particulars, let us now see
whet her the allegations in Para 11(iv) of the petition cover
all the mterial facts constituting a conplete charge of
corrupt practice wthin the neaning of sec. 123(2) against
Shri Shiv Pratap Singh who was a candidate at the el ection

The gist of the corrupt practice of "undue influence"
as defined in sub-section (i) of sec. 123 is "direct or
indirect interference or attenpt to interfere on the part of
the candidate or his agent, or of any other person with the
consent of the candidate or his election agent with the free
exerci se of any electoral right".

By way of illustration sub-clause (1) of clause (a) of
the Proviso lays dowmn that if a person who threatens any
candi date or any elector or any person in whom a candi date
or an elector is interested, with injury of any kind shal
be deemed to interfere with the free exercise of the
el ectoral right of such candidate or elector wthin the
nmeani ng of sub-section (2).

In Para 11(iv) the particular corrupt practice alleged
is of the kind indicated in the aforesaid sub-clause (i) of
the Proviso. Reading Para 11 as a whole, it is clear that it
is pleaded that Shri Shiv Pratap Singh and others of Unr
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had adm nistered a threat to Shri Mhan Prasad § ha who was
a Congress W rker and an elector of Umwi; that the threat
was not to vote for the Congress candidate, Shri Jadhav, the
threat was of causing bodily injury to the said elector,
that the threatener Shri Shiv Pratap Singh, was an el ection
wor ker of the respondent and had administered the threat to
the said elector, wth the consent of the respondent.
Readi ng Para 11(iv) together with the contents of Para 10 of
the petition, the inport is clear that this threatener was
none else but "Shri Shiv Pratap Singh MA s/o Shri
Birjendra Singh r/o Unri House @una", who "during the
el ection of the respondent acted as his agent.”

It will thus be seen that all the "material facts"
constituting a conplete charge of corrupt practice under s.
123(2) against Shri Shiv Pratap Singh were stated in the
petition. The approxinate date
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of administering the threat-which was only a materia
particul ar as distinguished from a material fact-was also
given. Only the place and the precise tinme of giving the
threat were not stated. But these were, at best, only
material particulars, and not "nmaterial facts". The occasion
for furnishing such particulars would have arisen only if
the respondent had asked for them Simlarly, further and
better particulars/ of the address etc. of Shri Shiv Pratap
Singh would fall within the category of particulars. By an
application dated ' 1-8-1972, the respondent, obviously as a
matter of abundant caution, asked for fuller particulars of
Shiv Pratap Singh referred to inpara 11(iv). The petitioner
submitted his reply, dated 8-8-72, through his Counsel in
whi ch he furnished these particulars of the said Shri Shiv
Pratap Singh:

"Shiv Pratap Singh s/o Brijendra Singh, aged about

35 years, occupation cultivation (at present. ML.A

Guna) resident of Umi House, Guna, Distt. CGuna."

These particulars supplied by the election-petitioner
were in the nature of his supplenental pleading. They could
not be treated as sonething extraneous to his pleading. They
could be legitimately |ooked into for construing Paragraph
11(iv) of the petition. These particulars supplied by the
petitioner were substantially the same as given-in Para 10
of the petition. These particulars doubly confirnmed the
identity of Shiv Pratap Singh nmentioned in Para 11(iv) as
the sane person who was one of the candi dates.

In sum Para 11(iv) of the petition contained
al  egations of a conplete charge of corrupt practice agai nst
a candidate, Shri Shiv Pratap Singh and consequently in view
of sec. 82(b) it was obligatory for the petitioner to
inmplead him as also, as a respondent failure to do so,
woul d i nexorably lead to the disnmissal of his petition under
sec. 86.

Accordingly on this short ground, and for all the
reasons aforesaid, we uphold the dismssal of the election
petition and disallow this appeal with costs.

P. H P. Appeal dism ssed
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