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1. Leave granted.

2. The appel | ant’ herei n chal | enges his conviction for the of fence under
Section 8 read with Section 20(b)(ii) of the Narcotic Drugs and

Psychot ropi ¢ Substances Act, 1985 (hereinafter referred to as \023NDPS Act\ 024)
recorded by the Trial Court and confirmed by the H gh Court.

3. On the prior information Arun Pandey ( PW) searched the house of

the appellant and found 17.750 Kgs. O Ganja kept in a gunny bag from

one room Before the search was taken, the lnvestigation Oficer had
conpleted all the fornmalities as per Section 42 of NDPS Act. At the tine of
search, the appellant was apprised of the information as al so the proposed
search and was al so given an option to have a search in presence of a
Gazetted of ficer. However, the appellant had not opted such an option and
consented that the search by the search party led by Investigating Oficer
Arun Pandey (PWs). The Ganja (17.750 Kg.) was seized fromone of the

roons and after sanples were drawn, rest of it was sent to Malkhana for

the safe custody. The sanpl e packages were sent to Forensic Science
Laboratory wherein it was confirned that it was Ganja. The investigation
havi ng been conpl eted, the appellant was charge-sheeted.” The appell ant

pl eaded not guilty. However, relying on the statenment of Arun Pandey

(PWs) and Shiv Kumar (PWL) as al so the docunents including the

Panchanama, the appellant was found guilty and was convicted of the

of fences charged. He was directed to undergo Ri gorous |nprisonnment for

a period of five years. He was also directed to pay a fine of Rs.20,000/- in
default rigorous inprisonment of one year. This conviction was chall enged
before the H gh Court. However, the Hi gh Court, after going through the

evi dence confirned the conviction and the sentence, necessitating the
present appeal

4. It was firstly contended by the counsel for the appellant that the
search itself was illegal as the Panchas for the search firstly had not
supported the same and secondly they were not the |ocal panchas. W

were, therefore, taken through the evidence of the two Panchas Raju

(PW) and Sanju Tiwari (PW). W have carefully gone through their

evi dence. Both of them have not supported the prosecution inasnmuch as

they have even refused to identify the accused. There is nothing in their
evi dence to suggest that they were not |ocal panchas. They have not even
been distantly suggested that they were the usual panchas and stock

wi t nesses of |ocal police and were not residents of the area wherefromthe
Ganj a was recovered. Learned counsel tried to rely on the evidence of

Arun Pandey (PW6). However nothing has been suggested to himin

respect of panchas not being | ocal panchas. The investigating officer

seens to have taken all precautions as per Section 100 of Crinina
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Procedure Code. Hence the contention is rejected.

5. Learned counsel secondly suggested that in fact this accused had

met with an accident with the police jeep driven by Arun Kunmar (PW) and,
therefore, he was falsely inplicated at the instance of the police. Very
curiously this is not suggested to the witness at all. In the absence of any
suggestion or material in cross-exam nation such | ane plea cannot be

accept ed.

6. Lastly, the learned counsel tried to suggest that the appellant was

not given any idea about his right to have the search taken in presence of

a CGazetted Oficer in ternms of Section 42 of the Act. W have carefully

seen the evidence. To a specific question: \023what did you say to the

accused at the place of occurrence?\ 024, the answer by the witness is: \023l told
himthat we have an information from Mukhbir that there is some Ganja

hi dden in your house and | have to take your search. |[|f you want the

search to be conducted in the presence of sonme gazetted officer or in the
presence of a Magistrate or you had no objection if | conduct the search
nysel f\ 024. Before that even in the exam nation-in-chief the w tness had very
specifically stated \023Chasita Sahu was informed about the information
received fromthe informant and it was asked fromhimif he wanted any

Magi strat'e to conduct the search or the police thenselves could have done

that\ 024. Learned counsel wanted to suggest that this was not the way to

i nformthe accused of his right. Unfortunately, no such specific question

was put to the witness and in our opinion considering the | anguage, the

search of the house cannot be said to be illegal in any nmanner

7. In the first place, there is no question in this case, of any such right
of the accused. Section 51 of the Act specifically provides that the

provi sions of Crimnal Procedure Code shall apply in so far as they are

i nconsistent to the provisions of the Act to all warrants, arrest, searches

and sei zures made under this Act.” The right of the search being taken

only in presence of a Mgistrate or a gazetted officer is restricted where

the search is to be taken of a \023person\024 of the accused. 1In this case the
search was of a house and, therefore, all that the investigating officer had

to foll ow was the conditions under Section 42 of the Act read with Section

100 Cr.P.C.. Therefore, the argunment that the accused had any right in

respect of the aforenentioned search and that right has been breached is

wholly incorrect. The lawis now settled that this condition under Section

50 applies only where the search i's of a \023person\024 of accused [See State of

H P. v. Pawan Kumar [(2005) 4 SCC 350]. In this case the search was
not of the person but of his house.
8. However, it is pointed out by the | earned counsel that the quantity of

Ganja was | ess than the comercial quantity though nore than the smal
guantity and that the accused has all through been behind the bars after

his arrest and he has al nbst conpleted four years in jail. ~Considering that
the accused is a middl e-aged nan and cones fromthe poor background

as clained by the counsel, we would chose to nodify his punishnent of

five years to the sentence al ready undergone. W al'so reduce the anount

of fine from Rs.20,000/- to Rs.10,000/- and in default of payment of fine the
accused woul d undergo further period of Rigorous Inprisonnent for six

nonths. Barring this nodification, the appeal is disnssed.




