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Plaintiffs filed a suit for specific
performance of contract, possession and pernanent
Injunction in respect of wun-irrigated |and having
an area of 0.506 hectares bearing Survey No. 16012
in Village Arniapitha situated within Tahsil Jaora
in District Ratlamin the State of Madhya Pradesh.
It is founded on an agreenent to sell dated 27th
Decenber, 2000. It is the case of the plaintiffs
that the properties in question were delivered to
them on paynent of the part consideration noney in

pursuance of the agreenent to sell and such a
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recital finds place in the said agreenent.
Paragraph 1 of the agreenent to sell reads as
under :

“l.That while selling the aforesaid
land | the seller, have received Rs.
1,15,000/- (Rupees one lac fifteen
thousand) cash as a token anount
before the w tnesses and, by remaining
present at the spot, actual physical
possessi on has been handed over to the
pur chaser, and after recei ving
remaining sale consideration anount
Rs. 25, 000/ - (Rupees twenty five
t housand) from the purchaser within a
year |, the purchaser, wll get the
sale deed of the said |and registered
in the nane of the purchaser.”

The defendants in the witten statenent,
however, denied the assertion of the plaintiffs and
stated that no agreenent to sell was ever executed
and possession given. On the basis of the pleading
and the witten statenment, the trial court franed
several issues. During the course of the trial the
agreenent to sell was sought to be proved and
admtted in evidence by the plaintiffs’ wtness
Shankarlal. This was objected to by defendant no.

1. Its adm ssibility was questioned on the ground
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that the agreenment to sell in question contains a
recital that possession has been handed over to the
purchaser and, therefore, it is a conveyance over
whi ch the stanp duty as indicated in Schedule 1A of
the Indian Stanp Act, 1899 as substituted by MP.
Act 22 of 1990 is required to be affixed. It is
poi nted out that the agreenent to sell in question
Is on a stanp paper of Rs. 50 only. The subm ssion
made by defendant no. 1 found favour with the trial
court and it held the agreenent to sell to be
Inadm ssible in evidence as it has not been
sufficiently stanped. It further observed that if
the plaintiffs want to produce the said docunent in
evidence then they can make proper application as
envi saged under Section 35 of the Indian Stanp Act,
hereinafter referred to as ‘the Act’. \Wile doing
so, the trial court observed as foll ows:

...... Therefore, it is found that sale
agreenent dated 27.12.2000 due to
mention of possession being handed
over, should be stanped Ilike a
conveyance. |In the sale agreenent the
cost of the land is nentioned as
Rs.1,40,000 and its 7 % per cent
comes to Rs. 10,500/-. Therefore, it
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iIs concluded that the sale agreenent
can be adm ssible in evidence only on
being on stanp of Rs. 10, 500/ -.

Therefore, it is concluded that the
sal e agr eenent S not properly
stanped, therefore, not admssible in
evi dence. Thus, obj ecti on of
def endant No. 1 is allowed sale
agreenment dated 27.12.2000 is refused
to be admtted in evidence. | f the

plaintiff wants to produce the said
docunents in evidence then he nmay nake
proper application under Section 35 of
the Stanp Act on the next date.”

Plaintiffs challenged the aforesaid order
before the Hgh Court in a wit petition filed
under Article 227 of the Constitution of |India,
I nter al i a, contending that when defendants
t hensel ves have asserted that possession of the
property was not del i ver ed, the recital i n
agreenent is of no consequence. It was also
pointed out that plaintiffs thenselves have cl ai ned
relief of possession, which obviously neans that
they are not in possession and when this fact is
taken into consideration, the view taken by the
trial court appears to be erroneous. The Hi gh
Court by its order dated 27th February, 2008 passed

in Wit Petition No. 7237 of 2007 accepted this

Page 4



contention and held the agreenent to sell to be
adm ssible in evidence. The H gh Court, in this

connecti on, has observed as foll ows:

“Although there is no dispute wth
regard to the fact that 1in the
docunent in question, which is an
agr eenent al | eged to have been
executed by the defendants in favour
of the plaintiffs, and which is basis
of the suit, it is recited that
possession of the property in question
had been delivered to the plaintiffs,
but the fact cannot be ignored that a
specific plea has been raised by the
defendants in their witten statenent
denying the execution of the said
agr eenent and al so specifically
denying that the possession of the
property had ever been delivered to

the plaintiff-petitioners. In these
circunstances, once, the defendants
t hensel ves have cl ai mred t hat
possession of the property had not
been delivered, then the recital in
agreenent |ooses all significance. In

such a situation, the docunent cannot
be held to be insufficiently stanped
nmerely because it was not stanped in
accor dance W th Article 23 of
Stanp Act.”

Defendant no. 1 assails this order in the

present special |eave petition.

Leave granted.
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W have heard M. N raj Sharma on behal f of
the appellant and M. Fakhruddin, Senior Counsel on

behal f of the respondents.

M. Sharma contends that for admssibility of
the docunent what is relevant is the recital
t herei n. He submts that agreenent to sell is
“conveyance” as defined under Section 2(10) of the
Act and shall be chargeable wth duty as
contenpl ated under Section 3 of the Act. According
to him as the agreenent in question is not duly
stanped, it shall be inadm ssible in evidence under
Section 35 of the Act. M . Fakhruddi n, however,
submts that the defendants having joined the issue
with regard to the possession of the plaintiffs in
terms of the agreenment to sell, the docunent in
question shall not cone wthin the expression
“conveyance” as defined under the Act and, hence,

it cannot be said that it is not duly stanped.
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In view of the rival subm ssion, the question
which falls for our determnation is as to whether
the admssibility of a docunent produced by the
party woul d depend upon the recital in the docunent
or the plea of the adversary in the suit and
whet her the docunent in question is “conveyance” as

defined under the Act and is duly stanped.

As stated earlier, the plaintiffs filed a
suit for specific performance of contract and their
case is founded on the agreenent to sell executed
on 27th Decenber, 2000. The agreenent to sel
acknowl edges paynent of the part of consideration
noney and further giving actual physical possession
to the purchaser by the seller. Though the
def endants dispute that, but in our opinion, for
determ nation of the question of admssibility of a
docunent, it is the recital therein which shall be
deci sive. Wether the possession in fact was given
or not in ternms of the agreenent to sell is a
question of fact which requires adjudication. But,

at the time of considering the question of
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adm ssibility of docunent, it is the recita
therein which shall govern the issue. It does not
nean that the recital in the docunent shall be

conclusive but for the purpose of admssibility it
Is the terms and conditions incorporated therein
which shall hold the field. Having said that, we
proceed to consider as to whether the docunent in
guestion 1is “conveyance” wthin the neaning of
Section 2(10) of the Act. Section 2(10) of the Act

reads as foll ows:

2. Definitions. -In this Act, unless
there 1s something repugnant in the
subject or context, -

XXX XXX XXX

(10) “Conveyance” includes a
conveyance on sale and every
instrument by which property,
whether movable or immovable, 1is
transferred inter vivos and which
is not otherwise specifically
provided for by Schedule I;

XXX XXX xxx"

From a plain reading of the aforesaid

provision, it is evident that an instrunent by
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whi ch novabl e or imovable property is transferred,
cones within the expression “conveyance”. In the
present case, an inmmovable property is transferred
on paynent of part of the consideration and handi ng
over the possession of the property. It is
relevant here to state that by the Indian Stanp
(Madhya Pradesh Second Amendnent) Act, 1990 (Act
No. 22 of 1990) few Articles including Article 23 of
Schedul e 1-A has been substituted and Explanation
has been added to Article 23. The Explanation
appended to Article 23 of Schedule 1-A of the Stamp
Act as substituted by Section (6) of Act 22 of 1990

reads as foll ows:

“Explanation.—For the purpose of this

article, where in the case of
agreement to sell immovable property,
the possession of any immovable
property is transferred to the

purchaser before execution or after
execution of, such agreement without
executing the conveyance 1in respect
thereof then such agreement to sell
shall be deemed to be a conveyance and
stamp duty thereon shall be leviable
accordingly:

Provided that, the provisions of

Section 47-A shall apply mutatis
mutandis to such agreement which 1is
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deemed to be a conveyance as
aforesaid, as they apply to a
conveyance under that section:

Provided further that where
subsequently a conveyance 1is effected
in pursuance of such agreement of sale
the stamp duty, if any, already paid
and recovered on the agreement of sale
which 1s deemed to Dbe a conveyance
shall Dbe adjusted towards the total
duty leviable on the conveyance,
subject to a minimum of Rs. 10.”

The aforesaid Explanation has cone into
effect with effect from 26t" Septenber, 1990. The
Expl anation, therefore, creates a legal fiction.
The agreenent to sell shall be deened to be a
conveyance and stanp duty is leviable on an
I nstrument whereby possession has been transferred.
Thus the agreenment to sell in question is a
conveyance within the neaning of Section 2(10) of
the Act and is to be duly stanped. Section 35 of
the Act makes instrunents not duly stanped
i nadm ssible in evidence, the relevant portion

wher eof reads as foll ows:

“35. Instruments not duly stamped
inadmissible in evidence, etc.-No
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instrument chargeable with duty shall
be admitted 1n evidence for any
purpose by any person having by law or
consent of parties authority to
receive evidence, or shall be acted
upon, registered or authenticated by
any such person or by any public
officer, unless such instrument is
duly stamped:

Provided that-

(a)any such instrument shall be
admitted in evidence on payment of
the duty with which the same 1is
chargeable or, 1in the case of an
instrument insufficiently stamped,
of the amount required to make up
such duty, together with a penalty
of five rupees, or, when ten times
the amount of the proper duty or
deficient portion thereof exceeds
five rupees, of a sum equal to ten
times such duty or portion;

144

XXX XXX XXX.

From a plain reading of the aforesaid

provision, it is evident that an authority to
receive evidence shall not admt any instrunent
unless it is duly stanmped. An instrunent not duly
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stanped shall be admtted in evidence on paynent of
the duty with which the sane is chargeable or in
the case of an instrunent insufficiently stanped,
of the anmount required to nmake up such duty
together wth penalty. As we have observed
earlier, the deed of agr eenent havi ng been
insufficiently stanped, the sane was inadm ssible
I n evidence. The court being an authority to
receive a docunent in evidence to give effect
thereto, the agreenent to sell wth possession is
an instrunment which requires paynent of the stanp
duty applicable to a deed of conveyance. Duty as
requi red, has not been paid and, hence, the trial
court rightly held the sane to be inadmssible in
evi dence. The view which we have taken finds
support from a decision of this Court in the case
of Avinash Kumar Chauhan v. Vijay Krishna Mishra,
(2009) 2 scc 532, in which it has been held

as foll ows:

“"21. It 1is not in dispute that the
possession of the property had been
delivered in favour of the appellant.
He has, thus, been exercising some
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right in or over the land in qgquestion.
We are not concerned with the
enforcement of the said agreement.
Although the same was not registered,
but registration of the document has
nothing to do with the wvalidity
thereof as provided for under the
provisions of the Registration Act,
1908.

22. We have noticed heretobefore that
Section 33 of the Act casts a
statutory obligation on all the
authorities to impound a document. The
court being an authority to receive a
document in evidence 1s bound to give
effect thereto. The unregistered deed
of sale was an instrument which
required payment of the stamp duty
applicable to a deed of conveyance.
Adequate stamp duty admittedly was not
paid. The @ourts, therefore, was
empowered to pass an order in terms of
Section 35 of the Act.”

To put the record straight, the correctness of
the inmpugned judgnent (Laxmnarayan & O's. V.
Omprakash & O's., 2008 (2) MPLJ 416) cane up for
consideration before a Division Bench of the High
Court itself in Wit Petition No. 6464 of 2008 ( Man
Si ngh (deceased) through Legal Representatives Snt.

Sunranbai & O's. v. Raneshwar) and sane has been
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overruled by judgnent dated January 22, 2010. The

Hi gh Court observed as foll ows:

“8. A docunent would be adm ssible on
basis of the recitals made in the
docunent and not on basis of the
pl eadi ngs raised by the parties. Ny
the nmatter of Laxm narayan (supra),
the learned Single Judge wth due
respect to his authority we don't
think that he did look into the I|egal
position but it appears that he was
sinply swayed away by the argunent
that as the defendant was denying the

del i very of possessi on, t he
endorsenent/recital in the docunent
lost all its effect and efficacy.

9. It would be trite to say that if

in a docunent certain recitals are
made then the Court would decide the
adm ssibility of the docunent on the
strength of such recitals and not
ot herw se. In a given case, if there
Is an absolute unregistered sale deed
and the parties say that the sane is
not required to be registered then we
don’t think that the Court would be
entitled to admt the docunent because
sinply the parties say so. The
jurisdiction of the Court flows from
Sections 33, 35 and 38 of the Indian
Stanp Act and the Court has to decide
the question of admssibility. Wth
all humlity at our command we over-
rule the judgnent in the matter of
Laxm narayan (supra).”
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We respectfully agree with the conclusion of

the H gh Court in this regard.

In view of what we have observed above, the
order of the H gh Court is unsustainable and cannot

be all owed to stand.

In the result, the appeal is allowed, the
I npugned order of the H gh Court is set aside and
that of the trial court is restored but w thout any

order as to costs.

........................................... R
( CHANDRAMAULI KR. PRASAD)

( KURI AN JOSEPH)

NEW DELH ,
OCTOBER 7, 2013
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JUDGMENT



