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1984 Al R'1587 1985 SCR. (1) 400

1984 SCALE  (2)172

ACT:

I ndi an Adm ni strative Service (Regulation of Seniority)
Rul es 1954 Rules 3/(3) (a) and 3 (3) (b).

Direct recruits / and pronotees-Assignnent of sanme year
of allotnment-Inter se seniority-How determn ned.

Gradation list-Preparation of ~Lacuna in Seniority
Rul es- Governnment entitled to i ssue an executive order

HEADNOTE

The first respondent was recruited to the |ndian
Admi ni strative Service through a comnpetitive examnation
held in 1955, and assigned the -year 1956 as year of
allotment to the Service under Rule 3 (3) (a) of the Indian
Admi ni strative Service (Regulation of Seniority) Rules, 1954
on August 21, 1961 he started officiating in a senior post.
Respondent Nos. 3 to 9 were nenbers of the State Cvi
Service and they were pronmpoted to the Indian Administrative
Servi ce. Respondent Nos. 3 to 7 started officiating
continuously in the senior post in the Service w.e.f 9th
June 1961. Wil e respondent Nos. 8 and 9 started officiating
w.e.f. August 19, 1961. The year of allotnent given to
Respondent Nos. 3 to 9 was the sane as that of respondent
No. 1, wviz. 1956 and that was given in accordance with Rule
3 (3) (b) of the Seniority Rules.

When the gradation list as on 1st January 1963 was
i ssued by the Governnent of India, the first respondent
found that the Government had pl aced respondent Nos. 3 to 9
as senior to him in the gradation list on the ground that
they had started officiating in a senior post in the Service
earlier than the first respondent. The first respondent
t hereupon made several representation to the Governnent of
I ndia against the aforesaid fixation of seniority but they
were ultimately rejected by a conmmunication dated 7th
COct ober, 1966.

Bei ng aggrieved, the first respondent filed a wit
petition challenging the validity of the said gradation
list, but a single Judge of the High Court rejected the
contentions of the first respondent, and dism ssed the wit
petition

The first respondent preferred a Letters Patent Appeal
which was allowed by the Division Bench, holding that the
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First respondent was entitled to seniority over respondent
Nos. 3 to 9, and that the Governnent of India was wong in
pl acing him bel ow respondent Nos. 3 to 9 in the gradation
list.

Di smissing the Appeal of the Union of India to this
Court,
N

HELD : 1. The Division Bench of the H gh Court was right
in holding that the first respondent should be assigned
seniority over respondent Nos. 3 to 9 in the gradation list.
[ 409E]

401

In the instant case, the only fair and just principle
of seniority which can be applied as between officers
directly recruited through a conpetitive examination and
officers promoted fromthe State Civil Service and having
the sane vyear of ~allotnent, is to regard direct recruits
through a conpetitive examnation as senior to pronptees
fromthe State Civil Service. [409C D]

2. The gradation list has to be prepared in accordance
with the —principle of seniority laid down by the Governnent
either statutorily or by nmeans of executive order or rule
and it is by reference to such principle of seniority laid
down by the Governnent that the validity of the gradation
list is required to be judged. The gradation |Ilist nust
follow the enunciation of the appropriate principle of
seniority followed by the Governnent and no principle of
seniority can be inplied fromthe inter se seniority fixed
in such gradation list. [408F-G [408F G

In the instant case the same year of  allotnment was
assigned to the first respondent as also to respondent Nos.
3to 9 and between them the first respondent was appointed
to the Indian Adnministrative Service earlier than respondent
Nos. 3 to 9. On the date when the first respondent was
appointed to the Indian Adm ni strative Service, t he
principle of seniority which was inforce was one set out in
the original sub-rule (3) of Rule 4 and according to this
principle if respondent Nos. 3 to 9 had been appointed prior
to 11th April 1958 but subsequent to the appoi ntrent of the
first respondent the first respondent would be entitled to
claimseniority over respondent Nos. 3.to 9. [408H, 409A- B

3. Rule 4 of the Seniority Rules laid down  the
principles for governing inter se seniority of officers in
the Indian Admnistrative Service. By a notification dated
11th April 1958, Rule 4 was amended by the substitution of a
new sub-rule (3) in place of the old one. For determ nation
of inter se seniority of officers appointed on or after 11th
April 1958 an anendnent was nade on 13th August, 1958 which
introduced a sub-rule (4) after sub-rule (3) ~ which
substantially laid down the sane provisions as the sub-rule
(3) introduced by the anmendnent of 11th April 1958. Neit her
the original sub-rule (3) nor the new sub-rule (3)
i ntroduced by the amendnent of 13th August 1958 can apply in
the instant case of determining inter se seniority of first
respondent and respondent Nos. 3 to 9, because even though
the first respondent and respondent Nos. 3 to 9 all have the
same year of allotnent and the first respondent was
appointed to the service after the conmmencenent of the
Seniority Rules and before 11th April 1958, respondent Nos.
3to 9 were appointed on 9th June 1961 and 29th August 1961
that is after 11th April 1958. Similarly neither the new
sub-rule (3) introduced by the amendnent of 14th April 1958
nor the new sub-rule (3) introduced by the anendnent of 13th
August 1958 would apply for determning inter se seniority
between the first respondent and respondent Nos. 3 to 9
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because this provision would apply only for determning
inter se seniority in respect of officers appointed to the
Service on or after 11th April 1958 and the first respondent
havi ng been appointed prior to 11th April 1958 would not
fall within this category. [404B, 405E, 406E;, 407A; D-Q

In the instant case, there was at the material tine no
rule in the Seniority Rules which laid down the principle
for determning inter se
402
seniority between an officer appointed to the Service prior
to 11th April 1958 and an officer appointed to the Service
on or after that date. There was clearly a lacuna in the
Seniority Rules which failed to provide for this situation
The CGovernnent of India was in the circunstances entitled to
lay dowmm a rule for determining the inter se seniority in
such a situation and this could be done by the Governnent of
India even by an -executive order. There is nothing in the
record to show that the Government of India issued any
executive order or rule laying down the principle for
determ nilnginter se seniority as between officers appointed
prior to 11th April 1958 and officers appointed on or after
that date. [407H, 408A; D]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 173 of
1978.

From the Judgment. and order dated the 28th July, 1969 o
the Delhi High Court  in Letters Patent Appeal No. 21 of
1969.

Har bans Lal and R N. Poddar for the Appellant.

Anil Naliriya and K H Hathi for the Respondent.

S. K. Bagga for the Intervener

The Judgrment of the Court was delivered by

BHAGMTI J. This appeal by certificate is directed
agai nst the judgnent of the Hi gh Court of Delhi allow ng the
wit petition of respondent No. 1 and striking ‘down the
validity of the seniority list issued by the appellant
placing the first respondent bel ow respondent Nos. 3'to 9 in
the seniority 1list. The controversy arising in-the appeal
lies in a narrow conpass but in order toarrive at its
correct determnation, it is necessary to state briefly a
few facts leading to the filing of the appeal

The first respondent was recruited to the Indian
Admini strative Service through a conpetitive exam nation
held in 955 and according to Rule 3(3)(a) of the Indian
Admi ni strative Service (Regulation of Seniority) Rules, 1954
(hereinafter referred to as the "Seniority Rules’), ‘he was
assigned the vyear 1956 as the year a of allotnent to the
Service.. He was posted in a junior post on recruitnent
t hr ough conpetitive exam nati on for t he I ndi an
Admi ni strative Service and on 21st August, 1961 he started
officiating in a senior post. Respondent Nos. 3 to 9 were on
the other hand nenbers of the QGujarat State Cvil Service
and they were pronpoted to the Indian Administrative Service
and they started officiating continuously in the senior post
inthe Service we.f. 9th June. So far as respondent Nos. 3
to 7 were concerned and with effect
403
from?29th August 1961 so far as the remaining respondents,
nanely, respondent Nos. 8 and 9 were concerned. The year of
allotment given to respondent Nos. 3 to 9 was the sane as
that of respondent No. 1, nanely, 1956 and that was given in
accordance with the provisions of Rule 3(3)(b) of the
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Seniority Rules. The seniority anobngst direct recruits
through conpetitive exam nation and pronotees fromthe State
Cvil Service was governed by the Seniority Rules and
according to the first respondent, since they were al
assigned the sane year of allotment, the first respondent as
a direct recruit through a conpetitive exam nation was
entitled to rank higher in seniority than respondent Nos. 3
to 9 who were pronoted from the State Cvil Service. But,
when the gradation list as on 1lst January 1963 was issued by
the Government of India, the first respondent found that the
Government of India had placed respondent Nos. 3 to 9 as
senior to himin the gradation list, on the ground that they
had started of officiating in a senior post in the Service
earlier than the first respondent. The first respondent
thereupon made several representations to the Governnent of
India against the fixation of his seniority vis-a-vis
respondent Nos. 3 to 9 but the Governnent of India
ultimately rejected his representation by a communication
dated 7th COctober, 1966. The first respondent thereupon
filed a wit petition in the H gh Court of Del hi challenging
the validity —of the gradation list showing himas junior to
respondent Nos. 3 to 9. The wit petition came up for
hearing before a single Judge of Delhi H gh Court and the
| earned Judge rejected the contentions of the first
respondent and dismi ssed the wit petition. Respondent No. 1
thereupon preferred a Letters Patent Appeal before a
Di vision Bench of the Delhi High GCourt and the Division
Bench did not agree with the viewtaken by the |earned
singl e Judge and held that the first respondent was entitled
to seniority over respondent ~Nos. 3 to 9 and that the
Gover nment  of I ndia was wong in placing him bel ow
respondent Nos. 3 to 9 in the gradation list. The Division
Bench on this view allowed the Letters Patent Appeal and
issued a wit directing that the gradation list be corrected
by showi ng the first respondent as senior to respondent Nos.
3to 9. The Union of India thereupon preferred the present
appeal on the basis of certificate granted under Article
133(1)(c) of the Constitution.

The short guesti on which therefore ari ses for
consi deration
404
is as tothe relative seniority of the first respondent vis-
a-vis respondent Nos. 3 to 9. Since the only rules in force
for determining inter se seniority of officers in the Indian
Admi nistrative Service at the material- tinme were the
Seniority Rules, it is necessary to refer to themfor the
purpose of resolving this question. Rule 4 of the Seniority
Rules laid down the principles for governing inter se
seniority of officers in the Indian Adm nistrative Service
and this Rule as it woriginally stood at the tine of
promul gation of the Seniority Rules on 8th Septenber, 1954
was in so far as material in the follow ng termns:

"Rule 4. Seniority of officers-(1) The seniority
of officers inter se shall be determ ned in accordance
with the provisions hereinafter contained in this Rule.

(2) The seniority of officers in service at the
comencement of these rules shall be as has been
determ ned or may be determined by the Centra
CGovernment in accor dance with t he orders and
i nstructions in force i medi ately bef ore the
comencenent of these rules.

Provided that where the seniority of an officer
appointed in accordance with sub-rule (1) of Rule 8 of
the Recruitnment Rules has not been deternined before
the commrencenment of these rules, his seniority shall be
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determ ned in accordance with the provision in sub-rule

(3).

(3) The seniority of officers appointed to the
service after the commencement of these rules who are
assigned the sanme year of allotnent shall be in the
following order that is to say:

(i) officers appointed to the service on the results
of a conpetitive exam nation in accordance wth
rule 7 of the Recruitment Rules ranked inter se in
accordance with rul e 10 of t he I ndi an
Admi ni strative Service (Probation) Rules, 1954;

(ii) officers appointed to the service by pronotion in
accordance with  sub-rule (1) of rule 8 of the
Recruitment Rul es. ranked inter se in the order of
the date of their appointnent.

405
Provided that if the date of appointnent of
nore than one such officer is the sanme their
seniorityinter se shall be in the order in which
their nanes are arranged on the date of their
appointment to the Service in the Select List
prepared having regard to the requirenments of the

Indian Administrative Service (Appointnment by

Promoti on) Regul ations framed under sub-rule (1)

of rule 8 of 'the Recruitment Rules."

Now if this Rule 4 had continued in the same formin
which it was originally pronulgated. there can be no doubt
that under Sub-Rule (3) of that Rule, respondent No. 1 being
as direct recruit appointed on-the result of a conpetitive
exam nati on would have clearly ~been senior~ to respondent
Nos. 3 to 9 who were pronptees fromthe State Gvil Service
Sub-rule (3) of Rule 4 would have clearly applied to
determine their inter se seniority, because they were al
assigned the sanme year of allotnent,  namely, 1956 and
according to sub-rule (3) of Rule 4, direct recruits through
conpetitive exam nation were en bloc entitled to seniority
over pronotees fromthe State Civil Service having the sane
year of allotment. But, by a notification dated 11th April
1958, Rule 4 was anended by the substitution of a new sub-
rule (3) in place of the old one and this new sub-rule (3)
so far as relevant provided inter alia as follows:.

"Sub-Rule 3.-The seniority of officers appointed
to the service on or after the day of April 11, 1958,
who are assigned the same year of allotnment shall be in
the followi ng order, that is to say-

(i) Oficers appointed to the service on the results
of a conpetitive exam nation in accordance wth
rule 7 of the Rectt. Rules and officers appointed
to the service by pronmpotion in accordance 'with
sub-rule (1) of rule 8 of the those Rul es ranked
inter se in the order of the dates on which they
start officiating continuously in senior  posts,
the date of officiation in the case of the latter
officers being the sane as the date taken into
account for the purpose of assignnment of year of
al | ot ment under sub-rule (3) of rule 3:

406

Provi ded t hat -

(a) the seniority inter se of officers appointed to
the service on the results of a conpetitive
examnation in accordance wth rule 7 of the
Recruitnment Rules and ranked in accordance with
rule 10 of the Indian Administrative Service
(Probation) Rules, 1954 shall not be affected;

(b) Were the date of comencenment of continuous
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officiation in a senior post of an officer
appointed to the service in accordance with rule 7
of the Recruitment Rules is the same as that of an
of ficer appointed to the service under sub-rule
(1) of rule 8 of those rules, the forner shal
rank senior to other officer;

(c) Wiere the date of comencenent of continuous
officiation in senior posts of nore than one
of ficer appointed to the service in accordance
with sub-rule (1) of rule 8 of the Recruitment
Rules in the same, their seniority inter se shal
be in the order of their dates of appointnment to
the service, and where the date of appointnent is
also the same, in the order in which their nanes
are arranged on the date of their appointnent to
the service in the select list prepared having
regard to the requirements of the Indian
Admi ni-strative Service  (Appointnent by Pronption)
Regul ati ons franed under sub-rule (1) of rule 8 of
the Recruitment Rules."

This- new sub-rule (3) was. on its plain terns
prospective in operation and it governed the inter se
seniority of only those officers appointed to the Indian
Adm nistrative Service on or after 11th April 1958 and did
not apply for determining inter se seniority where one of
the conpeting officers were appointed prior to 11th Apri
1958. This was | cl ear enough on~ a plain granmmtica
construction of the new sub-rule (3) but the CGovernnment of
India thought that its intention should not be left in any
doubt whatsoever and therefore on 13th August 1958 the
Government of India again anmended Rule 4 by -substituting
sub-rule (3). The new sub-rule (3) -introduced by this
amendnment substantial reproduced the  original sub-rule (3)
for determining inter se seniority of ~officers appointed
before 11th April 1958 and so far as the determ nation
407
of inter se seniority of officers appointed on or after 11lth
April 1958 was concerned, the anendrment inserted a new sub-
rule(4) after sub rule (3) which substantially |aid down the
same provisions as the sub-rule (3) _introduced by the
amendment of 11th April 1958. (Obviously, the -object  of
maki ng this amendnent on 13th August 1958 was to clarify
that the principle of seniority laid down in the origina
sub-rule (3) would continue to apply for determ ning inter
se seniority of officers appointed prior to 11th April 1958
and the inter se seniority of officers appointed on or after
11th April 1958 would be governed by the principle of
seniority laid down in sub-rule (3) introduced by the
amendment of 11th April 1951.

Now it is obvious that neither the original sub-rule
(3) nor the new sub-rule (3) introduced by the anmendnent of
13th August 1958 can apply in the present case for
determining inter se seniority of first respondent and
respondent Nos. 3 to 9, because though the first respondent
and respondent Nos. 3 to 9 all have the sane year  of
allotment and the first respondent was appointed to the
service after the commencenment of the Seniority Rules and
before 11th April 1958, respondent MNos. 3 to 9 were
appoi nted on 9th June 1961 and 29 August, 1961 that is after
11th April 1958. The old sub-rule (3) as also the new sub-
rule (3) introduced by the amendnment of 13th August 1958
apply only when the inter se seniority to be determned is
that between officers appointed to the service prior to 11th
April 1958 and if any one or nmore of the conpeting officers
is appointed to the service or on after 11th April 1958 this
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provision on its plain terns would not apply. Simlarly
neither the new sub-rule (3) introduced by the anendnent of
11th April 1958 nor the new sub-rule (3) introduced by the
amendnment of 13th August 1958 would apply for deternining
inter se seniority between the first respondent and
respondent Nos. 3 to 9, because those provisions would apply
for determning inter se seniority only in respect of
of ficers appointed to the service on or after 11th Apri
1958 and the first respondent having been appointed prior to
11th April 1958 would not fall within this category. There
can therefore be no doubt that there was at the materia
time no rulein the Seniority Rules which laid down the
principle for determining inter se seniority between an
of ficer appointed to the service prior to 11th April 1958
and an officer appointed to the service on or after that
date. There was clearly a lacuna in the Seniority Rules
which failed to provide for this situation. The Governnent
of India

408

was in thecircunstances entitledto lay dowmm a rule for
determ ning inter se seniority in such a situation and this
could be done by the Covernnent of India even by an
executive order. It is nowwell settled |law that even if
there are no statutory rules in force for determning
seniority in a service or even if there are statutory rules

but they are silent' on any particular ‘'subject, it is
conpetent to the Governnment by an _executive order to make
appropriate Seniority Rules or to fill in the lacuna in the

statutory rules by making an appropriate seniority rule in
regard to the subject —on which the statutory rules are
silent. The GCovernment of India could have therefore in the
present case issued an executive order |aying down a rule
for determning inter se seniority between officers
appointed to the service prior to 11th April 1958 on the one
hand and officers appointed to the service on or after that
date on the other. But the |earned counsel appearing on
behal f of the Union of India coulld not show fromthe record
any such executive order made by the Governnent of India.
There is nothing in the record to show that the Governnent
of India issued any executive order or rule laying down the
principle for determining inter se seniority as between
of ficers appointed prior to 11th April 1958 and officers
appointed on or after that date. The only argument which
coul d be advanced by the | earned counsel appearing on behal f
of the Union of India was that such an executive order or
rule nust be inplied fromthe gradation list issued by the
CGovernment of India where respondent No. 1 was~ shown as
junior to respondent Nos. 3 to 9. But this argunent is
pl ai nl y unsustai nabl e because the gradation list has to be
prepared in accordance with the principle of seniority laid
down by the CGovernment either statutorily or by nmeans of an
executive order or rule and it is by reference to such
principle of seniority laid down with the Government that
the validity of the gradation list is required to be judged.
The gradation list nmust follow the enunciation of the
appropriate principle of seniority by the Governnent and no
principle of seniority can be inmplied fromthe inter se

seniority fixed in such gradation list. That would be
putting the cart before the horse. If such an argument were
to prevail, it would nmean the end of the law, for the

gradation list would then not be based on any principle or
normdetermning seniority but it would be open to the
Government to issue the gradation list wthout being
fettered by any principle or norm to guide it in the
preparation of the gradation list.
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The question than arises as to what principle nust be
followed determining inter se seniority between respondent
Nos. 3 to 9.

409

Now admittedly the same year of allotnment was assigned to
the first respondent as also respondent Nos. 3 to 9 and
between them the first respondent was appointed to the
I ndian Administrative Service earlier than respondent Nos. 3
to 9. Moreover, on the date when the first respondent was
appointed to the Indian Admi ni strative Service, t he
principle of seniority which was in force was one set out in
the original sub-rule (3) of rule 4 and according to this
principle if respondent Nos. 3 to 9 had been appointed prior
to 11th April, 1958 but subsequent to the appointnent, of
the first respondent, the first respondent would have been
entitled to claimseniority over respondent Nos. 3 to 9. How
then, can respondent Nos. 3 to 9 be assigned seniority over
the first respondent when they came to be appointed
subsequent to 11th April 1958. The only fair and just
principle of seniority which can be applied in such a
situation, as between officers directly recruited through a
conpetitive exam nation and officers pronoted fromthe State
Cvil Service and having the sane year of allotnent, is to
regard direct recruits through a conpetitive exam nation as
senior to pronotees from the State Civil Service. W are
therefore of the view that the Division Bench of the Hi gh
Court was right in holding that the first respondent should
be assigned seniority over respondent Nos. 3 to 9 in the
gradation list.

We accordingly dismss the appeal _and wuphold the
j udgrment of the Division Bench of the Hi gh Court, though for
di fferent reasons. W direct that the first respondent shal
be shown as senior to respondent Nos. 3 to 9 in the

graduation list. There will be no order as to costs of the
appeal
N. V. K. Appeal dism ssed

410




