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I'n_the year 1984, the Government of U P. had decided to
appoi nt Urdu teachers in nost of the districts of U P. and the numnber
of teachers to be appointed for each district was fixed. For the district
of Muzaffarnagar, 60 Urdu teachers were to be appointed. In
pursuance of the decision of the Governnent of U P., the Basic
Shi ksha Adhi kari, Distt. Mizaffarnagar by an adverti senent dated
15.10.84 invited applications for the post of Asstt. Teachers (Urdu).
The mi ni mum educational qualification for the said post as per the
adverti sement was that the candidates should have either passed the
H gher Secondary, Internediate or equival ent exam nation thereto
recogni zed by the Government (along with Urdu as subject) and
possessed the Basic Teacher's Certificate (B.T.C. ), H ndustan
Teacher’s Certificate, Junior Teacher’s Certificate (J.T.C.), or
Certificate of Teaching (T.C.) or equivalent thereto, recogni zed by the
Governnment or any training equival ent thereto. The advertisenent
al so provided that the higher caste candi dates who were trained by
1974 and those Schedul ed Caste, Backward Caste and Schedul ed
Tri be candi dates, who were trained upto 1975 may only apply
because ot her candidates trained after this period were not going to
be considered. Both the appellants had the H-gh School Degree as
well as the Internediate Degree with Urdu as one of the subjects
along with Udu Training Certificate such as Adib, Adib-e-Mhit and
Moallime-Udu fromthe Jamia Urdu, Aligarh. [|n pursuance of the
advertisenment issued dated 15.10.84, the Basic Educati on Board,
Muzaf f ar nagar conducted an interview and the Upper Basic Shi ksha
Adhi kari, respondent no.4 herein, on 19.6.85 published a |ist of
sel ected candi dates, which included the names of the appellants
herein. The list / nmenorandumitself provided that all the selected
candi dates were required to join their respective schools / colleges
within the period of 15 days, otherw se their appointnment woul d
automatically be deemed to be cancelled. After receipt of the
menor andum bot h the appellants joined duties within the stipulated
15 days and started working as per the conditions of service.

However, on 7.8.85, i.e., within a very short span of their appointnent
the Urdu Advisory Director of Education, respondent no.2 herein

i ssued direction to respondent no.4, regarding the cancellation of

the appoi ntnent of the appellants on the ground that they did not
possess the Basic Training Certificate (B.T.C.). Respondent no. 4
vide his letter dated 9.8.85 cancelled their appointnment and directed
themto contact the appointing authority, along with B.T.C. and
Internediate (Udu Certificate) for the purpose of verification , if these
docunents were in their possession. Being aggrieved by the above-
nmentioned order, the appellants filed a wit petition before the
Lucknow Bench of the Allahabad Hi gh Court on 20.9.85 and the High

Court stayed the operation of the order of cancellation of their
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appoi nt nent s.
Meanwhi | e, the appellants acquired B.T.C. in 1993 and 1995
respectively and continued with their service. Before their
appoi ntnent, on 28.1.85 the Special Secretary to the U P
CGovernment by letter informed all heads of departnents and Chief
Oficers, UP. that Hon' bl e Governor had approved such candi dates
who were qualified as Moallime-Udu fromJama Udu, Aigarh and
got the experience of teaching at H gher Secondary School as eligible
for enploynment in the State services / educational institutions.
Simlarly, on 21.10.88 the Special Secretary to the U P. Governnent
passed an order to informall head of departnents and Chief Oficers
of U.P. that the candidates with the degree of Mdallime-Udu granted
by Jamia Urdu, Aligarh, and those who had got the experience of
teachi ng upto H gher Secondary |evel had been directed to be
appoi nted as teachers in State services. On 13.9.94 the Secretary of
U. P. Governnent by his order informed all authorities of education
that Hon’ bl e Governor had granted sanction to Mdallime-Udu for
teaching Urdu injunior and senior schools and it was given
equi val ent status of B.T.C.. Thus by this Crcular, degree of Mallim
e-Udu fromJam a Udu, Aigarh was given equival ent status of
B.T.C. Certificate.

Before the Hi gh Court, it was contended by the appellants that
the appointnents were cancell ed without issuing any prior notice or
gi ving opportunity of being heard and hence the order of dism ssa
issued is violative of ‘principles of natural justice. It is also urged that
the appel |l ants havi ng hi gher qualifications than the prescribed ones
and hence even if they acquired the prescribed qualifications at |ater
stage, the selection and appoi ntnent was perfectly | awful, just and
proper. The argunent. of the appellants was countered by the
respondents contendi ng therein that the appellants were not entitled
to continue in service and their appointnent was rightly cancelled
within the short span of time on detecting the error that they did not
qualify for the appointnent, and, therefore, the conpliance of natura
justice was not necessary. The appellants having not possessed the
m ni mum qual i fication under the Rules, their initial appointnent itself
was bad.

The High Court, relying upon the ruling of this Court in Dr. Prit
Singh vs. S. K Mngal & Os. 1993 Supp. (1) S.C/C. 714, held that
appel  ants’ appoi ntmrent was not proper. It further relied on State of
M zoram vs. Bi akchhawna (1995) 1 S.C.C. 156, to conclude that
it was incunbent on the authorities to advertise the vacancy strictly

by following Rule 8 of the Service Rules which was not done. It was
al so pointed out that any selection nade in violationof the rel evant
rules was illegal and reliance was placed on Gurdeep Singh vs.

State of J. & K & O's. 1995 Supp. (1) S.C.C 188 along with the

deci sion of a Division Bench of the Allahabad H gh Court in Ashok
Kumar Saxena vs. State of U P. & Os. 1994 LAB.I.C. Reliance

was al so placed on V.K Sood VS. Secretary Civil Aviation &

Ors. 1993 Supp. (3) S.C.C. and J. Ranga Swany vs. Govt. of

Andhra Pradesh A.1.R 1990 S.C. 535 to observe that it was the duty

of the rul e-nmaking authority to regulate the nmethod of recruitnent and
provi de necessary qualification after considering the relevant facts
and ci rcunst ances.

Regarding the statutory force of Rule 8, the Court observed that
it could not be nodified either by governnment or by the advertisenent
as per this Court’s ruling in State of Haryana VS. S.J. Bahadur
1972 (2) S.C.C. 188, and, therefore, the advertisement for the posts
was in violation of the service rules.

Regardi ng the non-conpliance of natural justice, the Court
opined that in the present case there was no procedural illegality and
relied upon the State of MP. VS. Shyama Pardhi, 1996 (7) S.C.C
118 where it was observed that question of violation of natural justice
did not arise in a case where the pre-requisite mnimmqualification
for the appointnment was not fulfilled and resulted in the cancellation
of the appointment. The Court also opined that the action of
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cancel l ation was taken swiftly within a short interval and nerely
because appellants were allowed to continue on the post in

pursuance of the interimorder, would not entitle themto the posts on
which they were illegally appointed.

By order dated 3.2.2004, the Single Judge dism ssed the
petition and directed the State Government to re-advertise the post
as early as possible and nmake such fresh recruitment in accordance
with rule. The Court further pointed out that State Govt. could anmend
the existing rule and consider the petitioners’ case by relaxing their
age while making fresh recruitnent. It was also pointed out that State
Covt., if desired, could provide appropriate provision in rule to
consi der petitioners’ case for recruitnent at par with other candi dates.

Appeal filed against the order was al so di sm ssed by the High
Court on 15.3.2004. Aggrieved by this, the present appeals had been
fil ed.

It is contended by the counsel for the appellants that the
appel | ants havi ng been appointed in pursuance of the advertisenent
after follow ng due procedures, cancellation order of their
appoi nt nent coul d have been issued only after giving them an
opportunity of being heard. The State is bound to give a person who
is affected by their decision an opportunity of making a representation
when the right has been created in favour of the appellants by

i ssuance of appoi nt ment orders in their favour. |In any case, the
State by various orders having given equival ence of the degree

obtai ned by the appellants, i.e., Mallime-Udu fromJama U du
Aligarh to the B.T.C, their services could not have been cancelled. It

is further urged that appellants’ appoi ntnent has been nmade havi ng
possessed of the qualifications as nmentioned in the adverti senment

and that being the case, it could not have been cancelled. On the
other hand, it is urged by the | earned counsel for the respondents that
the recruitnent to the pubic services should be held in accordance

with the ternms of the recruitnent rules and the appellants could
not claim any right over the post when they were not qualified to
be appointed to the said post. The appellants have been given
sufficient opportunity in the order of cancellation itself wherein they
have been provided with an opportunity to produce the B.T.C.
Certificate along with Internediate Udu Certificate before the
appointing authority in original so that mstake, if any, committed in

cancel l ation of the appointment could be rectified. It is further urged
that in government order, administrative instructions inconsistent with
the statutory rules would be illegal and if any change is to be brought

about it can only be done by suitably amending the rules. The
appoi ntnent of the appellants being contrary to the rules, they cannot
claimany right of being heard before the order of cancellation was
i ssued.

The appel | ants’ appoi nt mrent was made under U.P. Basic
(Teachers) Services Rules, 1981 (hereinafter shall be referred as
"Rul es") framed under U.P. Basic Education Act, 1972. Rule 8 of the
sai d Rul es prescribes academ ¢ qualifications which reads as under :-
"(1) The essential qualifications of candi dates for appointnment to a
post referred to in clause (a) of Rule 5 shall be “as shown bel ow
agai nst each:

Post

Academ ¢ qualifications
(i)

M stress of Nursery
School s

Certificate of Teaching(Nursery) froma
recogni zed training institution in Utar
Pradesh or any other training qualification
recogni zed by the State Government as

equi val ent thereto.
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(i)

Assi stant Masters and
Assi stant M stress Juni or
Basi ¢ School s

A Bachel or’s Degree froma University
established by law in India or a Degree
recogni zed by the State Government as

equi val ent thereto together with the training
gualification consisting of a Basic Teacher’s
Certificate, H ndustani Teacher’'s Certificate,
Juni or Teacher’'s Certificate, Certificate of
Teaching or any other training course

recogni zed by the Government as

equi val ent thereto:

Provi ded that the essential qualification for a
candi dat e who has passed the required

training course shall be the same which was
prescribed for admi ssion to the said training
cour se.

(2) The essential qualification of candidates for appointnent to a
post of Assistant Master and Assistant M stress of Senior Basic Schoo
for teaching Science, Mathematics, Craft or any |anguage other than

H ndi shall be as follows :-

(1) I nt er medi at e Exam nation-of the Board of Hi gh School and

I nt ernedi ate Education, Utar Pradesh, or any other exam nation
recogni zed as equival ent thereto by the State Governnent with

sci ence, mathematics craft or particular | anguage, as the case may
be, as one of the subjects in which he or she has been examni ned for
the purpose of such exam nation; and

(ii) Training qualification consisting of Basic Teacher’s Certificate,
H ndustani Teacher’s Certificate, Junior Teacher’'s Certificate,
Certificate of Teaching or any other training course recognized by
Covernment as equi val ent thereto."

The requisite qualification is H gh School Exam nation of the

Board of Hi gh School and Internedi ate Education, U.-P. or equival ent
qualification recognized by the State Governnent together with the
training qualification which consisted either one anpong the Basic
Teacher’'s Certificate (B.T.C ), H ndustani Teacher’s Certificate,
Junior’s Teacher’s Certificate, Certificate of Teaching or any other
training course recogni zed by the State Governnent as equival ent
thereto. Thus under the Rules, the basic qualification for the post of
Asstt. Teacher, apart fromthe educational qualification, was the
training qualification of the Basic Teacher’'s Certificate or H ndustani
Teacher’s Certificate or Junior Teacher’s Certificate or Certificate of
Teachi ng or equival ent training course recognized by the State
Government. It is an admitted position by both the parties that these
qualifications are required for appointnment to the post of Asstt.
Teacher. It is also not the case of the appellants that the academc
qualifications were anended at the tine of their appointnment. Thus,
adnmttedly on the date of appointnent, the appellants did not hold the
training qualification to be appointed to the post of Asstt. Teachers as
prescri bed under Rule 8.

It is the case of the appellants that once appointed their
servi ces could not have been cancelled, w thout affording them an
opportunity of being heard and giving thema chance to explain their
posi tion.
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In the matter of S.L. Kapoor VS. Jagnmohan and Os. 1980
(4) S.C.C. 379, this Court has observed that a separate show ng of
the prejudice caused is not necessary and the non-observance of
natural justice is in itself a prejudice caused. The Court has relied
upon the decision given in State of Orissa vs. M. Binapani De
A l.R 1967 S.C. 1269 for the proposition that even if an
adm ni strative action involves civil consequences it must observe
rul es of natural justice. Mohinder Singh GII VS. Chi ef Election
Conmi ssioner, New Delhi A l.R 1978 S.C. 851, has al so been
cited as civil consequences undoubtedly cover infraction of not

nmerely property or personal rights but of the civil liberties, materia
deprivati on and non-pecuni ary danmages. |In its conprehensive
connotation everything that affects a citizen in his civil life inflicts a

civil consequence. The Court has also cited the observation of one of
the judges of House of Lords in Ridge vs. Baldwin 1964 A.C. 40 for
the purpose that adninistrative body nay in a proper case be bound

to give a person who is affected by their decision an opportunity of
maki ng representation.. But all depends on whether he has sone

right or interest or sone |legitinmte expectation of which it would not
be fair to deprive him Sinmlarly, the Privy Council’'s decision in the
Al fred Thangaraj ah Jaur ayappah vs. W J. Fernando 1967 (2)

A.C. 337 has also been referred to show that there are three matters
whi ch al ways be borne in mind while considering whether the

principle audi alteram partem should be conplied or not? First, what
is the nature of property, the office held, the status enjoyed or
services to be performed by the conpl ai nant of injustice. Secondly,

i n what circunstances or upon what occasions-is the person claimng

to be entitled to exercise the neasure of control entitled to intervene.
Thirdly, when the right to intervene is proved, what sanctions in fact is
the latter entitled to inpose upon the other. It is only upon a
consideration of all these matters that the question of the application
of the principle can properly be determned.

However, in S.L. Kapoor vs. Jagnphan and Ors (supra), this

Court has al so observed as under : -

"I'n our view the principles of natural justice know

of no exclusionary rul e dependent on whether it would

have nade any difference if natural justice had been

observed. The non-observance of natural justice is itself

prejudi ce to any man and proof of prejudice

i ndependently of proof of denial of natural justice.s

unnecessary. It ill cones froma person who has denied

justice that the person who has been denied justice is not

prejudiced. As we said earlier where on the adnmtted or

i ndi sputable facts only one conclusion is possible and

under the |aw only one penalty is permnissible, the court

may not issue its wit to conpel the observance of natura

justice, not because it is not necessary to observe natura

justice, but because courts do not issue futile wits."

In the matter of Shrawan Kumar Jha and Ors. VS. Stat e of
Bi har and Ors. 1991 Supp. (1) S.C.C. 330, the appellants were
appoi nted as Asstt. Teachers and before joining they were supposed
to get their certificates and other qualifications verified fromthe
authorities and as per the appellants, they had joined their respective
schools. By an order dated Novenber 2, 1988, the Dy. Devel opnent
Conmi ssi oner cancel |l ed the appoi ntment of the appell ants because,
according to him the Distt. Superintendent of Education had no
authority to make the appointnments and the condition which was the
part of appoi ntnent order were not conmplied with. The Court set
asi de the order of cancellation holding that it is settled that no order to
the detrinment of the appellants could be passed w thout conplying
with the rules of natural justice
Shrawan Kumar Jha (supra) was distinguished in State of
MP. & Os. vs. Shyama Pardi & Ors. 1996 (7) S.C.C. 118. In this
case, the persons, not possessing the pre-requisite qualifications
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prescribed by the statutory rules, were wongly selected. They have
conpleted their training and were appointed as Auxiliary Nurse-cum
Mdw fe. Their services were term nated wi thout giving any prior
notice. Holding it to be illegal, the ternination was chall enged before
the Service Tribunal and the order of terminati on was set aside as the
principle of natural justice was not followed. This Court had found in
an appeal that the original petitioners did not possess the pre-
requisite qualifications, viz., 10 + 2 with Physics, Chem stry and

Bi ol ogy as subjects. The rules specifically provided that qualification
as condition for appointrment to the post. Since the prescribed
qualifications had not been satisfied, the appointrment and training

was per se illegal and, therefore, the Tribunal was not right in
directing their re-instatement. Shrawan Kumar’s case was

di stingui shed on the ground that they were not disqualified to be

appoi nted but they had not undergone the training and the

appoi nt nent was set aside on the ground for want of training. The
Court has drawn a distinction between the initial disqualification for
appoi ntnent and irregularity in the appointnent and subsequent

training for application of the principle of natural justice.

In MC. Mhta vs. Ud 1999 (6) S.C.C. 237, this Court has

| ai d down that there can be certain situation in which an order passed
in violation of natural justice need not be set aside under Article 226
of the Constitution of India. For exanple, where no prejudice is
caused to the person concerned interference under Article 226 is not
necessary.

In the case of Aligarh Mislim University vs. Mansoor Al

Khan A.1.R 2000 S.C. 2783, this Court considered the question

whet her on the facts of the case the enpl oyee can invoke the

principle of natural justice and whether it is a case where, even if
noti ce has been given, result would not have been different and

whet her it could be said that no prejudice was caused to him if on the
admtted or proved facts grant of an opportunity woul d not have nade
any difference. The Court referred to the decisions rendered in MC.
Mehta  vs. Ud (supra), the exceptions laid down in S.L. Kapoor’s
case (supra) and K. L. Tripathi vs. State Bank of India A 1.R

1984 S.C. 273, where it has been laid down that not mere violation of
natural justice but de facto prejudice (other than non-issue of notice)
has to be proved. The Court has also placed reliance in the matter of
S.K Sharma  vs. State Bank of Patiala 1996 (3) S.C C. 364 and

Raj endra Singh vs. State of MP. 1996 (5) S.C-C. 450 where the
principle has been |aid down that there nust have been sone rea
prejudice to the conplainant. There is no such thing as nerely
technical infringement of natural justice. The Court has approved this
principle and exam ned the case of the enployee in that light. In

Vi veka Nand Sethi vs. Chairman, J&K Bank Ltd. and O hers,

(2005) 5 SCC 337, this Court has held that the principles of natura
justice are required to be conplied with having regard to the fact
situation obtaining therein. 1t cannot be put in a straitjacket formula.
It cannot be applied in a vacuum w thout reference to the rel evant
facts and circunmstances of the case. The principle of natural justice,
it is trite, is no unruly horse. Wen facts are adnitted, an enquiry
woul d be an enpty formality. Even the principle of estoppel wll

apply. I n another recent judgnment in the case of State of U P. vs.
Neeraj Awasthi & Others, JT 2006 (1) SC 19, while considering the
argunent that the principle of natural justice had been ignored before
term nating the service of the enployees and, therefore, the order

term nating the service of the enployees was bad in law, this Court

has considered the principles of natural justice and the extent and the
circunmstances in which they are attracted. This Court has found in
Neeraj Awasthi’s case (supra) that iif the services of the

wor knmen are governed by the U P. Industrial Disputes, they are
protected under that law. Rules 42 and 43 of the U P. Industria

Di sputes Rules |lay down that before effecting any retrenchment the

enpl oyees concerned would be entitled to notice of one nonth or in
lieu thereof pay for one nonth and 15 days wages for each
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conpleted vyear of service by way of conpensation. |f retrenchnent
is to be effected under the Industrial D sputes Act, the question of
conplying with the principles of natural justice would not arise. The

principles of natural justice would be attracted only when the services
of some persons are term nated by way of a punitive measure or

thereby a stigma is attached. Applying this principle, it could very
wel | be seen that discontinuation of the service of the appellants in
the present case was not as a punitive neasure but they were

di scontinued for the reason that they were not qualified and did not
possess the requisite qualifications for appointment.

In the present case, the appellants’ case fall within the

exception laid down in S L. Kapoor’'s case (supra) and other

supporting cases, as admttedly, the appellants were not qualified and
they did not possess the B.T.C. or H ndustani Teacher’'s Certificate or
Juni or Teacher’'s Certificate or Certificate of Teaching or certificate of
any other training course recognized by the State CGovernment as

equi valent theretoat the tinme of their initial appointrment. In view of
the basic |ack of qualifications, they could not have been appointed
nor their appoi ntment coul d have been continued. Hence the

appel l ant's did not hold any right over the post and therefore no
hearing was required before the cancellation of their services. In the
present case, the cancellation order has been issued within a very
short span of time giving no probability for any legitimte expectation
to the appellants regarding continuation of their service. There was

no separate appoi ntnment order issued in favour of the appellants but

t he menmorandum dat ed /19. 6.85 wherein the list of selected

candi dat es was published, provided that all the sel ected candi dates
must join their respective school s/colleges within 15 days and from
this the nature of appoi ntment nmade cannot be ascertai ned.

Mor eover, the cancel lation order itself gives an opportunity that if they
do hold and possess the B.T.C. qualification along with internediate
qualification, they nay contact and get the sane verified on 14.8.85

by the appointing authority and they may bring this to the notice of the
concerned authorities. The copy of the order of cancellation was al so
sent to the Principal concerned of the institution with the remarks that
he should relieve Udu teacher with imedi ate effect if he did not
possess the certificate of passing the exam nation of internediate

and B.T.C.; and, if he possessed these certificates he should submt
the same to the office of the District Basic Education Oficer,

Muzaf farnagar. Therefore, it is apparent that any person having the
basi ¢ qualification for the appointment can produce it before the
concerned official so that i medi ate steps can be taken w th regard

to the order of appointnment cancellation

In our opinion, on the above facts no prejudi ce has been

caused to the appellants by not serving notice of giving hearing
before the order of cancellation was issued.

The contention of the | earned counsel for the appellants is that

State by various orders had given equival ence to the degree of

Moal | i ume-Udu granted by Jama Urdu, Aligarh with that of Basic
Teacher’'s Certificate, is not correct. |n Government Order dated
28.1.85 the Governor was pleased to approve the candidates in State
services who qualified Malliume-Udu granted by Jania Urdu

Aligarh and who got experience of teaching Udu at H gher

Secondary School s. This order did not provide for equivalence of

Moal | i ume-Udu granted by Jama Urdu, Aligarh, to that of B.T.C.. 1In
anot her order dated 28.10.88 issued by the Governnment, which was
clarificatory in nature, to all heads of departments and Chief of
Oficials of U P. Karm k Anubhag, directed that the candi dates who

have got degree of Moalliume-Udu granted by Jami a Urdu, Aligarh

and who had experience of teaching Udu at H gher Secondary |evels

may be appointed in State services. This also does not indicate the
equi val ence of Mdalliume-Udu granted by Jama Urdu, Aligarh to

that of B.T.C. The aforesaid two orders only indicate that the persons
who are having degree of Malliume-Udu granted by Jamia Urdu

Aligarh, can be appointed in the State services. The orders do not
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equate the degree of Moalliume-Udu granted by Jam a Urdu

Aligarh to that of Basic Teacher’'s Certificate, H ndustani Teacher’s
Certificate, Junior Teacher’'s Certificate, Certificate of Teaching or any
other training course, indicated in the Rule. As far as the training is
concerned there is no equival ence of the Certificate of Malliume-

Udu. It is for the first time by Order dated 13.9.94 the CGovernnent

i ssued an order whereby the Governor granted a sanction that

Moal | i um e-Urdu degree for teaching Urdu in Junior / Senior basic
schools is equivalent to B.T.C.. It is settled |law that the qualification
shoul d have been seen which the candi date possessed on the date

of recruitment and not at a later stage unless rules to that regard
permt it. The m nimum qualification prescribed under Rule 8 should

be fulfilled on the date of recruitnment. Equival ence of degree of

Moal | i ume-Udu, Jamia Udu Aligarh with that of B.T.C. in the year

1994 woul d not entail the benefit to the appellants on the date they
wer e appoi nted. The appellants could not have been appointed to

the post of Asstt. Teachers wi thout having training required under

Rul e 8./ That being the case, the appointnments of the appellants were

de hors the Rules and could not be treated to be continued. For the

af oresai d reasons, we do not find any substance in the appeals and

are, accordingly, dismssed. However, in the circunstances of the

case, there shall be no order as to costs.
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