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PETI TI ONER
STATE OF KERALA

Vs.

RESPONDENT:
ARAVI ND RAMAKANT MODAWDAKAR & CRS

DATE OF JUDGVENT: 10/ 08/ 1999

BENCH
R C. Lahoti, N. Santosh Hedge

JUDGVENT:

SANTOSH HEGDE, J.

The State of ' Kerala has preferred these appeals
agai nst the judgnent of a Division Bench of the H gh Court
of Kerala dated 11.12.1995 in WA.~ No.1180/1995 and ot her
connected appeals whereby the appellate Bench of the Keral a
Hi gh Court reversed the judgment of a |earned Single Judge
of the said High Court dated 28.9.1995 in a batch of wit
petitions being O P. Nos. 12240/ 1994-F _and connect ed
matters.

The original wit petitioners, who are respondents in
the wvarious appeals before us, filed wit petitions before
the H gh Court of Kerala, challenging the constitutiona
validity of the provisions contained in Item4(1)(f) of the
Schedul e to the Kerala Mdtor Vehicles Taxation Act, 1976, as
amended by Section 4 of the Kerala Finance Act, 1994
(hereinafter referred to as ‘the Act’) whereby the State had
enhanced the rate of quarterly tax in respect of the
contract carriage vehicles operating inter-State. They al so
sought certain other incidental reliefs. The  primary
contention of the petitioners in these petitions was  that
the reduction of tax liability in favour of “the ~vehicles
covered by intra-State contract carriage permt wthout
granting the same benefit to inter-State contract carriages
amounted to an arbitrary discrimnation between the vehicles
of persons simlarly situated, hence, the sane is violative
of Article 14 of the Constitution of India. The- | ear ned
Single Judge who heard the batch of wit petitions' by an
el aborate judgnent cane to the conclusion that the contract
carriages covered by intra-State permt formed a different
class for the purpose of levying notor vehicles tax as
conpared to contract carriages which are covered by inter-

State permts. After discussing the various case-laws on
the subject, he held that the |egislature has under Entry 56
or 57 of List Il of the 7th Schedul e a power to inpose taxes

whi ch are conpensatory and/or regulatory in nature, and by
virtue of the power vested in the State under Section 22 of
the Act, the State has the power to reduce the tax wth
reference to a particular type of vehicle in public interest
which power had been exercised by the State rightly by
reducing the levy of tax in favour of contract carriages
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covered by intra-State permts. He negatived the contention
of the respondent-writ petitioners that this reduction of
tax in favour of contract carriages covered by intra-State
permits only violated Article 14 of the Constitution. He
upheld the contention of the State that the contract
carri ages covered by inter-State permts did form a
different class of contract carriages as conpared to
contract carriages which are covered by inter-State permts.
He also held that this classification within the class of
contract carriages was a reasonable classification for the
pur pose of levy of tax. Having cone to the said conclusion

he proceeded to dismiss the wit petitions.

In appeal, the Division Bench of the said H gh Court
took a contrary view and held that the above classification
within the class of contract carriages based on the nature
of permits covering these vehicles would be arbitrary and
violative  of Article 14 of the Constitution since the said
classification had no nexus with the object of taxation. It
also held “that “the notor vehicles taxation being a
conpensatory —and regulatory tax, there could be no two-tier
tax neasure based on the nature of permit held by these
contract carriages and if there was any justification for
the State to reduce the tax burden on the class of contract
carriages covered/ by intra- State permts to |essen the
hardship to its operators, the same would equally apply to
t he operators of the contract _carriages covered by
inter-State permts also

In these appeals on behalf of the State, it is
contended by M. C S, Vaidyanathan, |earned  Additional
Solicitor GCeneral, that inpugned classification is based on
wel | defined, intelligible differentia which is reasonable
and would not offend Article 14 of the  Constitution, He
also contended that the State had anple power for giving
exenption or reduction of tax under Section 22 of the Act
and the concession given in the instant case to intra-State
contract carriages was with an object to reduce the hardship
of this category of vehicle owners which hardship, according
to him was not there so far as inter-State contract
carriage owners are concerned. He also contended that the
| egi sl ature had anple power under the Act if it so chooses
to tax a particular class of vehicle differently from
another class of vehicle and the courts cannot review these
deci si ons if there is no abuse of its powers and
transgressi on of the legislative function. He al so
guestioned the w sdom of the Division Bench of ~ the Hi gh
Court in assessing the hardships suffered by particular
owners of the contract carriages, taking into consideration
hypot hetical factors such as the possible distances covered

by these two types of contract carriages. Per - contra,
defending the judgnent of the appellate Bench, M. TLV
lyer, Jlearned senior counsel appearing on behalf of the

respondents, contended that as has been held by a catena of
decisions of this Court, the taxing power under Entry 56/57
of List Il of the 7th Schedule being regulatory and
conpensatory in nature, the same cannot be discrinmnatory,
He attacked the reasoning of the classification which, inter
alia, relied upon the difference in seating capacity between
the contract carriages covered by inter-State permts and
those covered by intra- State permts. It was his
contention that the difference in seating capacity cannot be
a ground to forman artificial classification from anobngst
simlar group of wvehicles or operators. He further
contended that, as a matter of fact, inter-State vehicles
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have a heavier axel weight and power hence would cause
greater damage and wear and tear to the roads and since the
neasure of taxation is conpensatory in nature, if at all the
power of exenption is to be exercised under Section 22, the
same should have been done in favour of the inter-State
vehicles rather than in favour of intra-State vehicles.

We have considered the argunments on behalf of the
parties so also perused both the judgnments of the High
Court . Though originally there was a challenge to the
constitutional wvalidity of the provision contained in Item
4(1)(f) of the Schedule to the Act, as amended by Section 4
of the Kerala Finance Act, 1994 and also to the Notification
i ssued under Section 22 of the Act whereby the State reduced
the burden of levy on vehicles covered by intra-State
contract carriage permts, during the course of argunents,
it seens the chall'enge was confined only to the difference
in levy giving up the challenge of constitutional validity.
Qoviously, as we “see because of the fact that the wit
petitioners woul'd not gain anything by getting t he
notification quashed but were interested in getting simlar
benefits for themsel ves which could not have been achieved
by getting the Notificati on quashed.

Certain fact-situations in this case are adnmitted

The authority of the State to levy tax under its |egislative
power based on Entries 56 or 57 of List 1 of the 7th
Schedule is admtted. It is also an adnmitted fact that
under sub-section (1) of Section 3 of the Act, the State has
power to levy tax on every motor vehicle used or kept for
use in the State at the rates specified for such notor
vehicles in the Schedule to the Act. Prior ~to the
Notification in question, the rates of tax as between the
inter-State vehicles and intra-State vehicles were ‘equal

By virtue of the Notification issued under Section 22 of the
Act, the State reduced the rate of taxation on contract
carriage vehicles covered by intra-State permts to /Rs.500/-
per seat per quarter fromRs.1,000; wthout reducing the
same for the contract carriages covered by -“inter-State
permts. It is also a settled position inlaw that the
actual user of the road by the vehicles which are covered by
the requisite permits is not always a relevant factor since
the taxable event under Section 3(1) of the Act occurs when
the wvehicle is wused or is kept for wuse in the State.
Therefore, once the vehicle becones |iable for payment of
tax the extent and quantity of use by the vehicle is not a
decisive factor for the purpose of levy of tax as could be
seen from the judgment of this Court in the case of  Ms.
International Tourist Corporation etc. etc. v. State of
Haryana & Os. (AR 1981 SC 774). Coning to the power of
the State in legislating taxation |law, the court should bear
in mnd that the State has a wi de discretion in selecting

the persons or objects it will tax and thus a Statute is not
open to attack on the ground that it taxes sone persons  or
the objects and not others. It is also well-settled that a

very wide latitude is available to the Legislature in the
matter of classification of objects, persons and things for
the purpose of taxation. While considering the challenge
and nature that is involved in these cases, the courts wll
have to bear in mnd the principles |aid down by this Court
in the case of Ms. Mrthy Match Wrks etc. etc. v. The
Asstt. Collector of Central Excise (AIR 1974 SC 497)
wherei n whil e consi deri ng di fferent types of
classifications, this Court held "that a pertinent principle
of differentiation, which was, visibly linked to productive
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process, had been adopted in the broad classification of

power-users and manual manufacturers. |t was irrational to
castigate this basis as unreal. The failure however, to
mni- classify between |large and small sections of manua

match manufacturers could not be challenged in a Court of
law, that being a policy decision of Governnment dependent on
pragmatic w sdom playing on inponderable forces at work.
Though refusal to nmake rational classification where grossly
dissimlar subjects are treated by the law violates the
mandat e of Article 14, even S0, as t he linmted
classification adopted in the present case was based upon a
relevant differentia which had a nexus to the |egislative
end of taxation, the Court could not strike down the |aw on
the score that there was roomfor further classification."

Keeping in nind the above principles of law, we wll now
proceed to exam ne the contentions of the parties in these
cases. The Statein its counter has stated that in view of

the decision of the Transport Devel opnment Conmittee, the
State proceeded to increase the rate of tax in respect of
the contract carriages having seating capacity of nore than
20 passengers. The increase was effected for the purpose of
having a uniformpattern in respect of tax structure in al

St at es. Since the tax in respect of contract carriage Omi
Bus’ is the lowest i'n the State of Kerala when conpared with
other States, the/State felt the necessity to increase the
sanme. Hence, by Notification No.SRO 181/93 an anendrment was
brought to «clause (f) of "Item4" in the Schedule of the
Taxation Act. It is further statedin the said affidavit
that after the above increase was brought about in respect
of contract carriages in general, the CGovernment felt that
the increase wll cause hardship to the contract  carriage
operators having intra-State operations. Therefore, in
exercise of the power conferred by Section 22 of the Kerala
Motor Vehicles Taxation Act, 1976, the Governnent. have
enforced a reduction in respect of the rate of tax in
intra-State contract «carriages. It is also stated that a
deci sion was taken to change the pattern in respect of the
contract carriage vehicles taxation when the Governnent
introduced the Rural Finance Bill of 1994 and having
considered the various representations of the operators of
intra-State contract carriages, the Governnent considered it
necessary to reduce the rate of tax in order to avoid
hardship, the Notification in question reducing the rate of
taxation to this class of vehicles was introduced. It is
also stated in the counter affidavit that the contract
carriages covered by inter- State permits do forma separate
cl ass as against the contract carriages covered by
intra-State permts inasnmuch as the former,  namely, the
contract carriages having inter-State pernmts have a seating
capacity of 35 whereas intra-State carriages have a seating
capacity varying from50 to 55. This is also a  relevant
factor, according to the State, to classify reasonably the
two types of contract carriages we have referred to ' above.
VWereas the argunents on behalf of the wit petitioners-
respondents have been that both types of contract carriages
are covered by a permt issued under Section 74 of the Act
and, in fact, there is hardly any difference between these
two types of <carriages with reference to the nature of
operation except that in the case of inter-State carriages
they have the right to go beyond the territorial limts of
the State of Kerala while the intra-State carriages wll
have to operate within the territory of the State of Keral a.
It is also contended that if at all the usage of roads is a
rel evant factor then the intra-State vehicles used the roads
within the State of Kerala nmuch nore than the inter-State
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vehi cl es. Certain hypothetical exanples in regard to the
usage of roads by these vehicles have been cited by the
petitioners- respondents which found favour with t he
Division Bench in the inpugned judgnent. It is stated that
an intra-State contract carriage can travel from the
North-nmost part to the South- nost part of Kerala using the
roads in Kerala nmore than an inter-State contract carriage
which may be travelling outside the State of Kerala within a
poi nt very close to the boundary of Kerala State.
Therefore, it is contended that the burden of road usage
could be nore in the case of intra-State permt hol ders and
the tax in question being conpensatory in nature, there is
no justification for reducing the tax rate in favour of the
intra-State contract carriages. W think this argunent of
| ong or short usage of road is purely hypothetical and woul d
not be a sole guideline to test the validity of a taxing
St at ut e; even if such Statute is a conpensatory/regul atory
taxation. The tax | evied under the |egislative power found
in Entry 56 or 57 of List Il of the 7th Schedule is
primarily a tax, though it nay be conpensatory and/or
regulatory in nature and, therefore, while testing the
constitutional wvalidity of a taxing Statute it nay not be
safe to rely upon the hypothetical factors as against the
wi sdom of the legislature. 1In regard to measure of road
user both the sides can give contrary argunents which nay
| ook convincing. Hence the exanples of this nature would
not carry the argunment to any | ogi cal conclusion. Havi ng
noticed the fact that the area of judicial review is
considerably limted in testing the validity of a taxing
Statute and considering the inmpugned classification in its
factual background, it seens the two pernmits are different
from very nature of their operation: while one allows
operation wthin the State only the other allows operation
beyond the boundaries of the State. Even though in generic
terms both are contract carriages, there are individua
restrictions and advantages  attached to each of these
permts which could be exclusive to thenselves. As argued
on behalf of the respondents, even the types of vehicles
used by the holders of these permts, in npbst cases, if not
in all cases, are different. The carrying capacity of the
vehi cl es concerned covered by these two permits i's
different. Thus in many factual ways these vehicles covered
by two different permts do form separate and distinct
cl ass. So long as this classification is not arbitrary - or
unreasonable, the courts wll not interfere with this
classification which is the prerogative of the |egislature.
Now coming to the nexus of the classification with object of
taxation, it should be noted that in the present cases the
classification is nmade for the purpose of granting exenption
under Section 22 of the Act. Grant of exenption/reduction
under this Section is in "Public interest", therefore, nexus

of this classification will have to be traced to "Public
interest" which is again within the realm of |egislative
wi sdom unless tainted by perversity or absurdity. The

validity of Section 22 of the Act has not been questioned
whi ch Section enmpowers the State in public interest to grant
exenptions in such a nmanner as it deens fit to a class of
people. Once we hold that the contract carriages covered by
intra-State permts and inter-State permts can form two
distinct and separate classes within the larger class of
contract carriages, we find it difficult to hold that this
classification is either unreasonable or it |lacks nexus to
the object or is violative of Article 14. The opinion as to
public interest contenplated under Section 22 of the Act
will have to be formed by the State after taking into
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consi deration the various factors which affect the public at
| ar ge. Definitely, in the absence of a challenge to this
deci si on-maki ng process on facts, it will not be open to us
to substitute our views in this matter to that of the
opinion forned by the State. For the reasons stated above,
with respect, we are unable to concur with the judgnment of
the appellate Bench of the Kerala Hgh Court which is
i mpugned before wus and the sane is set aside. During the
pendency of the proceedings before the | earned Single Judge,
t he petitioners-respondents had obtained a stay of
collection of tax in respect of the contract carriage
vehicles involved in the wit petitions before the Hgh
Court. Wiile dismssing their petitions, the |earned Single
Judge directed that the petitioners should pay the balance
tax due up to 30th Septenber, 1995 in equal instalnments.
From records we are unable to find whether there was any
interim order of  stay during the pendency of the appea
before the Division Bench. But it is clear fromthe records
of this Court that the stay sought for by the State in these
appeal s was rejected. Taking into consideration the fact
that at least after the judgnment of the Division Bench of
Keral a High Court delivered on 11.12.1995, there has been no
stay or any other interimorder in favour of the State, we
are of the opinion that it would be just and fair that
inspite of the fact that we have all owed the appeal of the
State, the State should not denand the enhanced tax fromthe
respondents which my have becone due by virtue of this
judgrment for the period between the date of judgnent of the
Di vision Bench i.e. « 11.12.1995 and today, that is, the date
of the judgnent of this Court. ~The appeal s-are accordingly
all owed with the above directions, upholding the validity of
the notification inmpugned herein, setting aside the judgnent
of the Division Bench of the H gh Court of Kerala.in WA
No. 1180/ 95 and connected matters. ~ There shall, however, be
no order as to costs.




