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Kashm r Bi g Landed Estate Abolition Act, XVIl of 2007.
HEADNOTE:

Thi s appeal challenged the validity of the Jamu and Kashmir
Big Landed Estate Abolition Act, XVII.OF 2007 which was
enacted by Yuvaraj Karan Singh on Cctober 17, 1950, .in
exercise of the powers vested in himby S5 of the Jammu
and Kashmir Constitution Act 14 of 1996 (1930) and the final
procl amation issued by Maharaja Hari Singh on June 20, 1949,
by which he entrusted all his powers and function to the

Yuvaraj. The object of the Act was to inprove agricultura
producti on by abolishing big | anded estates and transferring
land to the actual tillers of the soil. The suit out of

whi ch the present appeal arises was brought by the appell ant
in a representative capacity for a declaration that the Act
was void, inoperative and ultra vires and that- he was
entitled to retain peaceful possession of his |ands. Bot h
the trial Court as also the High Court in appeal found
against himand dismssed the suit. Hence this appeal by
speci al | eave.

The validity of the Act was challenged nmainly on the ground
that Yuvaraj Karan Singh had no authority to pronulgate the
Act . It was contended that (i) when Maharaja Hari Singh
conveyed his powers to the Yuvaraj by his proclamation of
June 20, 1949, he was hinself a constitutional nonarch and
could convey no higher powers, (2) the said proclamation
could not <confer on the Yuvaraj the powers specified
therein, (3) the powers of the Yuvaraj were substantially
limted by his own proclamation issued on Novenber 25, 1949,
by which he sought to make applicable to his State the
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Constitution of India, that was soon to be adopted by its
Constituent Assenbly, in so far as it was applicable, (4) as
a result of the application of certain specified Articles,
including Art. 370 of the Constitution of India to the State
of Jamu Kashmir, the Yuvaraj became a constitutiona
nmonarch wi thout any |egislative authority or powers and (5)
the decision of the Constituent Assenbly of the State not to
pay conpensation was invalid since the Assenbly itself was
not properly constituted.

Hel d, that Yuvaraj Karan Singh, when lie pronulgated the
Act, had the power to do so and its wvalidity was beyond
guesti on.

271

It was indisputable that  prior to the passing of the
| ndependence Act, 1947, WMaharaja Hari Singh |Iike hi s
predecessors, was an absolute nmonarch so far as the interna
adm ni stration of his State was concerned. Section 3 O the
Regul ation 1 of 1991 (1934) issued by the Maharaja not only
preserved al|l his preexisting powers but also provided that
his inherent right to nake any regul ati on, proclamation or
ordi nance woul-d remai n unaffected. The Constitution Act 14
of 1996 (1939) pronulgated by him did not alter the
posi tion. Sections 4 and 5 of that Act preserved all the
powers that he had under s. 3 of the Regulation 1 of 1991
and S. 72 preserved his inherent powers so that he renmained
the same absol ute nmonarch as he was before

Wth the | apse of British paramountcy on the passing of the
| ndependence Act, 1947, the Maharaja continued to be the
sane absolute nmonarch, subject to the agreenents saved by
the proviso to S 7. O the Act, and in the -eyes of
international |aw could conceivably claimthe status of an
i ndependent sovereign

It was unreasonable to suggest that the provisions of the
Instrunment of Accession signed by the Maharaja on | October
25, 1947, affected his sovereignty, in view of «c¢l. 6
thereof, which expressly recognised its continuance in and
over his State.

There was no substance in the argunent that as a result of
his proclamation i ssued on March 5, 1948, which replaced the
emergency administration by a popular interim Governnent
headed by Shei k Mohanmad Abdul | ah and constituted-a Counci
of Mnisters who were to function as a cabinet, the Maharaja
becane a constitutional nmonarch. The cabinet had still to
function under the Constitution Act 14 of 1996 (1939) under
the overridi ng powers of the Mbharaj a.

When the Maharaja- on June 20, 1949, therefore, issued the

procl amation authorising the Yuvaraj to exercise all his
powers, although for a tenporary period, it (placed the
Yuvaraj in the same position as his father till the
procl amati on was revoked. The Maharaja was himself an

absolute nonarch and there could be no question as- to his
power of del egation

In Re. Delhi Laws Act, 1912, [1951] S.C R 747, referred
to.

The procl amation issued by the Yuvaraj on Novenber 25, 1949,
did not vary the constitutional position as it stood after
the execution of the Instrument of Accession by the Mbharaja
nor could it in any way affect the authority conferred on
the Yuvaraj by his father.

The contention that the application of certain specified
Articles of the Indian Constitution to the State by the
Constitution (Application to Jammu and Kashmir) Order (C. O
10) issued by the President on January 26, 1950, affected
the sovereign powers of the Yuvaraj was not correct.

Neither the scheme of Art. 370 nor the explanation to cl
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(1) of that Article Contenplated that the Maharaja was to be
a constitutional ruler. The tenmporary provisions of that
Article were

272

based on the assunption that the wultimate relationship
between India and the State should be finally determ ned by

the Constituent Assenbly of the State itself. So, that
Article could not, either expressly or by inplication, be
intended to limt the plenary legislative powers of the
Mahar aj a. Till the Constituent Assenmbly of the State,

therefore, made its decision, the Instrument of Accession
must hold the field.

The initial formal application of Art. 385, which was sub-
sequently deleted fromthe list of Articles applied to the
State, could not justify ‘the conclusion that it had
adversely affected the | egislative powers of the Yuvaraj.
There was no substance in the contention that the decision
of the Constituent Assenbly not to pay conpensation was
invalid as the Assenbly itself was not properly called or
consti t uted. There could be doubt that the Yuvaraj was
perfectly conpetent to issue the proclamation dated Apri
20, 1951 in variation of the Maharaja’'s, under which the
Assenbly was ultimately constituted, and so the Assenbly was
properly convened.

JUDGVENT:

Cl VI L APPELLATE JURI'SDI CTI ON: Civil Appeal No. 152 of 1955.
Appeal by special |eave fromthe judgment and order dated
March 25, 1953, of the Jamu and Kashmr Hi gh Court in Cvi
First Appeal No. 4 of 2009.

N.C. Chatterjee, Gopi Nath Kunzru and Naunit Lal, for the
appel | ant s.

H N. Sanyal, Additional Solicitor General of India,
Jaswant Singh, Advocate General for the State of Jammu and
Kashmr, R H Dhebar and T. M Sen, for the respondent.
1959. WMarch 2. The Judgnment of the Court was delivered by
GAJENDRAGADKAR, J.-This appeal by special |eave arises from
a suit filed by the appellant in a representative capacity
(Gvil Suit No. 4 of 2008) against the State of Janmu &
Kashmr praying for a declaration that the Jammu & Kashnmir
Big Landed Estate Abolition Act, XVIlI of 2007 (hereinafter
called the Act) is void, inoperative and ultra vires  of
Yuvaraj Karan Singh who enacted it and for -~ a further
declaration that the appellant was entitled to retain the
peaceful possession of his |ands.
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It appears that the validity of the Act was sinmilarly
chal | enged by Maghar Singh by his suit filed on the Oigina
Side of the Hi gh Court of Jammu & Kashmir (Civil Suit No. 59
of 2007); and M. Justice Kilamwho had heard the said suit
had rejected the plaintiff’s contentions and held that the
Act was valid.

When the appellant’ suit canme for trial before the District
Court it was conceded on his behalf that the points raised
by himagainst the validity of the Act had been decided by
M. Justice Kilamand that, in view of the said decision
the appellant could not usefully urge anything nore before
the District Court. The learned District Judge who was
bound by the decision of M. Justice Kilamapplied it to the
suit before himand held that the Act was valid and that the
appel lant was not entitled to the two declarations clained
by him In the result the appellant’s suit was di smi ssed.
Agai nst this decree the appellant preferred an appeal in the
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H gh Court of Jammu & Kashmir (Civil Appeal No. 4 of 2009).
Maghar Si ngh whose suit had been dismssed by M. Justice
Kilam had al so preferred an appeal (No. 29 of 2008) before
the Hi gh Court. The two appeals were heard together by a
-Division Bench of the Hi gh Court which held that the Act
was valid and that the appellants were not entitled to any
decl aration claimed by them Both the appeals wer e
accordi ngly di sm ssed.

Agai nst the decree passed by the Hi gh Court disnissing his
appeal the appellant applied to the H gh Court for leave to
appeal to this Court. The said application was, however,
di sm ssed. Thereupon the appellant applied for, and
obt ai ned, special |eave to appeal to this Court.

In dealing with this appeal it is necessary to narrate in
sonme detail the events which took place in Kashmr and the
constitutional changes which followed them in order to
appreciate fully the background of the inpugned |egislation.
A clear understanding of this background will help wus to
deal with the appellant’s case in its proper perspective.
In 1925 Maharaj a

35
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Hari  Si ngh succeeded Maharaja Pratap Singh as the Ruler of
Kashmr. It appears that for some time prior to 1934 there

was public agitation'in Kashmr for the establishment of
responsi bl e governnent. Presumably as a sequel to the said
agitation Mharaja Hari Singh issued Regulation 1 of 1991
(1934). The -Regulation began with the statenent of policy
that it was the declared intention of the ‘Maharaja to
provide for the association of his subjects in the matter of
| egislation and the administration of’ the State and that it
was in pursuance of the said intentionthat the Regulation
was being promulgated. This Regul ation consisted  of 46
sections which dealt with the |egislative, executive and
judicial powers of the Maharaja hinself, referred to the
subj ects which should be reserved fromthe operation of the
Regul ation, nade provision for the constitution of the
Legi slature of the State, conferred authority on the Counci

to meke rules for specified purposes and referred to’  other

relevant and material topics. It is relevantto refer to
only two sections of this Regulation.  Section 3 provides
that all powers |legislative, executive —and judicial in

relation to the State and its governnent are hereby decl ared
to be, and to have been al ways, inherent in and possessed
and retained by H s H ghness the Maharaja of Jammu & Kashnir
and nothing contained in the Regul ation shall affect or be
deemred to have affected the right and prerogative of His
H ghness to nmeke and pass regul ations, proclamations. and
ordi nances by virtue of his inherent power. Section 30 |ays
down that Do neasure shall be deened to have been passed by
the Praja Sabha until and unless H s H ghness has “signified
his assent thereto. The Regulation leaves it to the
absolute discretion of H's H ghness whether to assent to
such a measure or not.

Five years later the Maharaja promulgated the Jamu &
Kashmr Constitution Act 14 of 1996 (1939). From the
preamble to this Constitution it appears that, before its
promul gation, the Mharaja had issued a proclamation on
February 11, -1939, in which he had announced his deci sion
as to the further steps to
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be taken to enable his subjects to nmake orderly progress in
the direction of attaining the ideal of active co-operation
between the executive and the Legislature of the State in
mnistering to the maxi mum happi ness of the people. In
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accordance with this desire the text of the Constitution
contained in Regulation 1 of 1991 was thoroughly overhaul ed
and an attenpt was nmade to bring the anended text into line
with that of similar Constitutions of its type. This Con-
stitution is divided into six parts and includes 78
secti ons. Part 1 is introductory. Part 2 deals wth the
executive; Part 3 with the Legislature; Part 4 with the
Judi cature; Part 5 contains mscellaneous provisions; and

Par t 6 provides for repeal and saving and i ncl udes
transitional provisions. It is significant that s. 5 of
this Act, like s. 3 of the earlier Regulation, recognises

and preserves all the inherent powers of H's H ghness, while
s. 4 provides that the State was to be governed by and in
the nanme of H's Highness, and all rights, authority and
jurisdiction which appertain or are incidental to the
government of the State are exercisable by H's Hi ghness
except in so far as may be otherw se provided by or under
the Act or as may be otherw se directed by H's Hi ghness.
The ot her 'provisions of the Act are all subject to the over-
riding powers of H's Hi ghness specifically preserved by s.
5. As we wll point out Ilater ~on, in substance the
Constitutional powers of the Maharaja under the present Act
were exactly the sane-as those under the earlier Act.

VWiile the State of Janmmu & Kashmir was bei ng governed by the
Maharaj a and the second Constitution as anended fromtinme to
time was in operation, political events were noving very
fast in India and they culmnated in the passing of the
I ndi an I ndependence Act, 1947. Under s. 7 (1) (b) of this
Act the suzerainty of His Majesty over the Indian States
lapsed and wth it lapsed all treaties and  agreenments in
force at the date of the passing of the Act ~between His
Maj esty and the Rulers of the Indian States, all obligations
of H's Majesty existing at that date towards Indian ' States
or the Rulers thereof, and all powers,
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rights, authority or jurisdiction exercisable by H s Mjesty
at that date in or inrelationto Indian States by treaty,
grant, usage, sufferance or otherwi se. The proviso to the
said section, however, prescribed that, notw thstanding
anything in para. (b), effect shall, as nearly as my be,
continue to be given to the provisions of any such agreemnent
as therein referred to in relation to the subjects
enunerated in the proviso or other like matters wuntil the
provisions in question are denounced by the Ruler of the
Indian State on the one hand or by the Dominion or Province
concerned on the other hand, or are superseded by subsequent
agreements. Thus, with the | apse of British paranountcy the
State of Jammu & Kashmir, like the other Indian States, was
theoretically free fromthe limtations inposed by the  said
paramountcy subject to the provisions of the proviso just
ment i oned.

On COctober 22, 1947, +the tribal raiders invaded t he
territory of the State; and this invasion presented a

probl em of unprecedented gravity before the Mbharaj a. Wth
the progress of the invading raiders the safety of the State
was itself in grave jeopardy and it appeared that, iif the

march of the invaders was not successfully resisted, they
woul d soon knock at the doors of Srinagar itself. This act
of aggression set in nmotion a chain of political events
whi ch ultimately changed the history and politica
constitution of Kashmr w th unexpected speed.

On  Cctober 25, 1947, the Maharaja signed an Instrument of
Accession wth India which had then becone an |ndependent
Donmi ni on. By the First Clause of the Instrunent the
Maharaja declared that he had acceded to the Dom nion of
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India with the intent that the Governor-General of |India,
the Domnion, Legislature, the Federal Court and any other
Dominion Authority established for the purpose of the
Domi nion shall, by virtue of the Instrunent of Accession

subject always to the terns thereof and for the purposes
only of the Dominion, exercise inrelation to the State of
Jammu & Kashmir such functions as nmay be vested in them by
or under the Government of India Act, 1935, as in force in
the Domi nion of India on August 15, 1947.

277
We may usefully refer to sone other rel evant clauses of this
[ nst rument . By el. 3 the Maharaja agreed that the nmatters

specified in the Schedule attached to the Instrument of
Accession were the matters with respect to which the
Dom nion Legislature may make laws for this State. Cause 5
provides that the Instrunent shall not be varied by any
amendment of the Government of-India Act, 1935, or of the
I ndi an ~ I ndependence ~Act, 1947, unless such anendnent is
accepted 'by the Maharaja by an Instrunent supplenentary to
the original Instrunent of Accession. By el. 7 it was
agreed that the Maharaja would not be deened to be comitted
to the acceptance of any future Constitution of India nor
would his discretionbe fettered to enter into agreenents
with the Governnent of |India wunder  any such future
Constitution. Clause 8 is very inmportant. It says that
nothing in the Instrunent affects the continuance of the
Maharaja's sovereignty in and over his State, or, save as
provided by or under the Instrunent, the exercise of any
powers, authority and rights then enjoyed by himas Rul er of
the State, or the validity of any law then in force in the
St at e. The Schedul e attached to the Instrument refers to
four topics, defence, external affairs, commnications and
ancillary, and under these topics twenty nmatters have been
serially enunmerated as those in respect of which the
Dom nion Legislature had the power to make laws for the
St ate. Thus, by the Instrunent of “Accession, the Mharaja
took the very inportant step of recognising the fact that
his State was a part of the Dom nion of |ndia.

Meanwhil e,, the invasion of the State had created trenmendous
popul ar fervour and patriotic feelingsin resisting the act
of aggression and this popular feeling.inevitably tended to
exerci se pressure on the Maharaja —for i ntroduci ng
responsi ble and popular governnent in the State: The
Maharaja tried to pacify the popular demand by issuing a
proclamation on Mrch 5, 1948. By this ~proclamation he
stated that in accordance with the traditions of his dynasty
he had fromtime to time provided for increasing association
of his people with the adm nistration of the State with the
obj ect of
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realising the goal of full responsible governnment at as
early a date as possible, and he added that he had | noted
with gratification and pride the progress made so far and
the legitimite desire of his people for the imediate
establishnment of a fully denocratic constitution based  on
adult franchise with a hereditary Ruler fromhis dynasty as
the constitutional head of an executive responsible to the
Legi sl ature. It appears that before this proclamtion was
i ssued the Maharaja had al ready appointed Sheikh Mhamed
Abdul | ah  who was then the popul ar | eader of the people as
the head of the emergency adm nistration. By the pro-
clamation the Maharaja replaced the emergency adm nistration
by a popul ar interimgovernnment and provided for its powers,
duties and functions pending the formation of a fully
denocratic constitution. Clause 1 of the proclamation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 20

provi des for the conposition of the Mnistry, whereas by cl
2 the Prime Mnister and other mnisters are required to
function as a cabinet and act on the principle of joint
responsibility. A Dewan appointed by the Maharaja is to-be
a nmenber of the Cabinet. C ause 4 provides that the Counci
of Mnisters shall take appropriate steps, as soon as resto-
rati on of nornal conditions has been conpleted, to convene a
Nati onal Assenbly based on adult franchise having due regard
to the principle that the nunber of representatives from
each voting area should, as far as practicable, be
proportionate to the popul ation of that area. C ause 5 then
| ays down that the Constitution to be framed by the Nationa
Assenbl y shal | provi de adequate safeguards for the
mnorities and contain appropriate provisions guaranteeing
freedom of conscience, freedom of speech and freedom of
assenmbly. Cause 6 states-that when the work of framing the
Constitution is conpleted by the National Assenbly the
Constitution would be submitted through the Council of
M ni sters to the Mharaja for. his accept ance. The
procl amation ended wth the expression of hope that the
formation of a popular interim governnent and the
i nauguration in the near future of a fully denocratic
Constitution woul d ensure the contentment, happi ness and the
noral and material advancenent
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of the people of the State. Through under this proclanmation
a popul ar interimgovernment was set up, the  constitutiona
posi tion still was that the popular gover nirent had
theoretically to function under the Constitution of 1939.
It appears that before the popular governnent  was thus
installed in office the Maharaja had deput ed f our
representatives of the State to represent the State in the
Constituent Assenbly called in the Donminion of India to
frame the Constitution of India.

After the popular interimgovernnent began to function the
political events in the State gathered nmnonentum and the
public began to clanour for the framng of a denobcratic
Constitution at an early date. ‘Wen the atnosphere in the
State was thus surcharged, the Maharaja issued his’  fina
proclamation on June 20, 1949, by which he entrusted to
Yuvaraj Karan Singh Bahadur all his powers and functions .in
regard to the governnment of the State because he had deci ded
for reasons of health to |eave the State for a tenporary
period. " Now therefore | hereby direct and declare ", says
the proclamation, " all powers and functions whet her
| egi sl ative, executive or judicial which are exercisable by
me in relation to the State and its governnment including in
particular ny right and prerogative of making |aws, of
i ssuing procl amations, orders and ordi nances, or . renitting,
conmuti ng or reduci ng sentences and of pardoning offenders,
shall, during the period of nmy absence fromthe State, be
exerci sabl e by Yuvaraj Karan Singh Bahadur ". As subsequent
events show this was the last official act of the Maharaja
before he left the State.

After Yuvaraj Karan Singh took the Maharaja’ s place and
began to function under the powers assigned to him by the
sai d proclamation, the interimpopular government installed
earlier was functioning as before. On Novenmber 25, 1949,
Yuvaraj Karan Singh issued a proclamation by which he
declared and directed that the Constitution of India shortly
to be adopted by the Constituent Assenbly of India shall, in
so far as it is applicable to the State of Jamu & Kashmr,
govern the constitutional relationship between

280

the State and the contenplated Union of India and shall be
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enforced in the State by him his heirs and successors in
accordance with the tenor of its provisions. He also
declared that the provisions of the said Constitution
shall, as fromthe date of its commencenent, supersede and
abrogate all other constitutional provisions inconsistent
therewith which were then in force in the State. The
preanble to this proclanmation shows that it was based on the
conviction that the best interests of the State required
that the constitutional relationship established between the
State and the Doninion of India should be continued as be-
tween the State and the contenplated Union of India; and it
refers to the fact that the Constituent Assenmbly of India
whi ch had franmed the Constitution of India included the duly
appointed representatives of the State and that the said
Constitution provided a suitable basis to continue the
constitutional relationship between the State and t he
contemplated Union of ~India.. On January 26, 1950, the
Constitution of Indiacanme into force

Thi s procl amati on was followed by the Constitution
(Application to Janmu & Kashmir) Order, 1950 (C. O 10)
which was issued on January 26, 1950, by the President in
consultation with the Government of Janmu & Kashmir and in
exerci se of the powers conferred by cl. (1) of Art. 370 of
the Constitution. 1t came into force at once. Cause (2)
of this order provides that for the purposes of sub-cl. (i)
of Art. 370 of the Constitution, the natters specified in
the First Schedule to the Oder correspond to natters
specified in the Instrunent of ~Accession 'governing the
accession of the State of Janmu & Kashmir to the Dom nion of
India as the matters with regard to which the Dom nion
Legi slature nay make laws for that State; and  accordingly
the power of Parlianent to make laws for that State shall be
limted to the matters specified in the said First Schedul e.
Clause (3) provides that, in addition to the provisions of
Art. 1 and Art. 370 of the Constitution the only other
provisions of the Constitution which shall apply to the
State of Jammu & Kashmir shall be those specified in the
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Second Schedule to the Order and shall so apply subject to
the exceptions and nodifications specified in the said
Schedul e. The First Schedule to the Oder specified 96
items occurring in the Union List; while the Second Schedul e
set out the Articles of the Constitution nmade applicable to
the State together with the exceptions and nodifications.
Later on we will have occasion to refer to sone of these
Articles on which the appellant has relied.

It appears that, after the interimpopular Governnent took
of fice, the Revenue M nister made a statenent of policy at a
neeting of the special staff of revenue officers held in the
Covernor’'s office on August 13, 1950. The Mnister stated
that whatever the difficulties, the Cabinet was detern ned
to go ahead and transfer the proprietorship of the lland to

t he tiller. The main idea underlying t he pr oposed
agricultural reformwas that a land-lord shall not possess
nore than 20 acres of agricultural land. In addition, he

would be allowed 8 kanals for his use and Sagzar and 4
kanals for his second house if in existence, and 10 kanals
for Bedzar or Safedzar. It was contenplated that a
conmittee woul d be appointed to settle the details and ot her
matters incidental to the said agricultural plan

It was presumably in pursuance of this plan adopted by the
interim Cabinet that the Act was pronulgated by Yuvara,
Karan Singh on Cctober 17, 1950. The preanble to the Act
shows that it was promul gated because no | asting inprovenent
in agricultural production and efficiency was possible
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wi thout the removal of the internediaries between the tiller
of the soil and the State, and so for the purpose of
improving agricultural production, it was expedient to

provide for the abolition of such proprietors as own big
| anded estates and to transfer the land held by themto the
actual tiller. The Yuvaraj enacted the law in exercise of
the -powers vested in himunder s. of the. Constitution Act
of 1996 and the’ proclamati on i ssued by Maharaja Hari  Singh
on June 20, 1949. The Act consists of 47 sections and
purports to, carry out its

36
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policy of inproving the agricultural production of the State
by providing for the extinction of the proprietors’ titles
and the transfer of thelands to the tillers, and by setting
up a self-contained machinery for the carry ing out of the
schene of the Act and for settlenent of all incidenta
di sputes arising thereunder

For the purpose of this appeal, however, it is necessary to
refer to a few relevant sections which deal with the broad
features —of the extinction of the proprietors’ rights and
the transfer of lands to the tillers. S. 2 of the Act inter
alia defines land, proprietor and tiller, while s. 3
excludes certain specified |lands fromthe operation of the
Act . Section 4, sub-s. (1) provides for the extinction of
the right of ownership in certain lands and it |ays down
that not withstandi ng anything contained in any |aw for the
time being in force, the right of ~ownership held by a
proprietor in |and other than the land nentioned in sub-s.
(2) shall, subject to the other provisions of  the Act,
extinguish and cease to vest in himfromthe date the Act
cones into force. Sub-section (2) of s. 4 enunerates |ands
which are excluded fromthe operation of sub-s. (1). They
are (a) wunits of land not exceeding 182 kanals including
residential sites, Bedzars and Safedzars, (b) Kahikrishm
areas, Araks, Kaps and uncul turabl e wastes including those
used for raising fuel or fodder, and (c) orchards. The
proviso to sub-s. (2) gives governnent the power to dispose
of lands nentioned in cl. (b) in such a manner as rmay be
recommended by the conmittee to be set up for that purpose.
Section 26 of the Act deals with the question of paynent to
the proprietors. 1t provides that there shall, until ~the
Constituent Assenbly of the State settles the question of
conpensation, wth respect to the land expropriated under
this Act, be paid by the governnment to every proprietor who
has been expropriated, an annuity in the manner indicated in
the section. 1In other words, subject to the final decision
of the Constituent Assenmbly, s. 26 contenplates the paynent
of annuity to the expropriated proprietors according to the
scale prescribed in the section. Wth the rest of the
sections we are not concerned in the present appeal
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After the Act was enacted by the yuvaraj he issued a
procl amation on April 20, 1951, directing that a Constituent
Assenbly consisting of representatives of the people el ected
on the basis of adult franchise shall be constituted
forthwith for the purpose of franming a Constitution for the
State of Jammu & Kashnir. The proclamation sets out the
manner in which nenbers of the said Constituent Assenbly
woul d be el ected and nakes provisions for the holding of the
said elections. 1t also authorised the Constituent Assenbly
to frame its own agenda and nake rules for regulating its
procedure and the conduct of its business. The preanble to
this proclamati on shows that the Yuvaraj was satisfied that
it was the general desire of the people that a Constituent
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Assenbly should be brought into being for the purpose of
framing a Constitution for the State and that it was
conmonly felt that the convening of the said Assenbly could
no |onger be delayed without detrinment to the future well-
being of the State. The Yuvaraj also felt no doubt that the
proclamation issued by the Maharaja on March 5, 1948, in
regard to the convening of the national assenbly as per cls.
4 to 6 no longer net the requirenents of the situation in
the State. Thus this proclamation was intended to neet
expeditiously the popular demand for the franing of a
denocratic constitution ; and it indicates that a decisive
stage bad been reached in the political history of the
State.

In accordance with this proclamation a Constituent Assenbly
was elected and it framed the Constitution for the State.
By the Constitution thus framed the hereditary rule of the
State was abolished, and a provision was nmade for the
election of a Sadar-i-Riyasat to be at the head of the
State. | On Novenber 13, 1952, the Yuvaraj was elected to the
office ~of “the Sadar-i-R yasat and with his election the
dynastic rule of Maharaja Hari Singh came to an end.

On Novenber 15, 1952, the Constitution (Application to Jammu
& Kashmir) Second Anendment Order, 1952 (C. QO 43) was
issued; and it came into force on November 17, 1952. By
this Order the earlier Oder of 1950 was anended as a result
of which all references
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in the said Order to the Rajpramukh shall be  construed as
references to the Sadar-i-Riyasat of Janmu & Kashmir.
Simlarly in the Second Schedule to the said Oder sone
anmendnments were made. On the |, sane day a Declaration (C. O
44) was nade by the President under Art. 370, sub-art. (3)
of the Constitution that from Novenber 17, 1952, the said
Art. 370 shall be operative with the nodification that for
the explanation in el. (1) thereof the new explanation shal
be substituted. The effect of this new explanation was that
the governnent of the State neant the person for the tine
bei ng recogni sed by the President, on the recomendati on of
the Legislative Assenbly of the State, as the Sadar-i-
Riyasat of Jammu & Kashnir acting on the advice of the
Council of Mnisters of the State for the time being .in
force. On  Novenmber 18, 1952, Yuvaraj Karan Singh  was
recogni sed as the Sadar-i-Riyasat of Janmmu & Kashmr.

On May 14, 1954, another Constitution (Application to Jammu
& Kashmr) Order (C. O 48) was made by the President ~which
inter alia applied Art. 31A and 31B to the State wth
certain nodifications and included the Act in the N nth
Schedule of the Constitution. The last two Orders were
i ssued subsequent to the enactnent of the Act and so /they
woul d have no bearing on the decision of the points raised
before us. W have briefly referred to themfor the sake of
conpleting the narrative of the material events.

The wvalidity of the Act is inmpeached mainly on the ' ground
that Yuvaraj Karan Singh had no authority to promul gate the
said Act. It is this argunent which has been urged before
us by M. Chatterjee in different and alternative forns that
needs careful examination. The first attack against the
conpet ence of Yuvaraj Karan Singh proceeds on the assunption
that at the time when Maharaja Hari Singh conveyed his
powers to Yuvaraj Karan Singh by his proclamation of June
20, 1949, he was hinmself no nore than a constitutiona
nonarch and as such he could convey to Yuvaraj Karan Singh
no higher powers. Let us first deal with this argunent.
Prior to the passing of the |Independence Act, 1947, the
soverei gnty of Maharaja
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Hari Singh over the State of Janmmu & Kashmr was subject to
such limtations as were constitutionally inposed on it by

the paranountcy of the British Crown and by the treaties and
agreements entered into between the Rulers of the State and

the British Governnent. It cannot be disputed that so far
as the internal admnistration and governance of the State
were concerned Maharaja Hari Singh, |ike his predecessors,

was an absolute nonarch ; and that all powers |egislative,
executive and judicial in relation to his State and its
governance inherently vested in him This position has been
enphatically brought out by s. 3 of Regulation 1 of 1991
(1934). Though by this Regul ation Maharaja Hari Singh gave
effect to his intention to provide for the association of
his subjects in the matter of |egislation and adm nistration
of the State, by s. 3 he fully preserved in hinmself all of
his pre-existing |egislative, executive and judicial powers.
Section 3 not only preserves the said powers but expressly
provides ‘that” nothing contained in the Regulation shal
affect ~or ~be deenmed to have affected the right and
prerogative of H's H ghness to nmake and pass regulations,
procl amations and ordinances by virtue of his inherent
authority. It is thus clear that the rest of the provisions
of the Regulation were subject to the overriding powers
preserved by Hi s Hi'ghness.

It is, however, urged that this constitutional position was
substantially altered by the subsequent Constitution Act of
1996 (14 of 1996). W are unable to accept this argunent.
Sections 4 and 5 of this Act interns continue to preserve
all the powers |egislative, executive and judicial as well
as the right and prerogative of H s Hi ghness just as much as
s. 3 of Regulation 1 of 1991. It is significant ‘that the
provisions of Pt. |l which deals with the executive;, like
those of Pt. [1Il which deals with the Legislature, ' begin
with the express provision that they are subject to the
provisions of ss. 4 and 5. In other words, the powers
conferred on the executive and the Legislature, limted and
qualified as they are, are nmde expressly subject to the
overriding powers of H s Hi ghness,
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Besides, there are specific provisions in the ~-Act which
clearly enphasise the preservation of the said powers.
Section 24 which enunerates the reserved matters over which
the Praja Sabha had no authority to legis |ate provides by
cl. (i) that the provisions of the Act and the rules  made
thereunder and their repeal or nodi fications constitute
reserved nmatters. Besides cl.(j) confers on. H s Hi ghness
the authority to add other specified nmatters to the list of
reserved nmatters fromtine to tine. These provisions / make
it clear that his Highness could enlarge the 1list of
reserved nmatters thereby Iimting the jurisdiction  of the
Praja Sabha. Simlarly the |egislative procedure prescribed
by s. 31, sub-ss. (2) and (3) clearly shows that it is only
such bills as received the assent of Hi s Hi ghness that be-
cane |law, Hi s Hi ghness’s power to assent or not to assent to
the bills submtted to himbeing absolutely unfettered. The
ordi nances issued by Hi s Hi ghness under s. 38 cannot be
repeal ed or altered by the Praja Sabha by virtue of s. 39 ;
and lastly s. 72 expressly preserves the inherent power and
prerogative of H's Hi ghness. Thus there can be no doubt
that though this Act marked the second step taken by His
Hi ghness in actively associating his subjects with the ad-
mnistration of the State, it did not constitute even a
partial surrender by Hi s Hi ghness of his sovereign rights in
favour of the Praja Sabha. So far as the said powers are
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concerned, the constitutional position under this Act 1is
substantially the same as under the earlier Act.

It is contended by M. Chatterjee that the prerogative
rights which are preserved by ss. 5 and 72 of this Act
represent only such rights as had not been entrusted to the
Praja Sabha and in support of this contention he referred us
to the observation nade by Dicey that " the discretionary
authority of the Crown originates generally not in Act of
Parliament, but in the prerogatives termwhich has caused
nore perplexity to students than any other expression
referring to the constitution. The prerogative appears to
be both historically and as a matter of actual fact nothing
el se than the residue of discretionary or arbitrary
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authority, which it any giventine is legally left in the
hands of the Crown"(1). ~Thi's observation has been cited
with approval by the House of Lords in the case of Attorney-
CGeneral v. De Keyser’'s Royal Hotel Ltd. (2). W do not see
how this statement can assist us in determning the
constitutional status, and the extent of the powers, of
Maharaja Hari— Singh in relation to the governance of the
St ate. The said discussion in Dicey's treatise has
reference to the special features of the history of English
constitutional developnent; and it would naturally be of no
rel evance in dealing with the effect of the Constitution of
1996 with which we are concerned. As we have just indicated
this Constitution enphatically brings out the fact that the
Maharaja was an absol ute nonarch andin himvested all the
| egi sl ative, executive and judicial powers along with the
prerogative rights mentioned in ss. 5 and 72:

Wiilst this was the true —constitutional position the
| ndependence Act , 1947, was passed by t he British
Parliament; and with the |apse of the British paranmountcy
t he Rulers of Indian States were released from the
[imtations inposed on their ~sovereignty by the sai d
paramountcy of the British Ctowm and by the treaties in
force between the British Governnent and the States;  this
was, however, subject to the proviso prescribed by s. 7 of
the Independence Act under which effect had to be given to
the provisions of the agreenments specified inthe proviso,
until they were denounced by the Rulers of the States _or
were superseded by subsequent agreenments. In the result,
subject to the agreenents saved by the proviso, Mharaja
Hari Singh continued to be an absol ute nonarch of the State,
and in the eyes of international |law he might ~conceivably
have clained the status of a sovereign and independent
State. But it is urged that the sovereignty of the Mhar a]
was considerably affected by the provisions of the
I nst runent of Accession which he signed on COctober 25, 1947.
This argunent is clearly untenable. It is true that by cl

| of the

(1) Dicey on " Law of the Constitution ", 9th Ed., P.| 424.
(2) [1920] A C. 508, 526.
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Instrunment of Accession H's Highness conceded to t he
authorities mentioned in the said clause the right to
exercise in relation to his State such functions as may be
vested in themby or under the Government of India Act,
1935, as in force in the said Dom nion on August 15, 1947,
but this was subject to the other terms of the I nst runment
of Accession itself; and el. 6 of the Instrunment clearly and
expressly recognised the continuance of the sovereignty of
Hs H ghness in and over his State. W nust, therefore,
reject the argunent that the execution of the Instrunent of
Accession affected in any manner the |egislative, executive
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and judicial powers in regard to the governnment of the State
whi ch then vested in the Ruler of the State.

There is one nore argunent which has been urged before us on
the question of Maharaja Hari Singh's powers. It is said
that when Maharaja Hari Singh issued his proclanmation on
March 5, 1948, replacing the energency adnministration by a
popul ar interim governnent headed by Sheikh Mohamad
Abdul | ah and constituting a Council of Mnisters who were to
function as a Cabinet and act on the principle of joint
responsibility, he virtually introduced a popul ar denocratic
government in the State, surrendered his sovereign rights,
and became a constitutional nonarch. There is no substance
in this argument. The proclamation nerely shows that, under
pressure of public opinion and as a result of the difficult
and delicate problemraised by the tribal raid, the Maharaja
very w sely chose to entrust the actual admnistration of
the government to the charge of a popular Cabinet; but the
description of the Cabinet as a popular interim government
did not nake the said Cabinet a popular Cabinet in the true
constitutional sense of the expression. The Cabinet had

still to  function under ;the Constitution Act 14 of 1996
(1939) and whatever policies it pursued, it had to act under
the overriding powers of H's Highness. It is thus clear

that until the Maharaja issued his proclamation on June 20,
1949, all his powers |egislative, executive and judicial as

well as his right and prerogative vested in himas before.
That is why the argunment that Mharaja,
289

Hari Singh had surrendered his soverei gn powers in favour of
the Praja Sabha and the popul ar interimgovernment, thereby
accepting the status of a constitutional nonarch cannot be
uphel d.

The next point which calls for our decisionis . Wat was
the effect of the proclamation issued by Maharaja Hari Singh
in favour of Yuvaraj Karan Singh on June 20, 1949 ? The
terns of this proclamation have already been set out by us.
There is no doubt that, during the tenporary period that the
Maharaja wanted to | eave the State for reasons of health, he
conferred on Yuvaraj Karan Singh all his powers and
functions in regard to the government of the State. Si nce
the Maharaja was hinmself an absol ute nonarch, there was no
fetter or limtation on his power to appoint sonmebody else
to exercise all or any of his powers. There was no
authority or tribunal in the State which could question his
right or power to adopt such a course. As Chief Justice

Kania has observed in Re: Delhi Laws Act, 1912 (1) " A
| egi sl ative body which is sovereign |ike an autocratic Ruler
has power to do anything. It may, like a Ruler, by an

i ndi vidual decision, direct that a certain person may be put

to death or a certain property may be taken over by the
State. A body of such character nay have power to~ -nom nate
someone who can exercise all its powers and make all its
decisions. This is possible to be done because there is no
authority or tribunal which can question the right or power

of the authority to do so ". Simlarly, Mahajan, J., has
observed in the sane case that " The Parlianent being a
| egal ommipotent despot, apart -frombeing a |egislature

sinmpliciter, it <can in exercise of its sovereign power
del egate its legislative functions or even create new bodies
conferring on them power to nake laws "; and the |earned
Judge added that " whether it exercises its power of
del egation of legislative power in its capacity as a nmere
legislature or in its capacity as an ommi potent despot, it

is not possible to test it on the touchstone of judicia
precedent or judicial scrutiny as courts of justice in
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Engl and cannot inquire into it
J., has also made sinlar
(1)[1951] S.C.R 747. 765. 766, 889, 969.

In his judgnent Muikherjea

37
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observations after quoting the words of Sir Edward Coke
in regard to the " transcendent and absolute power and
jurisdiction of Parlianent ". Wat is true of the British

Parliament would be truer about an absolute and despotic
nonarch, the exercise of whose J. paranount power as a
sovereign is not subject to any popular and |egislative
control . If that be the true position, the proclamation
issued by WMharaja Hari  Singh authorising Yuvaraj Karan
Singh to exercise all his -powers would clothe himwith al
such powers and he would be in the same position as his
father so long as the proclamation stood.

Besi des, it would be perm ssible to observe that though the
procl amation purports to have been issued on the ground that
Maharaja 'Hari~ Singh was |leaving the State for a tenporary
period for-reasons of health, it was clear even then that
the tenporary departure of the Maharaja really neant his
permanent retirenent fromthe State. It was realised by him
as nmuch as by his subjects that to face the stress and
strain caused by the unusual problens raised by the act of
aggression against the State, it was necessary that he
should quit and young Yuvaraj Karan Singh should take his
pl ace. Thus considered the proclamation really anbunted to
his abdication andinstallation by him of ‘Yuvaraj Karan
Singh as the Ruler of the State. It is, however, not
necessary to consider any further this aspect of the nmatter
in dealing with the authority of Yuvaraj Karan Singh
because, as we have just held, Maharaja Hari Singh was
conpetent to del egate his powers to Yuvaraj Karan Singh for
a tenporary period as his procl amati on purported to do; and
by wvirtue of such delegation,~ Yuvaraj Karan Singh was
clothed with all the authority which his father possessed as
the- Ruler of the State until the (proclamation was 'revoked.
Therefore t he argunent that Mahar aj a Har i Singh’s
proclamation issued on June 20, 1949, did not  confer on
Yuvaraj Karan Singh the specified powers cannot be accepted.
The next contention is that the powers of Yuvaraj Karan
Singh were substantially limted by the proclamation issued
by himon Novenber 25, 1949. W are not inpressed even by
this argunment. By this
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procl amati on Yuvar aj Karan Singh purported to make
applicable to his State the Constitution of Indiawhich was
shortly going to be adopted by the Constituent Assenbly of
India in so far as was applicable; in other words, 'this
proclamation did not carry the constitutional position any
further than where it stood after and as a result- of the
execution of the Instrument of Accession by Mharaja Hari
Si ngh. It is thus clear that the proclamation did not
affect Yuvaraj Karan Singh's authority and powers as the
Rul er of the State which had been conferred on him by the
procl amation of his father issued in that behal f.

M. Chatterjee, however, has very seriously pressed before
us his contention that, as a result of the application of
certain specified articles of the Constitution to the State
of Jammu & Kashmr, all vestiges of sovereignty which
Yuvaraj Karan Singh could have cl ai ned had vani shed; and in
consequence he had beconme nerely a constitutional nonarch of
the State without any legislative authority or powers.
Indeed it is this part of the case on which M. Chatterjee
pl aced consi derabl e enphasis. In this connection, it would
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be relevant to recall that by the Constitution Oder 10, in
addition to the provisions of Art. 1 and Art. 370, certain
ot her provisions of the Constitution were nmade applicable to
the State with exceptions and nodifications as specified in
the Second Schedule. Articles 245, 254 and 255 as well as
Art. 246 as nodified fromPt. X of the Constitution were
applied to the State. Simlarly fromPt. X X Art. 366 was
applied, and fromPt. XX Arts. 370 and 385 were applied.
In this connection it is also necessary to bear in mnd that
Pt . VI which deals with the States in Pt. A of the First
Schedule has not been applied, nor has Pt. Vi1 which
consisted of Art. 238 been applied. Art. 238 provides for
the application of provisions of Pt. VI to States in Pt. B
of the First Schedule. Schedul e Seven which consists of the
three Legislative Lists has also not been applied. It is
thus clear that though by the application of Art. |  the
State becane a part of the territory of India and con-
stituted a State under Part B, the provisions of
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Pt. VI and Pt. WM did not apply to it nor did the Schedul e
prescribing the three Legislative Lists. This fact is of
consi derabl e i mportance and significance in dealing with the
appel l ant’ s contention.

Since M. Chatterjee has strongly relied on the application
of Art. 370 of the /Constitution to the State in support of
his argunent that the Yuvaraj bad ceased to hold the plenary
| egi sl ative powers, it is necessary to exam ne t he
provisions of this Article and their effect. This Article
was intended to make tenporary provisions with respect to
the State of Jamu & Kashmir. It reads thus:

" Art. 370: (1) Notwithstanding anyt hi ng in this
Constitution, -

(a)the provisions of article 238 shall ~not apply in
relation to the State of Jammu & Kashmir;

(b)the power of Parlianment to make |laws for the said State
shall be limted to-

(i)those matters in the Union List and the Con-current
List which, in consultation with the Governnent of the
State, are declared by the President to correspond to
matters specified in the Instrunent of Accession governing
the accession of the State to the Donminion of India as the
matters wth respect to which the Dom nion Legislature  my
make | aws for that State; and

(ii)such other matters in the said Lists as, wth the
concurrence of the Government of the State, the President
may by order specify.

Expl anati on. - For t he purposes of this article, t he
Government of the State means the person for the tine being
recogni sed by the President as the Maharaja of . Janmu and
Kashmir acting on the advice of the Council of Mnisters for
the time being in office under the Maharaja’s Procl amation
dated the fifth day of March, 1948;

(c)the provisions of article | and of this article shal
apply inrelation to that State;

(d)such of the other provisions of this Constitution shal
apply inrelation to that State subject to such exceptions
and nodifications as the President nay by order specify;
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Provided that no such order which relates to the matters
specified in the Instrunment of Accession of the State
referred to in paragraph (i) of sub-clause (b) shall be
issued except in consultation with the Governnent of the
State:

Provi ded further that no such order which relates to matters
other than those referred to in the |last preceding proviso
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shall be issued except wth the concurrence of t hat
Gover nment .

(2) If the concurrence of the Government of the State
referred to in paragraph (ii) of sub-clause (b) of clause
(1) or in the Second proviso to sub-clause (d) of that
clause be given before the Constituent Assenbly for the
purpose of framng the Constitution of the State is
convened, it shall be placed before such Assenbly for such
decision as it nay take thereon

(3) Notwi t hst andi ng anything in the foregoing provisions of
this article, the President may, by public notification
declare that this article shall cease to be operative or
shal | be operative only wth such exceptions and
nodi fications and from such date as he nay specify:

Provi ded that the reconmendati on of the Constituent Assenbly
of the State referred to in clause (2) shall be necessary
bef ore the President issues such a notification."

Clause (1) (b) of this Article deals with the legislative
power ' of ‘the Parlianment to nake laws for the State; and it
prescribes “limtation in that behalf. Under paragraph (1)
of sub-cl. (b) of cl. (1) Parliament has power to nmake |aws
for the State in respect of matters in the Union List and
the Concurrent List which the President in consultation with
the Governnent of the State declares to correspond to
matters specified in the Instrunent of Accession; whereas in
regard to other matters in the said Lists Parlianment may,
under paragraph (ii), have power to |legislate for the State
after such other nmatters have been specified by his order by
the President with the concurrence of the Government of the
St ate. It is significant that paragraph (i) refers to
consul tation with the Governnent of the State while
paragraph (ii) requires its concurrence,
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Having thus provided for consultation wth, and the
concurrence of, the Government of the State, the explanation
shows what the Government of the State neans in this
cont ext . It neans according tothe ,appellant, /not the
Maharaja acting by hinmself in his own discretion, but the
person who is recognised as the Maharaja by the - President
acting on the advice of the Council of Mnisters for the
time being in office. 1t is on this explanation that the
appel | ant has pl aced consi derabl e reliance:

Sub-clauses (c) and (d) of cl. (1) of the Article _provide
respectively that the provisions of Art. | and of the
present Article shall apply in relation to.the State; and
that the other provisions of the Constitution shall apply in
relation to it subject to exceptions and. nodifications
specified by the Presidential order. These provisions. are
i kewi se nmde subject to consultation with, or " concurrence
of, the CGovernnment of the State respectively.

Havi ng provided for the |egislative power of the Parlianent
and for the application of the Articles of the Constitution
to the State, Art . 370, el. (2) prescribes that if the
concurrence of the Government of the State required by the
rel evant sub-cls. of «cl. (1) has been given before the
Constituent Assenbly of Kashmr has been convened, such
concurrence shall be placed before such Assenmbly for such
decision as it nmay take thereon. This clause shows that the
Constitution makers attached great inportance to the fina
deci sion of the Constituent Assenbly, and the continuance of
the exercise of powers conferred on the Parlianent and the
President by the relevant tenporary provisions of Art.
370(1) is made conditional on the final approval by the said
Constituent Assenbly in the said nmatters.

ad. (3) authorises the President to declare by public
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notification that this article shall cease to be operative
or shall be operative only with specified exceptions or

nodi fications; but this power can be exercised by the
President only if the Constituent Assenbly of the State
makes recomrendation in that behalf. Thus the proviso to
el . (3) al so enphasi ses the inmportance
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whi ch was attached to the final decision of the Constituent
Assenbly of Kashmir inregard to the relevant natters
covered by Art. 370.

The appellant contends that the scheme of this Article
clearly shows that the person who woul d be recogni sed by the
Presi dent as the Maharaja of Jamu & Kashmir was treated as

no nore than a constitutional Ruler of the State. |In regard
to matters covered by this Article he could not function or
decide by hinmself ~and in his own discretion. The con-
sultation contenplated by this Article had to be with the
Maharaja ~acting on the advice of the Council of Mnisters

and the /concurrence prescribed by it had to be simlarly
obtai ned " and given, and that brings out the linmtations on
the powers of the Maharaja. It is also urged that the fina

decision in these matters has been deliberately left to the
Constituent Assenbly which was going to be convened for the
framing of the Constitution of the State, and that again
enphasises the limtations inposed on the powers of the
Mahar aj a.

This argunent assumes that under the explanation to Art.
370(1) it is the person recognised by the President as the
Maharaja who has to act on theadvice of’ the  Council of
Mnisters in relation to matters covered by Art. 370. But ,
it is possible to take the view that the said clause really
i ndicates that in recognising any person as the Maharaja of
the State the President has to act on the advice' of the
Council of Mnisters for the tine being in office under the
Maharaj a’ s procl amati on dated March 5,-1948. |[|If that be the
true construction of the explanation, then the argunent
that, before the Maharaja is consulted or his concurrence is
obt ai ned, he nust act on the advice of his Mnisters / would
not be wvalid. W would, however, like to deal with the
argunent even on the assunption that the construction put by
the appellant on the explanation is right.

On the said construction the question which falls to be
determned is: Do the provisions of Art. 370(1) affect the
pl enary powers of the Mharaja in the nmatter of the
governance of the State ? The effect of the application of
the present Article has to be judged in
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the light of its object and its terns considered in._the
context of the special features of the constitutional re-
| ati onship between the State and India. The Constitution-
makers were obviously anxious that the said relationship
shoul d be finally determ ned by the Constituent Assenbly of
the State itself; that is the main basis for, and purport
of, the tenporary provisions nade by the present Article ;
and so the effect of its provisions nust be confined to its
subj ect-matter. It would not be pernissible or legitimte
to hold that, by inplication, this Article sought to inpose
l[imtations on the plenary |legislative powers of the
Maharaj a. These powers had been recogni sed and specifically
provided by the Constitution Act of the State itself; and it
was not, and could not have been, within the contenplation

or conpetence of the Constitution-nmakers to inpinge even
indirectly on the said powers. It would be recalled that by
the I nstrument of Accession these powers have been expressly
recogni sed and preserved and neither t he subsequent
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procl amation issued by Yuvaraj Karan Singh adopting, as far
as it was applicable, the proposed Constitution of India,
nor the Constitution Oder subsequently issued by the
President, purported to inpose any limtations on the said
| egislative powers of the Ruler. Wat form of governnent
the State should adopt was a matter which had to be, and
naturally was left to be, decided by the Constituent
Assenbly of the State. Until the Constituent Assenbly
reached its decision in that behalf, the constitutiona
relationship between the State and India continued to be
governed basically by the Instrument of Accession. It would
therefore be unreasonable to assunme that the application of
Art. 370 could have affected, or was intended to affect, the
pl enary powers of the Mharaja in the nmatter of the
governance of the State. |In our opinion, the appellant’s
contention based on this Article nust therefore be rejected.
The application of Arts. 245, 254 and 255, and of Art. 246

as nmodified,, does -not seemto have any bearing on the
guestion /of the authority and powers of the Ruler of the
State. Their application nerely serves to provide for the
| egi sl ative powers of the Parlianent
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to make laws in respect of nmatters covered by Art. 370.
Incidentally we may point out that the application of Arts.
246 and 254 as provided by the Constitution Order 10 of 1950
has been subsequently nodified by the Constitution Order 48
of 1954. Simlarly Art. 255 which was originally applied by
the first Order has been deleted by the latter Order. Thi s
shows that it was subsequently realised that ' the origina
application of the said Articles prescribed by the earlier
Order was nore anticipatory and notional and required either
suitabl e nodification or cancellation

The appellant has then relied upon the provisions ‘of Art.
385. It provides:

" Art. 385.-Until the House or Houses of the Legislature of
a State specified in Part B of the First Schedule  has or
have been duly constituted and sumoned to neet /for the
first session under the provisions of this Constitution, the
body or authority functioning imediately before t he
comencenent of this Constitution as the Legislature of the
corresponding Indian State shall exercise the powers and
perform the duties conferred by provisions of this
Constitution on the House or Houses of the Legislature of
the State so specified.”

It is difficult to see how this Article supports the

appel l ants contention. |In fact it is not easy to appreciate
what the application of this Article to the State really
meant . As we have already pointed out the application of

the specified Articles to the State was not intended to
affect, and constitutionally could not have affected, the
form of the governnent prevailing in the State -and the
pl enary | egislative powers of the Maharaja in regard to the
government of the State. As in regard to the application of
Arts. 245, 254 and 255, so in regard to this Article as
well, it was subsequently realised that the application  of
the Article was purely notional and could serve no purpose.
That is why by C O 48 of 1954 this Article has been
deleted fromthe list of Articles applied to the State. It
seens to us that the initial formal application of this
Article cannot justify the appellant’s case that the plenary
| egi sl ative powers vesting in the Ruler of the State
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were not only affected but, as the appellant contends,
conpl etely extinguished. The constitutional position in
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regard to the governnment of the State continued to be the

sanme despite the application of this Article. In dealing
with the application of this Article and Arts. 245, 254 and
255, it would be permissible to rely on the rule of

construction set out in Maxwell that " a thing which is
within the letter of a statute is generally to be considered
as not wthin the statute unless it is also the rea
intention of the Legislature It 1is evident that t he
Constitution-makers have treated the problem of Kashmir on a
special basis and that though the association of Kashmir
with India which began with the Instrument of Accession has
been steadily and gradually growi ng closer and closer on a
denocratic basis, it still presents features not common to
any other State included in the Union of India. W have no
doubt that at the tinme when the Act was passed the plenary
| egi slative powers of the Yuvaraj had not been affected in
any manner. The result is that Yuvaraj Karan Singh was
conpetent = to enact the Act in 1950 and so the challenge to
the wvalidity of the Act on the ground that he did not
possess legislative conpetence in that behalf cannot
succeed.

It is clear that the validity of the Act cannot be chal-
| enged on the ground-that the Act did not provide for the
paynment of conpensation. ~ For one thing s. 26 of the Act did
contenplate the paynent of conpensation. Besides, as the
| aw of the State then stood, there was no linmtation on the
| egi sl ati ve power of the Ruler such as is prescribed by Art.
31 of the Constitution; and Art. 31 had not been then
applied to the State. Subsequently when Art.. 31(2) was
extended to the State the Act no doubt became the existing
law and it has been saved by the new and nodified cl. (5) of
the said Article.

There is another aspect of the matter to which reference
must be nmade. Section 26 of the Act had left the fina
deci sion on the question of the paynent of conpensation to
the Constituent Assenbly of the State; and it is comon
ground that the Constituent Assenbly has decided not to pay
any conpensati on. M. Chatterjee contends that this
decision is

(1) Maxwell on
17

Interpretation of Statutes ", 10th Ed., P

invalid because the Constituent Assenbly itself was, not
properly <called and constituted. There is no substance in
this argunment. After Yuvaraj Karan Singh was put in charge
of the duties of governing the State by Miharaja Hari Singh
by his proclanmation issued on June 20, 1949, he began to
function as a Ruler and was entitled to exercise all his
powers in that behalf He realised that the original plan of
Maharaja Hari Singh to call a national assenbly which he
announced on March 5, 1948, would not neet the requirenents
of the situation which had radically changed; —and the
Yuvaraj thought that a Constituent Assenmbly on a broader
basi s should be called and should be entrusted with the task
of framing a Constitution without any delay. It is idle to
suggest that the Yuvaraj was bound to convene the nationa
assenbly on the sane lines as were laid dowmn by Maharaja
Hari Singh in his proclamation and with the same object, for
the same purpose, and subject to the sane conditions. It
was for the Yuvaraj to consider the situation whi ch
confronted himand it was within his conpetence to decide
what solution would satisfactorily nmeet the requirements of
the situation. We have no doubt that the Yuvaraj was
perfectly conpetent to issue the proclanmation on April 20,
1951, under which the Constituent Assenbly ultimtely cane
to be elected and convened. |If the Constituent assenbly was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 20

properly constituted and it decided not to pay any
conpensation to the landlords it is difficult to understand
how the wvalidity of this decision can be effectively
chal | enged.

That |eaves only one question to be considered. It is
contended that the Act is invalid under Art. 254 of the
Constitution because it is inconsistent with the two earlier
Acts, No. 10 of 1990 and No. 4 of 1977. It is unnecessary
to enquire whether there is any repugnancy between the Act
and the earlier Acts to which the appellant refers. |In our
opi nion the argument based on the provisions of Art. 254
must be rejected on the prelimnary ground that it s
i mpossi bl e to invoke the assistance of this Article
effectively because in ternms the essential conditions for

its application are _absent in the present case. Thi s
argument assunes that under. Art. 254(1) if there is
repugnancy between
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any provision of a'law nade by the Legislature of a State
and any provision of an existing law with respect to One of
the matters enunerated in the Concur-rent List, then subject

to the provisions of ~cl. (2), the law nade by t he
Legi sl ature of the State was to the extent of the repugnancy
voi d. The appellant concedes that there is no scope for

applying the provisions of el. (2) of Art. 254 which deals
with cases where the subsequent |aw has been reserved for
the consideration and assent of the  President; but this
aspect of the matter itself shows that the whole Article
woul d i n substance be inapplicable to the State. C ause (2)
of Art. 254, whichis its integral and inportant part,
postul ates that the Legislature of the State, in enacting a
law on the relevant matter nmay reserve it for~ consideration
of the President and his assent, ~and thereby save the
consequences of cl. (1) ; and cl. (2) was clearly inapplic-
able to the State. Besides, it is clear that the essentia
condition for the application of Art. 254(1) is that the
existing law nust be with respect to one of the matters
enunerated in the Concurrent List; in other words, ‘unless it
is shown that the repugnancy is between the provisions of a
subsequent |aw and those of an existing |aw in respect of
the specified matters, the Article would be inapplicable;
and, as we have already pointed out, Schedule Seven which
contains the three Legislative Lists was not then extended
to the State; and it is, therefore, inpossible to predicate
that the natter covered by the prior lawis one of the
matters enunerated in the Concurrent List. ‘That is why Art.
254 cannot be invoked by the appellant. On this view, it is
not necessary to consider whether the construction sought to
be placed by the appellant on this Article is otherw se
correct or not.

The result is that all the grounds urged by the “appellant

against the validity of the Act fail, and so it nust be held
that the High Court was right in taking the view that the
plaintiff had not shown that the Act was ultra vires. The

appeal accordingly fails and is dismssed with costs.
Appeal dism ssed
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