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PETI TI ONER
N RBHAY SI NGH

Vs.

RESPONDENT:
STATE OF MADHYA PRADESH

DATE OF JUDGVENT:
30/ 10/ 1968

BENCH

ACT:

Code of Crimnal Procedure, ss. 369, 430, 417--Appea
against conviction under s. 304 Part Il dismssed by High
Court /in. limne--Thereafter appeal against acquittal for

nur der filed by ~State--State appeal whether can be
ent ert ai ned:

HEADNOTE:
The appellant/ was tried for causing the death of his
nother by inflicting injuries with a spear. The Sessions

Judge convicted the appellant of the offence of cul pable
hom cide not amounting to murder, and sentenced him to
suffer rigorous inprisonment for seven years. An appea
preferred by himfromjail was summarily dism ssed by the
H gh Court. Thereafter the State filed an  'appeal against
the order acquitting the appellant of the offence of
nmur der . The High Court issued notice to the appellant and
after hearing counsel on both sides, convicted the appellant
of the offence of nmurder, and in substitution of the
sentence inposed by the Court of Session, sentenced him to
suffer rigorous inprisonnment for life. Appeal was filed in
this Court by special |eave. On behalf of the appellant it
was urged that the judgnment of the H gh Court ~ disnissing
summarily the appellant’s appeal against conviction under
s. 304 becane final, and that the judgnment of the Court of
Sessions got merged into the judgnent of the Hi gh Court  and
thereafter the High Court was inconpetent in an appeal filed
by the State to nodify that order and convict the -appellant
for the offence of nmurder. Reliance was placed on ss. 369
and 430 of the Code of Crimnal Procedure.

HELD: (i) The right to appeal against the  order of
acquittal is expressly conferred upon the State by s. 417 of
the Code and s. 369 does not purport to place any
restriction upon the exercise of that right. Section 369
occurs in Chapter XXVI and prinma facie applies to “judgnments
of the courts of first instance. [571]

(ii) Finality of the judgment of the Appellate Court
di sclosed by s. 430 is subject to two restrictions i.e. the
j udgrment may be set aside or nodified in an appeal under _s.
417 of the Code by the High Court and in exercise of the
power conferred upon the courts under Ch. XXXI| which deals
with the exercise of power to entertain ref erences and
revi si ons. Judgnent of a High Court in appeal is not
subj ect to the exercise of any appellate or revisional power
exerci sabl e under the Code. The exception declared in s. 430
therefore only applies to judgnment of a court subordinate to
the H gh Court exercising appellate power. [571 G

(iii) There is no warrant for the argunent that when an
appeal preferred by a person convicted of an offence is
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di smssed summarily by the H gh Court under s. 421 of the
Code of Crimnal Procedure. the judgnment of the tria
court gets nerged in the judgnment of the H gh Court and
cannot thereafter be nodified. The sunmary disnissal of the
appeal of the person accused, binds the accused but not the
State which has not been heard. [572 A D

If after the appeal of the accused is sunmarily
di smssed the State or the conplai nant seeks to prefer an
appeal against the order of acquit-
570
tal, the Hgh Court 1is not prohibited by any express
provision or inplication "arising fro.mthe scheme of the

Code from entertaining the appeal. Wen, however, the
High Court issues notice to the State in an appeal by the
accused against the order of conviction and the appeal is

heard and decided on the nmerits all questions determned by
the Hi gh Court either expressly or by necessary inplication
must be deened'to be finally determ ned, and there is no
scope for review ng those orders in any other proceeding:
The reason of the rule: is not so.much the principle of
nerger of the judgnent of the, trial court into the judgnent
of the H gh Court, but that a-decision rendered by the High
Court, after hearing the parties on a matter in dispute is
not l|iable to be reopened between the sane parties in any
subsequent enquiry., [572 E, F]

(iv) The fact that at the earlier hearing the H gh Court
called for the record of the ease fromthe court of session
in exercise of the power under s. 421(2) and after persuing
the record dismssed the appeal, was not relevant in
determ ning the | egal effect of the order of ‘the H gh Court.
[575 DO
UJ.S. Chopra v. State of Bonbay, [1955] 2 S.C R 94,
appli ed.

Pratap Singh v. State of Vindhya Pradesh (Now Madhya
Pradesh) [1961] 2 S.C. R 509, distinguished.

State v. Babulal and Bherumal ;- A I.R 1956 Raj. 67,
State . Kalu, A'1.R 1952 MB. 81 and State v, Mansha
Singh Bhagwant Singh, |I.L.R (1958) Punjab 1475, referred
to.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No.219  of
1966.

Appeal by special .leave fromthe judgnent and order
dated February 7, 1966 of the Madhya Pradesh H gh Court
I ndore Bench in Crimnal Appeal No. 127 of 1965.

H K. Puri, for the appellant.
I. N Shroff, for the respondent.
The Judgnent of the Court was delivered by

Shah, J. The appellant N rbhay Singh was tried before
the Court of Session, Ujain, for causing the death of
Bhagwanti his nother--by inflicting injuries to her with a
spear. The Sessions Judge convicted the appellant of the
of fence of cul pabl e hom ci de not anpbunting to nurder, and
sentenced him to suffer rigorous inprisonment for seven
years. An appeal preferred by the appellant fromjail was
summarily dism ssed by the H gh Court of Madhya Pradesh on
March 16, 1965. Thereafter the State of Madhya Pradesh
preferred an appeal on March 31, 1965, against the order
acquitting the' appellant of the offence of murder. The Hi gh
Court issued notice to the appellant and after hearing
counsel for the State and the appellant set aside the order
of acquittal and convicted the appellant of the. offence of
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nmurder, and in substitution of the order of sentence inposed
by the Court of Session sentenced himto suffer inprisonnent
for life. The appel |l ant has appealed to this Court wth
speci al | eave.
571
Counsel for the appellant urged that the judgment of the
Hi gh Court dated March 16, 1965, dism ssing the appellant’s
appeal from the order of conviction under s. 304 Part |II
|.P. Code becane final, and that the judgnent of the Court
of Session got nmerged into the judgnent of the Hi gh Court
and thereafter the H gh Court was incompetent in an appea
filed by the State to nodify that order and convict the
appellant for the offence of nurder. Counsel relied in
support of his contention upon ss. 369 and 430 of the Code
of Crimnal Procedure. ~Section 369 provides:
"Save  as otherwise provided by this
Codeor by any other law for the tine being in
force or, in the case of a High Court by the

Letters Pat ent or ot her i nstrument
constituting such High Court, no court, when
it has signed its judgnent, shall alter or
"review t he sane except to correct a clerica
error."”

Section 430 provides:
"Judgnments and orders passed by an
Appel l ate Court upon appeal shall be final
except in the cases provided for in section
417 and Chapter XXXI|."

W are wunable to hold that the H gh Court was in the
ci rcunst ances of the case debarred by the provisions relied
upon fromentertaining an appeal by the State -against the
order of acquittal of the offence of nurder passed by the
Court of Session. The right to appeal against the order of.
acquittal is expressly conferred upon the State by 's. 417
of the Code, and s. 369 does not purport to place any
restriction wupon the exercise of that right. Section 369
occurs in Ch. XXV/and prinma facie applies to judgnents of
the courts of first instance. Section 430 applies to
judgrments of appellate Courts; it declares the judgnent of
an appellate Court final except in the cases provided for in
Ss. 417 and Ch. XXXIl. In terns the "provision applies to.
all judgnents of Appellate Courts-Courts of the District
Magi strate, Courts of Session and the High Courts. Finality
of the judgment of the Appellate Court declared by s. 430 is
subject to. two restrictions, i.e. the judgnment may be set
aside or nodified in an appeal under s. 417 of the Code by
the H gh Court, and in exercise of the power conferred upon
the Courts under Ch. XXXI| which deals with the exercise of
power to entertain references and revisions. Judgnent of
a High Court in appeal is not subject to the exercise of any
appel l ate or revisional power exercisable under the Code.
The exception declared in s. 430 therefore only applies to
judgrment of a court subordinate to the Hi gh Court exercising
appel | at e power.

572

There is however no warrant for the argunment that when
an appeal preferred by a person convicted of an offence is
di smissed summarily by the H gh Court under s. 421 of the
Code of Crimnal Procedure, the judgnent of the trial court
gets merged in the judgnent of the High Court and it
cannot thereafter be nodified even at the instance of any
other party affected thereby, and in respect of matters
whi ch were not and could not be dealt with by the H gh Court
when sunmmarily disnissing the appeal. Wen the Hi gh Court
di smsses an appeal of the person accused summarily and
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wi thout notice to the State, the Hi gh Court declines thereby
to entertain the grounds set up for setting aside the
conviction of the accused. That judgnment undoubtedly binds
the accused and he cannot prefer another appeal to the. High
Court against the sane nmatter in respect of which he had
earlier preferred an appeal. But it is a fundanmental rule
of our jurisprudence that no order to the prejudice of a
party my be passed by a court, wunless the party had
opportunity of show ng cause against the making of that
order. When an appeal of a convicted person is summarily
di sm ssed by the H gh Court the State has no opportunity of
being heard. The judgnent summarily dism ssing the appea
of the accused is a judgnent given against the accused and
not against the State or the conplainant. If after the
appeal of the accused is sunmarily dism ssed, the State or
the conpl ai nant seeks to prefer an appeal against the order
of acquittal, the H gh Court.is not prohibited by any
express provision or inplication arising fromthe schene of
the Code fromentertaining. the appeal. Were, however, the
Hi gh Court issues notice tothe State in an appeal by the
accused against the order-of conviction, and the appeal is
heard and decided on the merits, all questions detern ned by
the Hi gh Court either expressly or by necessary inplication
must be deemed to be finally determ ned, and there is no
scope for review ng those orders in any other proceeding.
The reason of the rule is not so nuck the principle of
nerger of the judgnent of the trial court into the judgnent
of the H gh Court, but that a decision rendered by the High
Court after hearing the parties-on a matter in dispute is
not liable to the reopened between the sanme parties in any
subsequent enquiry.

Cases do frequently arise where a person is charged at the
trial with the conm ssion of a grave or nmajor offence and he
is convicted of a mnor offence, the conviction for the
m nor offence amounting to his acquittal for the maj or
of f ence. VWere an appeal against the order of conviction
for the mnor offence at the instance of the convict is
entertained and decided, the State having opportunity of
being heard on the nerits of the dispute., in an /appea
subsequently filed at the instance of the State against the
order of acquittal, the H gh Court 1is precluded from
reconsidering all those matters which were expressly deci ded
or flow as a neces

573

sary inplication of the earlier judgnent. Any other viewis
likely to cause the gravest i nconveni ence in the
adm nistration of justice and the principle of finality of
judgrments would be sadly disturbed. |If, for instance,
against an order of acquittal passed for a grave offence,
the State prefers an appeal and the appeal is sunmarily
di smissed, it would be inpossible to contend that - thereby

the accused is prevented fromfiling an appeal against the
order of conviction. Simlarly where the accused prefers an
appeal against the order of conviction of a mnor offence
and that appeal is summarily dism ssed, the accused cannot
prefer another appeal, but the State will not be precluded
from preferring an appeal against the order of acquitta
because the State had no opportunity of being heard at the
earlier stage. Were, however, notice had been issued in an
appeal at the instance of the accused and the State had art
opportunity of being heard, the decision of the Court will
be regarded as a decision on the nerits of the transacti on
which resulted in the conviction of the accused and that
deci sion cannot be reopened in any subsequent enquiry.
These principles are, in our judgment, supported by abundant
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aut hority.

In UJ.S. Chopra v. State of Bonbay(1l), the appellant
Chopra was convicted by the Trial Mgistrate of an offence
under . the Bonbay Prohibition Act. His appeal to the Hi gh
Court of Bombay was sumarily dism ssed. Thereafter the
State of Bonbay applied to the High Court of Bonbay for an
order for enhancenent of sentence, and notice was issued to
Chopra to show cause agai nst enhancenent of the sentence.
Chopra pl eaded that he was entitled to show cause agai nst
the order of conviction. This Court held that the summary
di smssal of the appeal preferred by Chopra did not
preclude him from showing cause against his conviction
under s. 439 (6) of the Code of Crimnal Procedure, even
though his appeal was sunmarily dism ssed. The case, in our
j udgrent , i nvol ves two propositions--that after t he
di smissal of the appeal of Chopra, an application at the
instance of the State for enhancenment of sentence was
mai nt ai.nabl e, and that Chopra coul d canvass the correctness
of his /conviction, summary dismssal of his appea
notw t hstanding. ~If the principle of merger of judgnent by
a summary dism ssal of the appeal of the accused is wvalid,
the State could not in UJ.S Chopra s case(l) have been
permtted to exercisethe right to apply for enhancenent of
the sentence. Bhagwati, J., speaking for the majority of
the Court expressed the view that a judgnent pronounced by
the High Court in/the exercise of its appellate or
revisional jurisdiction after issue of a notice and a ful
hearing in the presence of both the parties is a fina
j udgrment whi ch replaces the judgenent of the Court of first
i nstance, thus constituting the only
(1) [1955] 2 S.C R 94.

4 Sup. C.1./69--4

574

final judgnent to be executed in accordance wth I aw.
When, however, a petition or appeal presented by a convicted
person fromjail is sunmarily dismissed under s. 421 or a

revi sion application made by himis disnissed in limne the
order passed by the High Court does not anount to an
expression of the opinion of the Court arrived at after due
consi deration of the evidence and all the argunents.

In Pratap Singh v. The State of Vindhya Pradesh (Now
Madhya Pradesh) (1) this Court held that —where a person
convicted has exercised the right of presenting an —appea
fromjail and that appeal has been sunmarily di sm ssed under
s. 421 of the Code of Criminal Procedure, no further appea
lies at his instance through an Advocate. The distinction
between U.J.S. Chopra' s case(2) and Pratap Singh’s case(1l)
is clear: summary dism ssal of the appeal filed by the
accused does not bar any proceeding which the State may be
conpetent to initiate against the order passed in favour of
the accused, but another appeal by the accused after summary
di sm ssal of his earlier appeal is barred.

In The State v. Babulal and Bherumal,(3), a Division
Bench of the Rajasthan High Court held that where the
accused charged under s. 302 |.P. Code was convicted under
s. 324 J.P. Code and the appeal of the accused against his
convi ction under s. 324 |.P. Code was dism ssed by the High
Court on his own prayer that he did not desire to press it
and there was no hearing given to. the State, the order of
the H gh Court was not such a judgnent as woul d preclude the
Hi gh Court from hearing an appeal by the State against the
acquittal of the accused for the of fence under s. 302 J.P
Code.

In State v. Kalu(4) a Full Bench of the Madhya Bhar at
Hi gh Court held that where after an appeal agai nst
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conviction under s. 423 (1 )(b) of the Code of Crimnal
Procedure by the accussed has been dism ssed by an appellate
Bench of the High Court, an appeal filed against an order of
acquittal of the accused of other charges by the State under
s. 417 is not conpetent. |In the view of the Hi gh Court the
reason of the rule is that the earlier decision was final

and if the appeal of the State against acquittal was heard

on nerits, it might disturb the finality of the earlier
j udgrent .

In The State v. Mansha Singh Bhagwant Singh(5) the
Punjab High Court expressed a simlar view In that case

also the accused at the trial charged with the offence
puni shabl e under s. 302 was convicted by the Sessions Judge
of the offence under s. 304 Part |l |.P. Code. In appea
against the order of conviction by the accused the High
Court after hearing 'the State confirmed the

(1) [1961] 2 S.C R 509. (2) [1955] 2 S C R 94.

(3) A IR 1956 Raj. 67. (4) A1.R 1952 MB. 81

(5) I.L.R’ (1958) Punjab 1475.

575

order. An appeal filed by the State against the order of
acquittal of the accused for nurder was hel d not

mai nt ai nabl e.

In State v. Diwanji Gardharji and others(1l) a D vision
Bench of the High /Court of Gujarat apparently held--after
di scussi ng many other points not rel evant here--that when an
appeal of time accused agai nst the order of conviction and
sentence for the offence under s. 304 Part Il |.P. Code has
been dism ssed after a hearing, in an appeal by the State
agai nst the order of acquittal for the offence under s. 302,
the question of the accused having comm tted an offence of
cul pable hom cide not anmounti ng to murder cannot be
all owed to be canvassed.

In the present case the order passed by the High ' Court
at the earlier stage w,rs an order of summary dism ssal of
the appeal flied by the accused. No notice of appeal flied
by the accused was given to the State, and the State had no
opportunity of being heard thereon. It is true ‘that the
H gh Court had at the earlier hearing called for the ‘record
of the case fromthe Court of Session in exercise of the
power under s. 421 (2) and after persuing the record had
di sm ssed the appeal. But that is not rel evant in
determ ning the legal effect of the order of the H gh Court-
The appeal fails and is dism ssed.

' Appeal disnissed
3 GQuj. L.R 882.
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