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Dr. AR Lakshnmanan, J.
ClVIL APPEAL NO 1727 OF 2005

Thi s appeal was filed by the Enployees State |nsurance

Corporation (in short the "ESIC') against the final judgnment and
order dated 11.05.2004 passed by the Hi gh Court of Judicature

at Allahabad in CMWP No. 6920 of 1986. The H gh Court

di sposed off the wit petition with certain directions which are in
chall enge in this appeal by the ESIC

C. A No. /2006 @SLP (C) NO’ 18215 OF 2004
Leave granted.

This appeal was filed by the ESIC against the final judgnment

and order dated 11.05.2004 passed by the said Court in CMWP
No. 27607 of 1998 which was di sposed off by the H gh Court with
certain directions which are in challenge in this appeal.

C. A No. /2006 @SLP (C) NO. 4202 COF 2005
Leave granted.

Thi s appeal was filed by the ESIC against the final judgnent

and order dated 16.09. 2004 passed by the said Court in CMWP
No. 32843 of 1997 which was disposed off by the H gh Court with
certain directions as covered by the earlier decision in CMWP.
No. 6920 of 1986.

Since parties to the above three appeals and the question of

| aw to be decided are the sane, by consent of parties, all the
three matters were taken up together for final disposal.
Respective enpl oyer, the Trade Union and the State of U P. have
been i npl eaded as party respondents in these appeals.

We shall now take up the facts nmentioned in civil appeal No.
1727 of 2005 for reference. Since the facts are identical in other
matters we are not stating themin the other cases.

A wit petition No. 6920 of 1986 was filed by the Distilleries
and Cheni cal Mazdoor Union, Meerut against the State of U P.,
the ESIC and the Conpany, nanely, Central Distilleries and
Breweries Limted (CSBL) nmerged with Shaw Wal |l ace Distilleries
Limted (SWL) for seeking direction in the nature of mandanus
not to realise any contribution fromthe workmen of respondent
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No. 2- herei n.

The writ petition was admtted and an interimorder was

passed stating that, neanwhile no deduction shall be nmade
towards the contribution of ESIC fromthe menbers of the
petitioners-Uni on under the ESI Act.

An application was filed on behalf of respondent No.2 herein
for vacation/suitable nmodification of the order, in order to
safeguard the interest of the Conpany keeping in view all the
provisions of the Act. On 17.07.1987, the Court, after hearing al
the parties on the application of the conpany, confirned the
previous order dated 19.05.1986 with the nodification that "no
deduction shall be made fromthe enpl oyer or the enpl oyees
towards the contribution under the ESI Act provided the
respondent - enpl oyers shall pay the nedical allowance to its

wor knen. "

An application for nodification of the order dated

17.07.1987 was filed by respondent No.2 herein to substitute the
words "provide" and "facility" instead of "pay" and "al |l owance".
The Court nodified the above order dated 17.07.1987 as sought
for.

The writ petition remained pending and no contribution was
ei t her deducted or deposited. ~ Managenment continued to provide
the nedical facility to its worknmen as directed by the Court,
whi ch fact has not been disputed either by the ESIC or by the
worknmen. The ESIC'did not file any counter affidavit/opposition
to the wit petition.” The wit petition was finally heard and
di sposed of f along with another wit petition No. 27607 of 1998
whi ch had been fil ed by another enployees Union

Anot her Union - Distilleries and Breweries Shram k Sangh

Meerut filed wit petition No. 27607 of 1998 against the State
Government of U. P., ESIC and CDBL on the ground-that no

nedi cal facility has been provided by the ESIC Authority in the
area and the exenption application filed before the Secretary of
Labour Departnent has not been decided and sought direction
fromthe Court not to realise any contribution fromthe workers
of the Union under the ESI Act and al so sought exenption from
applicability of the Act for the enpl oyees of CDBL

An interimorder was passed in the wit petition to the

ext ent\ 005.

"No recovery should be nmade under the ESI Schene

fromthe salary of the workmen. M. Burnman submits

on instruction that all the menbers of the Union are

agreed and have given undertaking through himthat in

case the petition fails in the event anpbunt recoverable

for the period during the interimorder remain operative

shal |l be recovered fromtheir salary in a suitable

mont hly instal ment."

No counter was filed by the State and the ESIC and t he
interimorder was confirnmed in the said wit petition. An
application for anendnent of the wit petition was filed by the
Union in the said wit petition for extending the coverage to the
dai l y/ contractor workers since they are also the nenbers of their
Uni on. The aforesaid anendnment application was all owed.  The
CDBL filed an application for stay. Final argunents were heard
by the High Court and a detail ed judgnent was passed in the

wit petition No. 6920 of 1986 and by the same order wit
petition No. 27607 of 1998 was al so di sposed off. The Court has
or der ed:

"Under these circunstances, we direct that no

contribution shall be realized fromthe enpl oyer or

enpl oyees till today towards E.S.|1 contribution, but

fromtoday onwards they will start paying E S

contribution and enpl oyee may avail benefit of the E S

Schene"
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Cvil Appeal No. /2006 @ SLP NO. 4202 OF 2005

This appeal filed against the final judgment and order dated

16.09.2004 in CMWP. No. 32843 of 1997 was di sposed off by a

| earned Single Judge of the High Court. The said wit petition

was di sposed off on the ground that the controversy in this wit

petition is covered by the decision of the said Court rendered in

wit petition No. 6920 of 1986. Considering the aforesaid

subm ssion, |earned Single Judge disposed off the wit petition

with a direction that no contribution shall be realised fromthe

enpl oyer or enployees till today i.e. 16.09.2004, but from

16. 09. 2004 onwards they will start paying ESI contribution and

the enpl oyee may avail benefit of the ESI schenme. Wth the

af oresai d observations, the wit petition was di sposed off finally.
W heard M. C.S. Rajan, |earned senior counsel ably

assisted by M. V.J. Francis for the appell ant-Corporation and

M. Anil Divan, |earned senior counsel for the enmployers and al so

heard | earned counsel -appearing for the respective enpl oyees

Union. M. C-/S. Rajan, |earned senior counsel nade the

fol | owi ng subm ssi ons:

a) that the inmpugned order of stay granted earlier, and

| ater becane part of the final order, does not anobunt

to postponing the enforcenment of notification and,

therefore, is in clear violation of the principles laid

down by this Court /in various decisions.

b) that the inmpugned direction is not in contravention of

the principles laid down by this Court in Kanoria

Chemi cals and Industries Ltd. And Others vs. UP

State Electricity Board and Ot hers reported in

(1997) 5 SCC 772.

c) that the directions given by the High Court not to

deduct contributions are not contrary to the lawlaid

down by this Court in Gasket Radiators Pvt. Ltd. Vs.

Enpl oyees’ State | nsurance Corporation and

Anot her reported in (1985) 2 SCC 68.

d) that the H gh Court has failed to appreciate that after

the dismssal of the main proceedings, the stay and

other interimorders granted therein cones to an end

and it is the duty of the Court to put parties in the

same position they would have been but for the

interimorders of this Court.

e) that when once the main case has been di sposed off

the parties are relegated to the original position and

the managenent is liable to pay the contributions of

the enpl oyer and the enpl oyees. Further, the ESI Act

is a beneficial piece of social security |legislation

provisions of the Act will have to be construed with

that end in viewto pronote the scheme and avoid any

m schi ef .

f) that the inmpugned order of stay granted earlier and

| ater becane part of the final order, anpbunted to

post poni ng the enforcenment of the notification and,

therefore, it is in clear violation of the principles laid

down by this Court in Enployees’ State |nsurance

Corpn. Vs. Kerala State Handl oom Devel opnent

Cor pn. Enpl oyees Union (CITU), Kannur, Dist.

Kannur, Kerala and Qthers, (1994) 1 SCC 268. The

| ear ned seni or counsel has also relied on certain other

judgrments of this Court.

0) that the inmpugned direction of the H gh Court wll

have far-reaching inplications on the enforcenent of

the provisions of the Act and will also give benefit to

those enpl oyers by thensel ves or through enpl oyees

to obtain stay orders fromthe H gh Court under

Article 226 of the Constitution of India and thereby
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assisting themindirectly and, therefore, this is a fit

case for interference by this Court under Article 136 of

the Constitution of India.

Counter affidavit has been filed by respondent No.1

Mazdoor Union and the respondent No.2-enpl oyer.

M. Anil Divan, |earned senior counsel invited our attention

to the various orders passed by the High Court in the wit
petition on 19.05.1986, 17.07.1987, 09.03.1988 and the fina
order passed by the H gh Court in the inpugned judgnent. Qur
attention was also drawn to the petition to vacate the ex-parte
order dated 19.05.1986 passed by the H gh Court with a prayer
to suitably nodify to safeguard the interest of the nanagenent
with regard to the anomalies nentioned in the counter affidavit.
It is stated in the counter affidavit that the worknmen got the
facilities contenpl ated under the ESI Act and that the worknen
did not get the medi cal allowance but the managenent pays

nmore in the formof its ESI contribution than what it woul d pay
in the formof nedical allowance to the worknen. It is also
stated that the distance of the dispensary fromthe factory is
nearly 8 kns. which is highly inconvenient for the worknmen to
really avail of the facility intended to be provided to them In
view of the ex-parte order, the ESI deductions of the menbers of
the Uni on have been stopped and in conpliance with the Court’s
Order the management was not deducting the ESI contributions

of its workmen. However, the aforesaid order, according to the
| earned seni or counsel for the nanagenent, though has been
conplied with is creating, inter alia, nmany anonalies.

a) The Court has not nmade it clear as to what shall be the
effect of the stoppage of the deductions on the statutory
liability of the answering respondent contenpl ated

under sections 40 and 41 of the ESI Act.

b) It has al so not been nade clear as to what shall be the
consequences if a workman dies or sustains-injury

during the substance of the interimorder as it is very

likely that the Corporation in such an event may take a

stand of not compensating the worknmen for the injury

sustained as their contribution.is not being paid to the

Cor por ati on.

c) That the answering respondent is neverthel ess

depositing 5 per cent contribution without any benefit

toits worknen and it is just and proper that so long as

the deductions are not being nade the answering

respondent should al so not be obliged to pay its E. S.
contribution with regard to its worknen.

Wth the above avernents, the managenent enpl oyer fil ed

the petition to vacate the ex-parte order granted by the High
Court on 19.05.1986 or to suitably nmodify the same to safeguard
the interest of the managenent in regard to the anomalies
nentioned in the paragraphs (supra). However, the Hi gh Court,
by its order dated 17.07.1987 instead of vacating the interimstay
confirmed the same with certain nodifications that “no deduction
shal | be nade either fromthe enpl oyer or fromthe enpl oyees
towards the contribution under the ESI Act. The said order was
again nodi fied on 09.03.1988 to the effect that the words
"paynents" and "al | owances" occurring in order dated

17.07.1987 shall be substituted by the words "provide" and
"facility".

That the appellant has not referred to or nentioned about

the two inmportant orders that has been passed by the Hi gh
Court. The said order would show that:

"The enpl oyer conpany have initially opposed the wit

petition filed by the Enpl oyees Union and had al so

prayed for vacation of the ex-parte interimorder dated

19. 05. 1986 passed by the Hi gh Court and/or prayed for

sui table nodification of the order to safeguard the
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i nterest of the respondent conpany (enployer), in view
of the provisions of the Act. However, the H gh Court
after hearing the parties, confirmed the interimorder
dated 19.05.1986 and directed that no deduction shal

be made either fromthe enployer or the enpl oyees
towards the contribution under ESI Act provided the
respondent enpl oyer shall pay nedical allowance to its
wor kmen. Respondent No. 2 again applied for

nodi fication instead of medical allowance, Respondent
No.2 was providing/willing to provide nmedical facilities.
The High Court thereafter by order dated 09.03.1988
substituted the words "paynent” and "al |l owances” wth
"provide" and "facilities™ Therefore with the nodification
of the initial ex parte order dated 19.05.1986 by
subsequent orders dated 17.07.1987 and 09. 03. 1988,

the respondent No.2 was restrai ned from naki ng
contribution to ESIC and was directed to provide

medi cal facilities to the enpl oyees.

ESI C was ‘not providing nedical facilities to the

enpl oyees-in asnuch as the enpl oyees thensel ves

contented in the wit petition that the hospital of ESIC
was nmore than 12 kns away fromthe factory and even
ordinary nedical facilities are not available to them and
it was therefore, inpossible for themto avail of the
facilities."

It is submitted by | earned seni or counsel that under

conpul sion of the above order, the enployer conpany did, in

fact, provided nedical facilities to the enployees as per directions
of the H gh Court and that the enployees were also fully satisfied
with the nmedical facilities provided by the enployer and have
never raised any grievance till date.” It is also submtted that the
respondent - conpany has spent | arge anount of noney in view of

the order of the Hi gh Court for providing nedical facilities and
subsequently al so paid nmedical allowances to the enpl oyees. It

is stated that if the Hi gh Court had not passed the order of

i njunction, the respondent-conpany woul d have contributed to

the ESIC instead of spending nonies on the nedical facilities and
al l owances. |In these circunstances, M. Anil Divan subnitted

that it would be unfair and unjust to make the enployer to pay
contribution towards ESIC since in |lieu of the contribution to
ESIC, the enployer provided nedical facilities as per-the
directions of the H gh Court and it woul d cause extrene and

grave hardship to the enployer if it is required to pay
contribution for the past for no fault of its owm. It is also
submitted that no party should suffer because of the orders of

the Court if duly conplied wth.

W see nuch force, substance and nerit in the above

subm ssi on of the | earned senior counsel

It is further pertinent to see that the first interimorder was
passed by the Hi gh Court on 19.05.1986 and it was nodified on

the application of the respondent No.2 on 17.07.1987 and
09.03.1988. The interimorders were not chall enged at ‘all by the
ESI C and were thus accepted. Despite the pendency of the

matter for 17 years, the ESIC did not file any reply or counter
affidavit in the wit petition nor filed any application for
variation/vacation of the stay as stated in the special |eave
petition and in fact accepted the interimorder. It was, thus, not
di sputed by the ESIC that the enpl oyees were not getting any

nedi cal facilities fromESIC and they were in fact getting nedica
facilities fromthe enpl oyer.

The Hi gh Court observed as foll ows: -

"However, since there was an interimorder of this

court dated 19.05.1986 as nmodified on 17.07. 1987,
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whi ch directed that no deduction shall be made from
the enpl oyer or enpl oyees towards contribution for
E.S.I, and in fact E.S. I facility was not availed by the
enpl oyees of respondent No. 3 hence in our opinion it
woul d be unfair if the respondent No.3 and its

enpl oyees are directed to pay contribution for the
peri od when they never got this facility. Learned
Counsel for respondent No.3 has stated that the
respondent No.3 was giving nedical relief to its

enpl oyees on its own and no nedi cal benefit was given
by the E.S.1 Corporation. Under these circumstances,
we direct that no contribution shall be realized from
the enpl oyer or enployees till today towards E. S
contribution, but fromtoday onwards they will start
payi ng E.S.1 Contribution and enpl oyees nmay avai
benefit of the E.S. | Scheme. Wth the above
observation, this petition is disposed off finally."

In our opinion, the H gh Court was fully justified in passing

the judicious order after considering the equities by directing the
enpl oyer and the enpl oyees to make ESI C contribution for the
future i.e. fromthe date of disposal of the wit petition and
shoul d not bear with the liability for the past inasmuch as the
enpl oyees of the respondent No.2 has not avail ed any nedica
facilities fromESIC and at the sane tine the enpl oyer was
providing the nedical facilities due tointerimorder of the High
Court. In these circunstances, the order passed by the Hi gh
Court, in our considered opinion, neets the ends of justice and
does not require interference by this Court under Article 136 of
the Constitution of India.

This apart it is inmportant tonote that inthe past 17 years

when the interimorders passed by the Hgh Court was enforced,
several enployees have left/retired and were paid the entire

sal ary wi thout any deduction and, therefore, it will be inpossible
for the enployer to recover the part of the enployees contribution
in respect of the ESIC fromthe enployees.

A separate counter affidavit was filed by the Mazdoor Union

in support of the enpl oyer.

As regards the question of |aw raised by |earned counsel for

the ESIC regarding the view taken by the Hi gh Court, we are of

the opinion that the view taken by the H gh Court was on

account of the peculiar facts and circunstances of the case. As
al ready noticed, the deduction of contribution of the nenbers of
the Uni on had been specifically stayed by the Hi gh Court and the

same continued for a period of 18 years till the disposal of the
petition and that none of the nmenmbers of the Union had avail ed
facilities of the ESI. In our view, passing of the final order by the

H gh Court directing the paynent of ESI contribution fromthe
date of the said judgnent does not anbunt to postponing the
enforcenent of notification and the sane is also not in violation
of the principles laid down by this Court in the various
judgrments referred to above. There has been no postponenent of
the enforcenent of the notification in view of the peculiar

ci rcunst ances of the case, nanely, the non-availability of the
facilities, non-deduction of contribution fromthe nmenbers of the
Union for 18 long years, provision of nedical relief by the
Managenent. The High Court had directed deduction of
contribution with effect fromthe date of the judgnent, which, in
our opinion, is perfectly justified.

This apart, the nenbers of the Union included casual

temporary, contractual, badli worknmen and it will be practically
i npossible to find each and every nenber of the Union to recover
their contribution for the last 18 years and in fact sone of the
wor kmen who woul d have been the enpl oyees during all these

years woul d have left, expired etc. and on account thereof also
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their contribution cannot be recovered. The judgnments relied on
by counsel for the appellant are distinguishable on facts and on
aw. The order passed by the High Court, in our opinion, is
perfectly justified in view of the facts and circunstances of the
case and it has been repeatedly held by this Court that such a
relief can be granted in the peculiar facts and circunstances of
the case and that there can be an exception as in the present
case and, therefore, it cannot be said that the directions issued
by the High Court are not correct or that they are contrary to the
power under Article 226 of the Constitution of India.

The High Court, in our opinion, while disposing off the wit
petition filed by the Union has taken a just, pragmatic, fair and
judicious view after considering all the equities and facts and
ci rcunst ances of the case.  Extrene hardship m ght have been
caused to both the enployer as well as the enpl oyee since no

nmedi cal facilities have been availed by the worknen fromESIC
and the enployer had provided nedical facilities to the workmen
as per the Court orders and al so had paid nedi cal allowances.

In the result, all the three appeals are dism ssed and the

j udgrment s _passed by the H gh Court are affirned. However,

there will _be no order as to costs.

The question of lawis left open to be decided in an

appropriate case.




