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ACT:

Constitution of \ India, 1950, “Article 136 read wth
order XXI of the Suprenme Court” Rules, 7966-Concurrent
finding of fact, when can be reopened by the Supreme Court
in an appeal by Special Leave, expl ai ned.

Evi dence - Reappreciation of evidence in'the context of
m nor di screpanci es, expl ained.

Evi dence- Corroborati ve evidence inrape cases-Wether
when and to what extent corroboration to the testinmony of a
victimof rape is essential to establish the charge.

HEADNOTE

The appell ant, a government servant enployed in the
Sachi val aya at Gandhi nagar was found guilty, by the Sessions
Judge, Mehsna, of serious charges of sexual m sbehaviour
with two young girls (aged about 10 or 12 and was convicted
for the offence of rape, outraging the nodesty of wonen, and
wrongful confinenent The appeal carried to the H-gh Court
substantially failed. The H gh Court affirned the orders of
convi ction under section 342 |.P.C. for wongfully confining
the girls and conviction under Section 354 |.P.C~  for
outraging the npdesty of the two girls. Wth regard to the
nore serious charge of rape on one of the girls, the H gh
Court came to the conclusion that what was established by
evi dence was an offence or attenpt to commit rape and not of
rape. Accordingly, the conviction wunder Section 376 was
altered into one under Section 376 read with Section Sl |
l.P.C

Di sm ssing the appeal and nai ntaining the conviction on
all counts, Court
N

HELD: 1:1 A concurrent finding of fact as recorded by
the Sessions Court and affirmed by the Hi gh Court, cannot be
reopened in an appeal by Special Leave wunless it is
established (1) that the finding is based on no evi dence or
(2) that the finding is perverse, it being such as no
reasonabl e person could have arrived at even if the evidence
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was taken at its face value or (3) the finding is based and
built on inadnissible evidence, which evidence if excluded
from vision, woul d negate the prosecution case or
substantially discredit or inmpair it or (4) sone vital piece
of evidence which would tilt the balance in favour of the

convict has been overl ooked, di sregarded, or wongly
di scarded. The present is not a case of such a nature. [285
G H, 286 A

1: 2. Discrepancies which do not go to the root of the
matter and shake the basic version of the wtnesses
theref ore cannot be annexed with undue
281
i nportance. Mbre so when the all inportant "probabilities-
factor" echoes in favour of the version narrated by the
Wi tnesses. The reasons-are: (1) By and large a wtness
cannot be expected to possess a photographic nmenory and to
recall the details of _an incident. It is not as if a video
tape is replayed on the nental screen; (2) ordinarily it so
happens that a witness is overtaken by events. The w tness
coul d not' _have antici pated the occurrence which so often has
an element of surprise. ~The nmental faculties therefore
cannot be expected to be attuned to absorb the details; (3)
The powers of observation differ from person to person. What
one may notice, another may not. An object or nmovenment m ght
enboss its inmage on one person’s nind whereas it mght go
unnoticed on the part of another; (4) By and |arge people
cannot accurately 'recall a conversation and reproduce the
very words wused by ‘themor heard by them They can only
recall the mai n pur port of ~ the conversation. It is
unrealistic to expect a witness to be a human tape recorder
(5) In regard to exact time of an incident, or the tine
duration of an occurrence, usually, people nake their
estimates by guess work on the spur of the nonent at the
time of interrogation. And one cannot expect people to make
very precise or reliable estimates in such matters. Again,
it depends. On the ’'tinesense’ of individuals which varies
fromperson to person. (6) ordinarily a wtness cannot be
expected to recall accurately the sequence of events which
take place in rapid succession or in a short tine span. A

witness is liable to get confused, —or mixed up, when
interrogated |ater on; (7) A witness, though wholly
truthful, is liable to be overawed by the court atnosphere

and the piercing cross exani nation made by counsel and out
of nervousness nix up facts; get confused regardi ng sequence
of events, or fill wup details frominagination on the spur
of nonment. The subconscious mind of the witness sonetines so
operates on account of the fear of |ooking foolish, or being
di shelieved, though the witness is giving a truthful and
honest account of the occurrence wi tnessed by him Perhaps it
is a sort of a psychol ogical defence nmechani smactivated on
the spur of the noment. [286 B-H, 287 A-E]

2:1. Corroboration is not the sine-quo-non for a
conviction in a rape case. In the Indian setting, refusal to
act on the testinony of a victumof sexual assault in-the
absence of corroboration as a rule, is adding insult to
injury. Viewing the evidence of the girl or the wonen who
conplains of rape or sexual nolestation with the aid of
spectacles fitted with lenses tinged with doubt, disbelief
or suspicion, is to justify the charge of male chauvinismin
a mal e dom nated society. [287 F. 288 C- D

Rameshwar v. The State of Rajasthan, [1952] S.C R 377
@ 386 foll owed.

2:2. Corroboration may be considered essential to
establish a sexual offence in the backdrop of the socia
ecol ogy of the Western Whirld. It is wholly unnecessary to
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i mport the said concept on a turn-key basis and to
transplant it on the Indian soil regardless of the

al together different atnosphere, attitudes, nores, responses
of the Indian Society, and its profile. The identities of
the two worlds are different. The solution of problens
cannot therefore be idential. It 1is conceivable in the
Western Society that a female may | evel false accusation as
regards sexual nolestation against a nmale for severa
reasons such as:-(1) The fernale may be a 'gold

282

digger’ and mmy well have an economic notive-to extract
noney by holding out the gun of prosecution or public
exposure; (2) She mmy be suffering from psychol ogica
neurosis and nmay seek an escape fromthe neurotic prison by
phant asi zi ng or inmagining a situation where she is desired,
want ed and chased, by nales. (3) She may want to weak
vengence on the male for real or imaginary wongs. She may
have a ~grudge against a particular nmale, or nmales in
general, and may have the design to square the account; (4)
She may. ‘have been induced to do so in consideration of
econoni ¢ rewards, by a person-interested in placing the
accused in a conpromising -or enbarassing position, on
account of personal or political vendetta; (5) She may do so
to gain notoriety or publicity or to appease her own ego, or
to satisfy her feeling of self-inportance.in the context of
her inferiority conplex; (6) She may do so on account of
jealousy; (7) She may do so to win synpathy of others; (8)
She may do so upon being repulsed. By and large these
factors are not rel evant to 1ndia, and the Indian
Conditions. [288 F-H, 289 A-E]

2:3. Rarely wll a girl or a wonan-in |India nake such
fal se all egations of sexual assault, whether she belongs to
the urban or rural society, or, sophisticated, or, not-so
sophi sticated, or, unsophisticated society. Only very rerely
can one conceivably conme accross an - exception or two and
that too possibily from anongst the urban elites. Because: -
(1) A girl or a worman in the tradition bound non-perm ssive
Society of India would be extrenely reluctant even to admt
that any incident which is likely to reflect on her chastity
had ever occurred; (2) She woul d be consci ous of the danger
of being ostracised by the Society or being | ooked down by
the society including by her own fam |y nmenbers, relatives,
friends, and neighbours; (3) She would have to brave the
whol e world; (4) She would face the risk of losing the love
and respect of her own husband and near relatives, and of
her matrinonial home and happi ness being shattered; (5) If
she is unmarried, she would apprehend that it ~would be,
difficult to secure an alliance with a suitable match froma
respectable or an acceptable famly; (6) |t would -al nost
inevitably and alnobst invariably result in nental torture
and suffering to herself; (7) The tear of being taunted by
others will always haunt her; (8) She would feel extrenely
enmbarrassed in relating the incident to others being over
powered by feeling of shane on account of the upbringing in
atradition bound society where by and |arge sex is taboo;
(9) The natural inclination would be to avoid giving
publicity to the incident lest the famly name and famly
honour is brought into controversy; (10) The parents of an
unmarried girl as also the husband and nenbers of the
husband’s famly of a married woman, woul d al so nmore often
than not, want to avoid publicity on account of the fear of
social stigma on the famly nane and fanmily honour; (11) The
fear of the victim herself being considered to be
prom scuous or in sone way responsible for the incident
regardl ess of her innocence; (12) The reluctance to face
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interrogation by the investigating agency, to face the
court, to face the cross exam nation by Counsel for the
culprit, and the risk of being disbelieved, acts as a
deterrent. In view of these factors the victins and their
relatives are not too keen to bring the culprit to books.
And when in the face of these factors the crine is brought
tolight there is a built in assurance that the charge is
genui ne rather than fabricated. [289 F-H, 290 A-E]

283

2:4. On principle the evidence of a victimof sexua
assault stands on par wth evidence of an injured wtness.
Just as a witness who has sustained an injury (which is not
shown or believed to be self-inflicted) is the best witness
inthe sense that he is least likely to excul pate the rea
of fender, the evidence of a victim of a sex-offence is
entitled to great - wei ght, absence of corroboration
notw t hst andi ng. And while corroboration in the form of eye
Wi t ness account ~of an independent wtness nmay often be
forthcomng i n physical assault cases, such evidence cannot
be expected” in sex offences, having regard to the very
nature of — the offence. |t would therefore be adding insult
to injury to insist on corroboration drawing inspiration
fromthe rules devised by the courts in the Western Wrl d.
[290 E-G

2:5. Therefore, if the evidence of the victimdoes not
suffer from any basic infirmty, and the ’probabilities-
factor’ does not render it unworth of ‘credence, as a genera
rule, there is no reason to insist on corroboration except
fromthe nmedical evidence, where,~ having regard to the
circunst ances of the case, nedical evidence can be expected
to be forthcom ng, subject to the follow ng qualification
Corroboration may be insisted upon when a wonman. having
attained majority is surprised in a conpromnsing position
and there is a likelihood of her having I|evelled such an
accusation on account of the instinct of self-preservation.
O when the 'probabilities-factor’ ~is found to be out of
tune. [290 G H, 291 A-B]

2:6. To countenance the suggestion, in the instant
case, that the appellant has been falsely roped in‘at the
instance of the father of P.W 2 who was supposed to have
some enmity agai nst the appellant would be wong. Odinarily
no parents would do so in Indian Society as at present and
thereby bring down their own social status and spoil their
reputation in Society, not to speak of the danger ~ of
traumatic effect on the psychol ogy of their daughter. Having
regard to the prevailing nores of the Indian Society, it is
i nconcei vable that a girl of 10 or 12 would invent on her
own a false story of sexual nolestation. Mreover, the
nedi cal evidence fully supports the finding of the /High
Court that there was an attenpt to conmit rape on P.W 1 by
the appellant. [291 G H, 292 A-D

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 68
of 1977.

Appeal by Special Leave fromthe Judgnent and order
dated 15th Novenber, 1976 of the G@ujarat H gh Court in
Crimnal Appeal No. 832 of 1976.

R H Dhebar and B. V. Desai for the Appellant.

R N. Poddar for the Respondent.

The Judgnent of the Court was delivered by
284

THAKKAR, J. To say at the begi nning what we cannot help
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saying at the end: human goodness has |imts-hunman depravity
has none. The need of the hour however, is not exasperation

The need of the hour is to nmould and evolve the | aw so
as to nmke it nore sensitive and responsive to the demands
of the time in order to resolve the basic problem "Wether
when, and to what extent corroboration to the testinony of a
victimof rape is essential to establish the charge." And
the probl em has special significance for the wonen in |India,
for, while they have often been idolized, adored, and even
wor shi pped, for ages they have also been exploited and
deni ed even handed justice-Sixty crores anxious eyes of
Indian a women are therefore focussed on this problem And
to that problemwe will presently address oursel ves.

The | earned Sessi ons Judge Mehsana found the appel | ant,
a Covernnent servant -~ enployed in the Sachivalaya at
Gandhi nagar, guilty of seri ous char ges of sexua
m sbenavi our with ~two young girls (aged about 10 or 12) and
convi cted the appellant for the offence of rape, outraging
the nodesty of wonen, and wongful confinement. The appea
carried to the High Court substantially failed. The Hi gh
Court affirned the order of conviction under Sec. 342 of the
I ndi an Penal Code for ~wongfully confining the girls. The
H gh Court al so sustained the order of conviction under Sec.
354 of the Indian ‘Penal” Code for outraging the nodesty of
the two girls. Wth regard to the nore serious charge of
rape on one of the girls, the H gh Court cane to the
conclusion that what was established by evidence was an
of fence of attenpt to conmit rape and not of rape.
Accordingly the conviction under Sec. 376 was altered into
one under Sec. 376 read with Sec. 511 of the Indian Pena
Code. The appellant has  preferred the present appeal with
speci al | eave.

The incident occurred on Sunday, Septenber 7, 1975, at
about 5.30 p.m at the house of the appellant. The evidence
of PPW 1 and PPW 2 shows that they went to the house of
the appellant in order to nmeet hi's daughter (belonging to
their owmn age group of 10 or 12) who happened to be their
friend. The appellant induced themto enter his’' house by
creating an inpression that she was at hone, though, i'n fact
she was not. Once they were inside, the appellant closed the
door, undressed himself in the presence of both the girls,
and exposed hinself. He asked PW 2 to indulge in an
i ndecent act. P.W 2 started crying and fled fromthere:
PW 1
285
however coul d not escape. She was pushed into a cot, and was
made to undress. The appellant sexually assaulted her. P.W
1 was in distress and was weeping as she went out.. She
however <could not apprise her parents about what ' had
transpired because both of themwere out of Gandhinagar
(they returned after 4 or 5 days).

It appears that the parents of P.W 1 as well as
parents of P.W 2 wanted to hush up the matter. Some
unexpected devel opments however forced the issue. The
residents of the locality sonmehow canme to know about the
i ncident. And an alert Wman Social W rker, P.W 5
Kundanben, President of the Mhila Mandal in Sector 17,
Gandhi nagar, took wup the cause. She felt indignant at the
way in which the appellant had m sbehaved with two girls of
the age of his own daughter, who al so happened to be friends
of his daughter, taking advantage of their hel pl essness,
when no one el se was present. Having ascertained fromP.W 1
and PPW 2 as to what had transpired, she felt that the
appel l ant shoul d atone for his infamus conduct. She
therefore called on the appellant at his house. It appears
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that about 500 wonen of the locality had al so gat hered near
the house of the appel l ant. Kundanben requested the
appel l ant to apol ogi ze publicly in the presence of the woman
who had assenbled there. |If the appellant had acceded to .
this request possibly the matter m ght have rested there and
m ght not have cone to the court. The appellant, however,
nmade it a prestige issue and refused to apol ogi ze. Thereupon
the police was contacted and a conplaint was | odged by P. W
1 on 19 Sept. 1975. PPW 1 was then sent to the Medica
officer for nedical exam nation. The nmedical examnination
di scl osed that there was evidence to show that an attenpt to
conmit rape on her had been nmade a few days back. The
Sessions Court as well ‘as the High Court have accepted the
evi dence and concluded that the appellant was guilty of
sexual m sbehavior with PW_ 1 and P.W 2 in the nanner
all eged by the prosecution and established by the evidence
of PPW 1 and P.W 2. Their evidence has been considered to
be worthy  of acceptance It is a pure. finding of fact
recorded by the Sessions Court and affirmed by the High
Court. Such a concurrent finding of fact cannot be reopened
in an appeal by special leave unless it is established: (1)
that the finding is based on no evidence or (2) that the
finding is perverse, it being such as no reasonabl e person
could have arrived at even if the evidence was taken at its
face value or (3) the finding is based and built on
i nadm ssi bl e evidence, which evidence, if excluded from
vision, would negate the prosecution case or substantially
di scredit
286
or inpair it or (43 sone vital piece of evidence which would
tilt the bal ance in  favour of the conviect ‘has been
over | ooked, disregarded, or wongly discarded. The present
is not a case of such a nature. The finding of quilt
recorded by the Sessions Court as affirned by the H gh Court
has been chal | enged mainly on the basis of m nor
discrepancies in the evidence. W do not consider it
appropriate or permssible to enter upon a reappraisal or
reappreciati on of the evidence ‘in the context of 'the m nor
di screpanci es pai nstakingly highlighted by |earned counse
for the appellant. Over much inportance cannot be attached
to m nor discrepancies. The reasons are obvi ous:
(1) By and | arge a witness cannot be expected to
possess a photographic nmenory and to recal
the details of an incident. It is not as if a
vi deo tape is replayed on the nental screen
(2) ordinarily it so happens that a witness is
overtaken by events. The w tness could not
have anticipated the occurrence which so
often has an el enent of surprise. The nental
faculties therefore cannot be expected to be
attuned to absorb the details.
(3) The powers of observation differ from person
to person. Wat one may notice, another nay
not. An object or novement mght enboss its
i mage on one person’s mnd whereas it m ght
go unnoticed on the part of another
(4) By and | arge peopl e cannot accurately recal
a conversation and reproduce the very words
used by themor heard by them They can only
recall the min purport of the conversation
It is unrealistic to expect a witness to be a
human t ape recorder
(5) In regard to exact tinme of an incident, or
the time duration of an occurrence, usually,
peopl e make their estinmates by guess work on
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the spur of the nonment 1.1 at the time of
i nterrogation. And one cannot expect people
to nake very precise or reliable estinates in
such matters. Again, it depends on the time-
sense of individuals which varies from person
to person.
287

(6) Odinarily a wtness cannot be expected to
recall accurately the sequence of events
which take place in rapid succession or in a
short time span. A witness is liable to get
confused, or mxed up when interrogated |ater
on.

(7) A witness, though wholly truthful, is liable
to be overawed by the court atnosphere and
the piercing cross examnation made by
counsel and out of nervousness mx up facts,
get confused regardi ng sequence of events, or
fill-up details fromimgination on the spur
of the monment. The sub-conscious mnd of the
wi tness sometimes so operates on account of
the fear of~ looking foolish or bei ng
di shelieved though the witness is giving a
truthful and honest account of the occurrence
wi tnessed by himPerhaps it is.a sort of a
psychol ogi cal defence nechanism activated on
the spur of the nonent.

Di screpanci es ‘which do not go to the root of the matter
and shake the basic version of the wtnesses therefore
cannot be annexed with undue inportance. NModre so when the
all inmportant "probabilities-factor" echoes in favour of the
versi on narrated by the wi tnesses.

It is nowtine to tackle the pivotal issue as regards
the need for insisting on corroborationto the testinony of
the prosecutrix in sex-offences. This Court, in Rameshwar v.
The State of Rajasthan, (1) has declared that corroboration
is not the sine que-non for a conviction in a rape case. The
utterance of the Court in Rameshwar may be replayed, across
the tinme-gap of three decades which have whistled past, in
the inimtable voice of Vivian Bose, J. who spoke for the
Court

The rule, which according to the —cases has

hardened into one of | aw, is not t hat
corroboration is essential before there can be a
convi ction but t hat t he necessity of

corroboration, as a matter of prudence, except
where the circunstances make it safe to dispense
with it, nust be present to the mnd of the judge
288
The only rule of lawis that this rule of prudence
must be present to the mind of the Judge or the
jury as the case may be and be understood and
appreciated by himor them There is no rule of

practice that there nust, 1in every case, bhe
corroboration before a conviction can be allowed
to stand."

And whilst the sands were running out in the tine
glass, the crine graph of offences against wonmen in India
has been scaling new peaks fromday to day. That is why an
el aborate rescanning of the jurisprudential sky through the
| enses of 'l ogos’ and 'ethos’, has been necessitated.

In the Indian setting, refusal to act on the testinony
of a victim of sexual assault in the absence of
corroboration as a rule, is adding insult to injury. Wy
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should the evidence of the girl or the woman who conpl ai ns
of rape or sexual nolestation be viewed with the aid of
spectacles fitted with lenses tinged with doubt, disbelief
or suspicion ? To do so is to justify the charge of male
chauvinismin a male dominated society. W nust anal yze the
argunent in support of the need for corroboration and
subject it to relentless and renorsel ess cross-exani nation

And we nust do so with a logical, and not an opiniated, eye
inthe light of probabilities with our feet firmy planted
on the soil of India and wth our eyes focussed on the
I ndi an horizon. W nmust not be swept off the feet by the
approach made in the Western Wirld which has its own socia

mleu, its own social nores, its own permssive val ues, and
its own code of life. 'Corroboration may be considered
essential to establisha sexual offence in the backdrop of
the social ecology of the Wstern Wrld. It is wholly
unnecessary to inport the said concept on a turn-key basis
and to transplate it ~on the Indian soil regardless of the
al t oget her di fferent atnosphere, attitudes, nores, responses
of the Indian Society and its profile. The identities of the
two worlds are different. The solution of problenms cannot
therefore be identical. It is conceivable in the Wstern
Society that a female may level false accusation as regards
sexual molestation ‘against a male for several reasons such
as:

(1) The fenmale may be a 'gold digger’ and may
wel | have an economic notive to extract noney
by holding' out the gun - of prosecution or
publ i c exposure.

289

(2) She may be suffering from psychologica
neurosis and nmmy seek an escape from the
neurotic prison by phantasizing or inmagining
a situation where she is desired, wanted, and
chased by mal es.

(3) She may want to weak vengence on the male
for real or imaginary wongs. She may have a
grudge against a particular nale, or nales in
general, and may have the design to-square
the account.

(4) She may have been induced to do so in
consi deration of econom c rewards, by a
person interested in placing the accused ina
conprom sing or enbarassing position,~ on
account of personal or political vendatta.

(5) She may do so to gain notoriety or publicity
or to appease her own ego or to satisfy her
feeling of self-inportance in the context of
her inferiority conplex.

(6) She may do so on account of jeal ousy.

(7) She may do so to win sympathy of others.

(8) She may do so upon being repul sed.

By and large these factors are not relevant to India,
and the Indian conditions. Wthout the fear of making too
wi de a statenents or of overstating the case, it can be said
that rarely wll a girl or a wnan in India make false
all egations of sexual assault on account of any such factor
as has been just enlisted. The statenent is generally true
inthe context of the urban as also rural Society. It is
also by and large true in the context of the sophisticated,
not so sophisticated, and unsophisticated society. Only very
rarely can one conceivably cone across an exception or two
and that too possibly from anobngst the wurban elites.
Because: (1) A girl or a woman in the tradition bound non-
perm ssive Society of India would be extremely reluctant
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even to admt that any incident which is likely to reflect
on her chastity had ever occurred. (2) She would be
consci ous of the danger of being ostracised by the Society
or being |ooked down by the Society including by her own
famly menbers, relatives, friends and neighbours. (3) She
woul d have to brave the

290

whole world. (4) She would face the risk of losing the | ove
and respect of her own husband and near relatives, and of
her matrinonial home and happi ness being shattered. (S) If
she is unmarried, she would apprehend that it would be
difficult to secure an alliance with a suitable match froma
respectable or an acceptable famly. (6) It would al nost
inevitably and alnobst invariably result in nental torture
and suffering to herself. (7) The fear of being taunted by
others will always haunt ~her. (8) She would feel extrenely
enbarrassed in relating the incident to others being over
powered by a feeling  of shame on account of the upbringing
ina tradition bound society where by and large sex is
taboo. (9) ~The natural inclination would be to avoid giving
publicity to the incident lest the  famly name and famly
honour is brought into controversy. (10) The parents of an
unmarried girl as also the husband and nenbers of the
husband’s famly of a married woman would al so nmore often
than not, want to /avoid publicity on account of the fear of
social stigma on the famly nane and fanmily honour. (11) The
fear of the victim herself being considered to be
prom scuous or in.sone way responsible for the incident
regardl ess of her innocence. (12) The reluctance to face
interrogation by the investigating agency, to face the
court, to face the cross exam nation by Counsel « for the
culprit, and the risk of being disbelieved, acts as a
deterrent.

In view of these factors the ~victins and their
relatives are not too keen to bring the culprit to books.
And when in the face of these factors the crinme is brought
tolight there is a built-in ‘assurance that the charge is
genuine rather than fabricated.. On principle the evidence
of a victimof sexual assault stands on par with evidence of
an injured wtness. Just as a w tness who has sustai ned an
injury (which is not shown or believed to be self inflicted)
is the best witness in the sense that he is least likely to
excul pate the real offender, the evidence of a victimof a
sex-offence 1is entitled to great weight, absence  of
corroboration notw thstanding. And while corroboration in
the form of eye w tness account of an independent w tness
may often be forthcomng in physical assault cases, such
evi dence cannot be expected in sex offences, having regard
to the very nature of the offence. It would therefore be
adding insult to injury to insist on corroboration draw ng
inspiration from the rules devised by the courts- in the
Western Wrld. Obseisance to which has perhaps becone a
habit presumably on account of the col onial hangover. W are
therefore of the opinion that if the evidence of the victim

does not suffer from any basic infirmty, and the
probabilities-factors does not render it unworthy of
credence, as a genera
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rule, there is no reason to insist on corroboration except
fromthe nedical evidence, where, having regard to the
circunst ances of the case, nedical evidence can be expected
to be forthcom ng, subject to the follow ng qualification

Corroboration may be insisted upon when a wonman having
attained majority is found in a conpromsing position and
there is a likelihood of her having levelled such an
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accusation on account of the instinct of self-preservation
O when the 'probabilities-factor’ is found to be out of
t une.

Now we return to the facts of the present case. Testing
the evidence fromthis perspective, the evidence of PW 1
and P.W 2 inspires confidence. The only notive suggested by
defence was that there was sone history of past trade union
rivalry between the father of P.W 2 and the appellant. It
nmust be realized that having regard to the prevailing nores
of the Indian Society, it is inconceivable that a girl of 10
or 12 would invent on her own a false story of sexua
nol estation. Even at the age of 10 or 12 a girl in India can
be trusted to be aware of the fact that the reputation of
the entire famly would be jeopardi sed, wupon such a story
bei ng spread. She can be trusted to-know that in the Indian
Society her own future chances of getting married and
settling down in arespectable or acceptable fanmly woul d be
greatly marred if any such story calling into question her
chastity were to gain circulation in the Society. It is also
unt hi nkabl e~ t hat the parents would tutor their mnor
daughter to invent such a story in-order to weak vengence
on soneone. They woul d not do so for the sinple reason that
it would bring down -their own social status in the Society
apart from ruining the future prospects of their own child.
They woul d al so be expected to be conscious of The traumatic
effect on the psychology of the child and the disastrous
consequences likely to ensue when she grows up. She herself
woul d prefer to suffer the injury andthe harassment, rather
than to wundergo the harrowi ng experience of lodging a
conplaint in regard to a charge reflecting on her own
chastity. We therefore refuse to countenance the suggestion
nade by the defence that the appellant has  been falsely
roped in at the instance of the father of P.W 2 who was
supposed to have some enmity against the appellant. It is
unt hi nkable that the parents  of P.W~ 2 would tutor her to
invent a story of sexual msbhehavior on the part of the
appellant merely in order to inplicate himon account of
past trade wunion rivalry. The parents would have also
reali zed the danger of traumatic effect on the psychology of

their daughter. 1In fact it would have been considered to be
extremely distasteful to
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broach the subject. It is unthinkable that the parents would
go to the length of inventing a story of sexual assault on
their own daughter and tutor her to narrate such a version
which would bring down their own social status and spoi
their reputation in Society. Ordinarily no parents would do
so in Indian society as at present. Under the circunstances
the defence version that the father of P.W 2 had tutored
her to concoct a false version in order to falsely inplicate
the appellant nust be wuncerenoniously thrown overboard.
Besi des, why should the parents of P.W 1 nmar the future
prospects of their own daughter ? It is not alleged that
P.W 1 had any notive to falsely inplicate the appellant. So
also it is not even suggested why P.W 1 should falsely
inmplicate the appellant. From the st and poi nt of
probabilities it is not possible to countenance the
suggestion that a false story has been concocted in order to
falsely inplicate the appellant. The nmedical evidence
provided by P.W6, Dr. Hemangini Desai, fully supports the
finding of the Hgh Court that there was an attenpt to
conmit rape on P.W 1. Under the circunstances the
concl usion reached by the Hi gh Court cannot be successfully
assail ed.

The only question that now remains to be considered is
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as regards the sentence. The appellant has behaved in a
shockingly indecent manner. The magnitude of his offence
cannot be overenphasized m the context of the fact that he
m sused his position as a father of a girl friend of PW 1
and- PW 2. PW 1 and P.W 2 were visiting his house
unhesitatingly because of the fact that his daughter was
their friend. To have nisused this position and to-have
tricked them into entering the house, and to have taken
undue advantage of the situation by subjecting them to
sexual harassnment, is a crine of which a serious view nust
be taken. But for the followi ng facts and circunstances, we
woul d not have countenanced the prayer for |eniency
addressed to us on behalf of the appellant. The specia

circunstances are these. The appellant has lost his job in
view of the conviction recorded by the Hgh Court. The
i nci dent occurred sone 7 years back. The appeal preferred to
the H gh Court was dismissed in Novenber 15, 1976. About 6-
1/2 years  have el apsed thereafter. In the viewthat we are
taking the appellant will have to be sent back to jail after
an interval - of about 6-1/2 years. The appellant nust have
suffered great— humiliation in the Society. The prospects of
getting a suitable match for his own daughter have perhaps
been marred in view of the stigma in the wake of the finding
of guilt recorded against himin the context of such an
of f ence.
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Taking into account the cunmul ative effect of these
circunst ances, and' an overall view of the matter, we are of
the opinion that the ends of Justice will be satisfied if
the substantive sentence inposed by the H . gh Court for the
of fence under Sec. 376 read with Sec. 511 is reduced from
one of 2-1/2 years R |I., to one of 15 nonths" R I. The
sentence of fine, and in default of fine, wll be course
remai n undi sturbed. So also the sentence inposed in the
context of the offence under Sec. 342 and Sec 354 of the
Indian Penal Code wll remin Jintact. Subject to the
nodi fication in the sentence to(the aforesaid extent the
appeal fails and is disnissed The appellant shall ‘surrender
in order to undergo the sentence. The bail bonds will stand
cancel | ed.

S R Appeal ~di sm ssed.
294




