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ACT:

Sea Custons Act 8 of 1878-Inports & Exports Act 18 of 1947-
Effect of s. 3 (2) of Act 18 of 1947-Whether only s. 19 of
Act 8 of 1878 attracted or other provisions also Sea Custons
Act whether applicable to Santhal Parganas in Bihar-Land
Custonms Act 19 of 1924 whether applicable to  Santha
Par ganas- Power of CGovernor under Art. 244 & Fifth Schedul e
of Constitution of India 1950 toextend laws to schedul ed
areas- Cl oves whet her 'prohibited goods’ under Act 18 of 1947
and Inmports Control Order 1955-Wether dutiable under |ndian
Tariff Act 1934-Power of |nspectors  of Central” Excise
enpl oyed on Central Excise & Custons Intelligence work to
make arrests and seize cloves under s. 173 & s. 178 of ~ Sea
Custons Act-Effect of notifications under s. 6 of Sea
Custons Act, nanely, Notification No. 69-Cus. dated 28
Septenber 1951 and CBR Notification 1. L. Cus. -dated  25th
january. 1958 Sea Custons Acts. 178A-Onus of proof under

HEADNOTE:

One Nazir Man was arrested at Pakur Railway Station in the
Sant hal Parganas of Bihar by two Inspectors and a constable
bel onging to the Central Excise Department. The Inspectors
were enployed on Central Excise and Customs Prevention
intelligence work. Two bags of clove& on which duty was
required to be paid under the Inports Control Order 1955,
but had not been paid, were seized fromthe possession of
Nazir man who had | ocked hinmself inside the latrine of a
railway compartment in the said station. The arrest and
seizure were effected wunder ss. 173 and 178 of the Sea
Custons Act 1878. Helped by certain persons, Nazir M an

escaped and the <cloves were also taken away. In the
scufflee the said two |Inspectors were i njured, one
grievously. Alongwith four others Nazir Man was tried in

connection wth the incident. The charges against the
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accused included the of fences of offering resistance to the
| awful  Apprehension of Nazir Man and of causing hurt to a
public servant in the discharge of his official duties.
Four of the accused including the three appellants were
convicted by the trial Court. The H gh Court disnissed
their appeals. In appeal by special |eave against the
judgrment of the High Court the appellants contended before
this Court that : (1) The Sea Custons Act, 1878 did not
apply to the place of occurrence and, therefore, the arrest
purporting to have been, made under ss. 173 and 178 of that
Act and the seizure of the cloves were unlawful. (ii) The
Land Customs Act 1924 did not apply to the place of
occurrence and therefore the Inspectors were not officers of
Custons who could invoke the authority of the Land Custons
Act, 1924 to arrest and seize the appellant Nazir M an
(iii) The seizure of cloves was not authorised by s. 178 of
the Sea Custons Act 1878 nor was the arrest authorised under
s. 173 of he Sea Custons Act 1878; (iv) Section 178A of the
Sea Custons Act 1878 could not apply because there was no
notification to attract the application of the said section
HELD : (i) The Sea Customs Act, 1878 was applicable to the
Santhal Parganas by virtue of s. 3(2) of the Inports &
Exports Control Act, 1947

up. C1./70-16

234

which had been nmade applicable by the Governor to the
Sant hal Parganas under Bi har Regul ation 1 of 1951
Sub-section (2) of 's. 3 of the Inmports & Exports Contro
Act, 1947 enacts that goods to which any order - under sub-
section (1) applies shall be deened to be goods of which the
i mport or export has been prohibited under's. 19 of the Sea
Custons Act, 1878 and the second linb of subsection (2) of
s. 3 is that all the provisions of that Act (The Sea Custons
Act, (1878) shall have effect accordingly. To accede to the
contention on behalf of the appellants that only s. 19 of
the Sea Custons Act, 1878 will apply and no other provisions

of the Sea Custons Act, 1878 wi |l ‘be effective or operative
will be not only -to render the words "and all the
provisions of that Act shall have effect" otiose but also
nugat ory. When the statute enacts that all the provisions
of that Act shall have effect accordingly, it will be _an
error to hold in spite of the | anguage of such |[|egislation
that the provisions of the Sea Custons act shall not have

effect. the effect of bringing into an Act, the provisions
of an earlier Act is to introduce the incorporated sections
of the wearlier Act into the subsequent Act as if these
provi si ons have been enacted in it for the. first tine. [242
H 250 Di

Al that can be said on the authority of the Madras Custons
case is that if s. 19 of the Sea Customs Act 1878 were
repealed then the Sea Custons Act 1878 would  not be
attracted. Section 19 of the Sea Custons Act, 1878 has not
been, repeal ed and was extant and is now re-enacted as S. 11
in the Sea Customs Act, 1962 and there has been
correspondi ng change in the Inmports and Exports Control Act,
1947 by reference to the Sea Custons Act, 1962 and s. 11
thereof. [243 H|

The Col | ector of Custons, Madras v. Nathella Sanpathu Chetty
JUDGVENT:

The Secretary of State for India in Council v. Hi ndustan
Co-operative Insurance Society Ltd., referred to

Re : Wod' s Estate, [1881] 31 Ch. D. 607, applied.

Bi har Regulation 1 of 1951. was not in excess of the
Covernor’'s powers. The Santhal Parganas are included in the
Schedul ed. Areas dealt wth in Art. 244 and the Fifth
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Schedule to the Constitution. Paragraph 5 in the Fifth
Schedule deals with |aws applicable to Scheduled Areas.
Sub- paragraph 2 of Paragraph 5 enacts that the Governor may
make regul ations for the peace and good governnent of any
area in a State which is for the time being a Schedul ed
Area. Under sub-paragraph 3 of paragraph 5 the Governor may
repeal or anend any Act of Parliament or any Act of the
| egislature of the state or any existing law which is for
the time being applicable to the area in question. The
Bi har Regulation | of 1951 is a valid piece of |egislation
emanating fromthe legislative authority of the Governor in
its plenitude of power. The contentions s did not include
the that the Governor’s power of making regul ation power to
apply laws and that the Bihar Regulation | of 1951 is either
pi ece of delegated |egislation or a conditional |egislation

could not be accepted. [245 B-C, H

Riel v. The Queen, L.R 10 A C. 657, referred to.

(ii) The Land Custons Act, 1924 was not applicable to the
Santha. Parganas as an 'existing law within the nmeaning of
Art. 372(1) of the

Constitution. it was al so not nade applicable to the Santha

Par ganas -by the CGovernor by the exercise of power under the

CGCovernment of India Act or the Constitution. Nevert hel ess
by virtue of notification No. 6
235

Cus. dated 28th Septenber, 1951 under section 6 of the Sea
Custons Act, 1878 and notification No. CBR Notification 1

L. Cus. dated 25th January, 1958 (as anended in My, 1958)
the two Inspector’s.in the present case had  authority to
arrest the appellant Nazir Man and to seize the bags of
cloves in his possession.

From the said notifications it appeared that under s. 6 of
the Sea Custons Act, 1818 Land Custonms Oficers arc
appointed O ficers of Custons. Secondly, the notification
under the Land Custons Act is that all the officers
mentioned therein including the Inspectors of Central Excise
enployed on the Central Excise or Custons Preventi on
Intelligence Wrk and attached to the Headquarters are’ Land
Cust ons Oficers. The conbi ned effect of bot h t he
notifications is that the Inspectors of Central Excise in
the present case were Land Custonms O ficers and Oficers of
Custonms as a result of the application of the Sea Custons
Act, 1878. [246 H, 251 B-D

(iii) (a) The inport of cloves was prohibited under the
I mports Control Order 1955 nade under s. - 3 of the Inports
& Exports Control Order 1947. They were al so dutiable goods
under the Indian Tariff Act, 1934 which was applicable to
the Sant hal Parganas being one of the Acts mentioned in._the
Schedule to the Santhal Parganas Settlenent  Regulation

1872. Bei ng prohibited goods under the Inports & Exports
Control Act, 1947 cloves are deened to be prohibited under
s. 19 of the Sea Custons Act, 1878. [250 Al

(b) The-evidence in the present case established t he
following facts. First, the appellant Nazir Man had in
possessi on two bags of cloves and no duty was paid on those
cloves. Secondly the said appellant kept the cloves in two
bags and concealed the sane in the latrine of the railways
conpart nent. Thirdly, the cloves were dutiable goods -and
there was prohibition on the inmport of those goods.
Fourthly, the place o f occurrence was at a distance of only
11 & 12 mles fromthe East Pakistan border. Fifthly,
cl oves are not grown in India. These ci rcunst ances
i ndi cated a reasonabl e suspicion and, therefore the Oficers
were justified in arresting the appellant Nazir Man tinder
section 173 of the Sea Customs Act, 1878. 1251 E]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 16

(iv) In the absence of special notification under s, 178A of
the Sea Custons Act. 1878 specifying goods to which the
section applies, the onus of proof under t hat section
cannot be placed on persons whose goods are seized for
viol ati on of other provisions of the Sea Custons Act, 1878.
In view of the fact that in the present case the seized
articles were renoved by the accused it was unnecessary to
deal any further with this aspect of the case because if any
order was passed for return of the bags the order could not
be enforced [ 251 E

&

CRI M NAL APPELLATE JURL.SDI CTI.ON: Crimnal Appeal No. 182 of
1966.

Appeal by special 1eave fromthe-judgnment and order dated
January 31, 1966 of the Patna High Court in Crimnal Appea

No. 210 of 1966.

Raneshwar. Dial and A. D. Mathur, for the appellants.

Lal Narayan Sinha, Advocate-Ceneral for. the State of Bihar
and, U. P. Singh, for the respondent.
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L. M Singhvi and S P. Nayar, for the Union of India.

Lal Narayan Sinha, Advocate-General for the State of Bihar
and D. Goburdhun, for the State of Bihar

The judgnment of the Court was delivered by

Ray, J.-This is an appeal by special l'eave fromthe judgnent
of the High Court at Patna challenging first the authority
of the Excise Inspectors as O ficers of Custons, nanely,
public servants and secondly their power, to arrest Nazir
Man and seize 2 bags of cloves fromhis possession under
sections 173 and 178 respectively of the Sea Custons Act,
1878.

The facts giving rise to this appeal are as follows. On 13
Decenber, 1961, Inspectors Uma Shankar and Bi suddha Nand Jha
and Constable Bishan Singh, all ‘belonging to the Centra

Exci se Departnent were on checking patrol 'duty on 330 Down
Barauni passenger train proceeding fromBarharwa to  Pakur
which are Railway Stations in Santhal Parganas in Bihar

The appel l ant Nazir M an was travelling by Barauni passenger
train. VWen the train stopped at Pakur the excise staff
found Nazir Man in the latrine of one of the conpartnents
of the train with two bags of cloves wei ghi ng about 2 pounds
10 seers. The door of the latrine was cl.osed. | nspect or
Urma Shankar pushed the door when it was opened from-  inside.
Ura Shankar disclosed his identity and asked if~ duty had
been paid for the cloves. Nazir Man answered in -the

negati ve. I nspect or Una Shankar thereupon seized the / bags
and arrested Nazir Man. Wile this was being done, the
train started. Shortly after the train had started it
stopped at a level crossing in consequence of one 'of the
persons of the excise staff pulling the alarm chain. The

excise staff got down,with Nazir Man. The tw bags of
cl oves were al so brought down. Certain persons collected on
the spot. Nazir Man is alleged to have been rescued by
ot her appellants and the bags of cloves were taken away. In
the scuffle that ensued, one of the |Inspectors received
sinmple injuries and the other a grievous injury.

The three appellants Nazir M an, Ram Kirpal Bhagat and Ganga
Dayal Shah and two ot her persons Jhaman M an and Raghunath
Prasad Yadav were all charged under section 147, 149, 333
and 379 of the Indian Penal Code for forming an unlawfu

assenbly in assaulting Inspectors Um Shankar and B. N. Jha
and in rescuing accused Nazir Man fromtheir |awful custody
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and in renmoving two bags of seized cloves from their
possessi on. The accused persons with the exception of
Raghunath Prasad Yadav were further charged under section
332 of the Indian Penal Code for voluntarily causing hurt to
Ura Shankar a public

237

servant in the discharge of his public duties. The accused
with the exception of Nazir Man were charged under section
225 of the Indian Penal Code for intentionally offering
resi stance to the | awful apprehension of accused Nazir M an
Nazir Man was also charged under section 7 of the Land
Customs Act, 1924 for contravention of section 5 of the,
said Act and also under section 167 item81 of the Sea
Custonms Act, 1878 for contravention of 'Section 19 of the
said Act and al so under section 5 of the Inports and Exports
Control Act, 1947 for contravention of section 3(1) of the
| mports Control Order, 1955.

At the trial before the Assistant Sessions Judge, Dunka in
Sant hal Parganas, Raghunath Prasad Yadav was acquitted of
all the charges and the appellants Nazir Man, Ram Kirpa
Bhagat and Ganga Dayal Shah al ong with Jhaman M an were al
convicted under sections 147 and 332 of the Indian Pena
Code. Jhaman M an, Ram Kirpal Bhagat and Ganga Dayal Shah
were al so convi cted under sections 225 and 333 of the Indian
Penal Code. Ram Ki r pal Bhagat and Nazir  Man were also
convi cted under section 379 of the Indian -Penal Code. The
said four accused including the three appellants were
sentenced to several terns of inprisonnent and the said
sentences were ordered to run concurrently.

The Assistant Sessions Judge, Dunka, however, acquitted the
appel l ant Nazir M an of the charges under the Land Custons
Act, the Sea Custons Act, 1878 and- the lnports and « Exports
Control Act. The Assistant Sessions Judge, Dunka held that
section 6 of the Inmports and Exports ~Control Act, 1947
rai sed a bar of taking cogni zance by any court except upon a
conplaint in witing made by an of ficer authorised in that
behal f by the Central Governnent by general or speci'al order
and in the absence of any conplaint in witing by the
of ficer concerned, the Assistant Sessions Judge, Dunka found
that he had no jurisdiction to take cognizance of the
of fence under this Act. The Assistant Sessions Judge,
Dunka, also held that section 187A of the Sea Custons Act,
1878 laid down that’ cognizance as to offence was to be
taken upon a conplaint in witing nmade by the Chief Custons
Oficer or any other officers of custons not |ower in~ rank
than an Assistant Collector of Custons authorised in this
behal f by the Chief Customs Oficer. The Assistant Sessions
Judge, Dunka, found that in the present case there was no
such conplaint, and, therefore, he did not take . cognizance
for the contravention of section 19 of the Sea Customs, Act,
1878.

The appellants and Jhaman Man thereafter preferred an
appeal to the High Court. 1In the Hi gh Court the appellant
Nazi r

238

M an contended that Inspector Ura Shankar had no power to
arrest him and seize the cloves, and, therefore, the
I nspector could not be held to have acted in the discharge
of his public duties. In aid of that contention it was
submitted first, that the Inmports and Exports Control Act,
147, the Land Custons Act., 1924, the Sea Custons Act, 1878
and the Indian Tariff Act, 1934 were not extended to Santha
Parganas and were not, therefore, applicable. The second
contention was that cloves were not dutiable articles. The
third contention was that section 173 of the Sea Custons
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Act, 1878 had no application, because there was no evidence
of reasonable suspicion that Nazir Man was guilty of an
of fence under the Sea Custons Act, 1878. It was also
contended that |Inspector Uma Shankar was not an officer of
the Custons.
The High Court came to the conclusion that the Sea Custons
Act, 1878 and the Inports and Exports Control Act, 1947
applied to the Santhal Parganas with the result that the
i mport of cloves was prohibited; duty was payabl e on cl oves;
the Inspectors were officers of Custons wthin their
respective jurisdiction, and, therefore, they coul d exercise
power under section 173 of the Sea Custonms Act, 1878 and
they could seize the goods under section 178 of the Sea
Custons Act, 1878. The High Court further held that wunder
section 178A of the Sea Custons Act, 1878, the burden was on
the appellant Nazir Man to prove that cloves seized were
not snuggl ed goods-and that the appellant Nazir Man failed
to do so.
The High Court held that the appellants had been rightly
convicted for certain offences but the sentences under
section 332 -of the Indian Penal Code against Nazir M an
Ganga Dayal Shall were set aside to correct an error in the
judgrment of the Assistant Sessions Judge, Dunka, who at one
pl ace convicted all” the four accused under section 332 of
the I ndian Penal Code and at another place found only Jhaman
Man and Ram Kirpal Bhagat guilty of the offences under
section 332 of the Indian Penal Code.
Counsel on behal f of the appellants contended first, that
the Sea Custons Act, 1878 did not apply to the place of
occurrence, and, therefore, the arrest and the seizure were
unl awf ul . The second contention was that the Land Custons
Act, 1924 did not apply to the place of occurrence, and
therefore, the Inspectors were not officers of Custons who
could invoke the authority of the Land Custons Act, 1924 to
arrest and seize the appellant Nazir M an. The 'third
contention was that the seizure of cloves was not
aut hoorised by section 178 of the Sea. Custons Act, 1878
nor was the arrest authorised under section 173 of the Sea
Cust ons

239
Act, 1878. The arrest and the seizure under the Sea Custons
Act,. 1878 were inmpeached as illegal on the ground that the
Sea Custons Act, 1878 did not apply to the place of
occurrence, nanely, Pakur in Santhal Parganas in Bihar. The
fourth contention was that section 178A of the Sea Custons
Act, 1878 could not apply, because there was no notification
to attract the application of the said section.
The first question which falls for decision is whether. the
Sea Custons Act, 1878 applies. |In order to appreciate 'this
contention it 1is necessary torefer to the statutes by
virtue of which the Sea Custons Act, 1878 is said to apply
to the place of occurrence. The Bihar Regulation |I of 1951
enacted that the Inmports and Exports Control Act, 1947 was
appl i cabl e to Santhal Parganas.
The rel evant sections under the Inports and Exports Contro
Act, 1947 in the present case are the two sub-sections in
section 3 which are as foll ows:

"3. Powers to prohibit or restrict inports and exports.
(,’1) The Central Government may, by order published in the
Oficial Gazette, make provi si ons for pr ohi bi ti ng,
restricting or otherwise controlling in all cases or in

speci fied classes of cases, and subject to such exceptions,
if any, as may be nade by or under the order:-

(a) the inmport, export, carriage coastw se or shipment as
shi ps stores of goods of any specified description
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(b) the bringing into any port or place in India of goods
of any specified description intended to be taken out of
India wthout being renoved fromthe ship or conveyance in
whi ch they are being carri ed.

(2) Al goods to which any order under subsecti on
(1)applies shall be deenmed to be goods of which the inport
or export has been prohibited under section 19 of the Sea
Custons Act, 1878, and all the provisions of that Act shal
have effect accordingly".

The first contention on behalf of the appellants is that sub
section (2) of section 3 of the Inports and Exports Contro
Act, 1947 means that only section 19 of the Sea Custons Act,
1878 is applicable and the other section do not apply. The
second contention on behal f of the appellants that the Bihar

Regulation | of 1951 is in excess of the power of the
Governor contained in the Fifth Schedule to the Constitution
will be "dealt with hereinafter. Counsel on behalf of the
appel | ants cont ended that sec-

240

tion 3(2) of the Inports and Exports Control Act, 1947 neant
that goods to which sub-section (1) of section 3 of the Act
of 1947 applied were deenmed to be goods of which the inport
or ,export had been prohibited under section 19 of the Sea
Customs Act, 1878, ‘and, therefore, only section 19 of that
Act was to have effect for that restricted purpose. In aid
of that contention reliance was placed on the decision of
this Court in The Collector ,of Custonms, Madras v. Nathella
Sanpathu Chetty & Anr.(1). The question for consideration in
the Madras Custons case was whether section 178A of the Sea
Custonms Act, 1878 applied. The Collector of Custonms there
sei zed gol d because he was, prima facie, of the viewthat it
had been snuggl ed and notice was issued to the respondent to
show cause why the gold should not be confiscated. | mport
of gold was dealt with by section 8 of the Foreign Exchange
Regul ation Act, 1947 which _provided that the Centra

CGovernment mght by notification order that no person except
with the general or special pernission of the Reserve Bank
and on paynment of prescribed fee bring or send into 'India
any -gold or silver. Section 23A of the Foreign Exchange
Regul ati on Act which cane into existence in the year 1952
was as follows :-

"23A. Wthout prejudice to the provisions of section 23 or
to any other provision contained in this Act t he
restrictions inposed by sub-sections (1) and (2) of  section
8, sub-section (1) of section 12 and clause (a) of sub-
section (1) of section 13 shall be deenmed to have been
i nposed under section 19 of the Sea Custons Act, 1878 and

ai l the provisions of that Act shall have ef f ect
accordingly, except that section 183 thereof shall / have
effect as if for the word "shall" therein the word /"may"

were substituted".

Section 178A of the Sea Custons Act, 1878 was introduced
into the Act in the year 1955. It was, therefore, contended
that -when the Foreign Exchange Regul ati on Act, 1947 was
enacted -the provisions of the Sea Custons Act, 1878 were
not at all -attracted, and secondly. when section 23A was
introduced in 1952 as a part of the Foreign Exchange
Regul ation Act, 1947 it would have the effect of bringing
into operation only those sections of the Sea Custons Act,
1878 which were part of the Sea Custons Act, 1878 in 1952.
Counsel for the appellants relied on the observations at
-page 834 of the Report in the Madras Custons case(,) that
"the effect of section 23 Ais to treat the text of the
notification by -the Central CGovernnent under section 8(I)
as if it had been
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(1) [1962] 3 S C. R 786.

241

i ssued under section 19 of the Sea Custons Act with the
title and the recital of the source of power appropriate to
it by the creation of legal fiction". Counsel for the
appel l ants extracted fromthese observations the proposition
that only section 19 of the Sea Custons Act, 1878 would
attracted in the present case to nmke effective t he
notifications under the Inports Control and Exports Contro
Act, 1947 and the Inmports Control Order, 1955 and no other
section of the Sea Custons Act, 1878 would be attracted.
The decision of this Court in the Madras Custons case(’)does
not support that contention for the obvious reason that
section 178A of the Sea Custons Act, 1878 was held to
be applicable there. |f only section 19 of the Sea Custons
Act, 1878 were attracted for the purpose of giving sanction
to notifications under the Foreign Exchange Regul ation Act
section 178A of the Sea Custons Act, 1878 could not have
been held to be applicable in Madras Custons case(’).

Further this Court in the Madras Custons case(’) at page 799
of the Report-held first, that on the law as it stood upto
1952 before section 23A of the Foreign Exchange Regul ation
Act was inserted, inportation of gold in contravention of
the notification of August, 1948 issued under section 8(I)
of the Foreign Exchange Regul ation Act would have been an
importation contrary to section 19 of the Sea Custons Act,
with the result that any person concerned in the act of

importation would have been liable to the penal ties
specified in the third colum of section 167(8) of the Sea
Custonms Act and inported gold would have been liable to
confiscation wunder the opening words of that colum. Thi s

conclusion indicates. that a restriction on the inport of
gold by a notification under the Foreign Exchange Regul ation
Act would be a prohibition or restriction on inportation or
exportation of gold under section 19 of the Sea Custons Act,
1878 which occurs in Chapter IV of the Sea Custons Act,
1878.

The other conclusion of this Court in the Mudras Custons
case was that though section 187A of the Sea Custons Act,
1878 was introduced in the, year 1955 section 23A of the
For ei gn Exchange Regul ation Act, 1947 which cane into exist-
ence in 1952 would be operative to introduce the subsequent
anendnments of the Sea Custons Act, 1878 in dealing with con-
travention of the Foreign Exchange Regulation Act in
relation to inportation or exportation of gold.

In dealing with the contention in the Madras Custom case
that section 178A of the Sea Custons Act, 1878 did not apply
because it was not a part of the Sea Custons Act, 1878 . when
section 23A of the Forei gn Exchange Regul ati on Act was en-
(1) [1962] 3 S.C.R 786.

242

acted in 1952, the decision of the Judicial Conmittee in The
Secretary of State for India in Council v. Hindustan Co-
operative Insurance Society Ltd.(’) was referred to by this
Court for the purpose of showing that in the H ndustan Co-
operative |Insurance Society case the Calcutta | nprovenent
Trust Act, 1911 referred to the provisions of the Land
Acqui sition Act by enacting that "the provisions of the Land
Acquisition Act shall apply as if they were herein re-
enacted” to nmean that the Calcutta |Inprovement Trust Act
1911 in adopting the provisions of the Land Acquisition Act
did not intend to bind thenselves .to any future additions
whi ch mi ght be nmade to the Land Acquisition Act. The other
consi derati on which weighed with the Judicial Comiittee was
that the Calcutta |Inprovenent Trust Act did nothing nore




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 16

than incorporate certain provisions froman existing Act,
and for conveni ence of drafting did so by reference to that
Act instead of setting out for itself at Ilength the
provisions which it was desired to adopt. This Court said
that there was no anal ogy between the manner in which the
provi si ons of the, Land Acquisition Act had been
incorporated in the Calcutta Inmprovenent Trust Act, 1911 and
the operation of the Sea Custons Act, 1878 as a result of
section 23A of the Forei gn Exchange Regul ation Act. Section
23A of the Foreign Exchange Regul ation Act was construed to
nmean that the restrictions inposed by section 8(l) of the
Forei gn Exchange Regul ation Act shall be deened to have been
i nposed under section 19 of the Sea Custons Act and all the
provisions of the Sea Custons Act, 1878 shall have effect
accordi ngly. At page, 837 of the Report this Court said
that a notification issued under section 8(l) ’'of the
Forei gn Exchange Regul ation Act-was deened for all purposes
to be anotification issued under section 19 of the Sea
Custons Act and the contravention of the notification
attracted to it each and every provision of the Sea Custons
Act which-was -in force at the date of the notification
The ratio of the decision inthe Madras Custons case(’) is
that the provisions  of the Sea Custons Act, 1878 were
attracted by relation to the provisions of section 19 of the
Sea Custons Act, 1878 which deal wth restrictions or
prohibitions on inport 'or export and the notifications
under the Forei gn Exchange Regul ati on-Act prohibiting inport
of gold becone an integral part of section 19 of the Sea
Custons Act, 1878, and, therefore, the contraventi on of such
a notification would bring-into effect each and -every
provi sion of the Sea Custons Act’', 1878.
In the present case, sub-section (2) of section 3 of the
| mports and Exports Control Act, 1947, enacts that goods to
whi ch any
(1) 59 4A. 259. (2) [1962] 3 S.C.R 786
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order under sub-section (1) applies shall be deened to be
goods of which the inport or export has been prohibited
under section 19 of the Sea Customs Act, 1878 and the second

l[inmb of subsection (2) of section 3 is -that all the
provi sions of that Act (neaning thereby the Sea Custons Act,
1878) shall have effect accordingly. To —accede to - the

contention of counsel for the appellants that only section
19 of the Sea Custons Act, 1878 will apply and no other

provi sion of the Sea Custons Act, 1878 will -be effective or
operative will be not only to render the words "and all the
provisions of that Act shall have effect only" otiose but
al so nugatory. VWen the statute enacts that all. the
provisions of that Act shall have effect accordingly, it
will be an error to hold in spite of the | anguage of such

| egi slation that the provisions of the Sea Custons Act shal
not have effect. The effect of bringing into an Act the
provi si ons of an earlier Act is to i ntroduce t he
i ncorporated sections of the earlier Act into the subsequent
Act as if those provisions have been enacted in it for the
first time. The nature of such a piece of legislation was
explained by Lord Esher M- R in Re Wod’'s Estate(1l) that
"if sonme clauses of a forner Act were brought into the
subsequent Act the |legal effect was to wite those sections
into the new Act just as if they had been witten in it with
the pen".

This Court noticed in the Madras . Custons case 2 the
di stinction between a nere reference to or a citation of one
statute in another on the one hand and an incorporation on
the other, for the purpose of showing as to what would be
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the effect of the repeal of the former statute on the latter
statute. It is in that context that this Court observed
that if section 19 of the Sea Custons Act, 1878 would be
repeal ed then there would no | onger be any |egal foundation
for invoking the penal provisions of the Sea Custons Act,
1878 to a contravention of a notification under section 8(I)
of the Foreign Exchange Regulation Act. The ratio is that
if the contravention of the, notification under the Foreign
Exchange Regulation Act is equated with a contravention of
the notification under section 19 of the Sea Customs Act,
1.878, the effacenment of section 19 of the Sea Custons Act,
1 878 from the statute book would naturally renmove the
substratum of the Sea Custons Act, 1878.

In the present case, the provisions of the Sea Custons Act,
1878 are attracted by reason of the provisions contained in
section 3 of the Inports and Exports Control Act, 1947 and
on the authority of the decision of this Court in the Mdras
Customs” case(’) all that can be said is that if section 19
of the Sea Custons Act, 1878 were repealed then the Sea
Custonms Act, 1878 would not be attracted. Section 19 of the
Sea Cust ons

(1) (1881] 31 Ch. D. 607.

(2) 119621 3 S.C. R 786.
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Act, 1878 has not 'been repeal ed and was extant and is now
reenacted as section 11 in the Sea Custons Act, 1962 and
there has been corresponding change in the Inmports and
Exports Control Act, 1947 by reference to the Sea Custons
Act, 1962 and section 11 thereof.

The second question which falls for consideration.is whether

the Bihar Regulation I of 1951 is in excess of the
Covernor’'s powers. The contentions were: first, ‘that the
Regulation | of 1951 could not at ~all ~-have been nade;

secondly, that Regul ations deal wi th the subject matter and
did not nean power to apply lawand thirdly, the power to
extend a |aw passed by another |egislature was said to be

not a | egislative function, (but was a condi ti ona
legislation.. The legislation, inthe present case, is in
relation to what is described as Scheduled Areas. The

Scheduled Areas -are dealt with by Article 244 “of the
Constitution and the Fifth Schedule to the Constitution.
Prior to the Constitution, the Excluded Areas were dealt
with by sections 91 and 92 of the Governnment of India Act,
1935. The excluded and the partially excluded areas were
areas so declared by order in Council under-section 91. and
under section 92 no act of the Federal Legislature or of the
Provincial Legislature was to apply to an excluded or a
partially excluded area unless the Governor by public
notification so directed. Sub-section (2) of section 92 of
the Governnent of India Act, 1935 conferred power ~on the
Covernor to make regulations for the peace and goods
government of any area in a Province which was an excluded
or a partially excluded area and any regul ati ons so  made
m ght repeal or amend any Act of the Federal Legislature  or
the Provincial Legislature or any existing Indian |aw which
was for the time being applicable to the area in question

The extent of the |egislative power of the Governor under-
section 92 of the Governnent of India Act, 1935 in making
regul ations for the peace and good governnent of any area
conferred on the Governor in the words of ]Lord Hal sbury "an
utnost discretion of enactnent for the attainnent of the
objects pointed to". (See Riel v. The Queen) (1). In that
case the words which fell for consideration by the Judicia

Conmittee were "the power of the Parlianent of Canada to
make provisions for the adm nistration, peace, order and
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good governnent of any territory not for the tine being
included in any province" It was contended that iif any
legislation differed fromthe provisions which in England
had been made for the administration, peace, order and good
government then the same could not be sustained as valid.
That contention was not accepted. These words were held to
enbrace the wi dest power to legislate for the peace and good
government for the area in question
(1) L.R 10 A C. 657 at 658.
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The Fifth Schedule to the Constitution consists of 7 para-
graphs and consists of Parts, A B, C and D. Paragraph 6 in
Part C deals with Scheduled Areas as the President nmay by
order declare and there is no, dispute in the present case
that the Santhal Parganas falls within the Schedul ed Areas.
Paragraph 5 in the: Fifth Schedule deals with | aws
applicabl e to Schedul ed Areas. -~ Sub-paragraph 2 of paragraph
5 enacts that the Governor may, meke regulations for the
peace 'and good governnent of any area in a State which is
for the tine being a Scheduled Area. Undersub-paragraph 3
of paragraph 5 the Governor nmay repeal or amend any Act of
Parliament or of the Legislature of the State or, any
existing law which is for the tine being applicable to the

area. in question. It may be stated that a contention was
advanced by counsel for the appellants that section 92 of
the Governnment of India Act, 1935 was still in operation and
the Governor could only act wunder that -section. Thi s

contention is wutterly devoid of ~any substance, because
section 92 of the Governnent of 1ndia Act, 1935 ceased to
exi st after repeal of the Governnent of India Act, 1935 by
Article 395 of the Constitution. |t was contended that the
power to mmke regulations did not confer ~power on the
Covernor to apply any law. It was said that under  section
92 of the Governnent of India Act, 1935 the CGovernor ' could
do so but under the Fifth Schedul e of 'the Constitution the
Governor is not conpetent to apply laws. This argument is
without any nerit for the sinplereason that the power to
nmake regul ati ons enbraces the utnost power to make |l aws and
to apply | aws. Applying law to an area “is maki ng
regul ati ons which are laws. Further the power to apply |aws
is inherent-when there is a power to repeal or -anmend any
Act, or any existing |aw applicable to the area in question

The power to apply laws is really to bring into | egal effect
sections of an Act as if the same Act had be en enacted  in
its entirety. Application of laws is one of the recognised
forms of Ilegislation. Law can bemade by referring to a
statute or by citing a statute or by incorporating a statute
or provisions or parts thereof in a piece of legislation as
the | aw which shall apply.

It was said by, counsel for the apppellants that the / power
to applv laws under the Fifth Schedul e was synonynous with

conditional legislation. |In the present case, it cannot be
said that the Bihar Regulation | of 1951 is either a piece
of delegated legislation or a conditional. |egislation. The

Governor had full power to nake regul ations which are laws
and just as Parliament can enact that a piece of legislation
will apply to a particular State, simlarly, the GCovernor
under paragraph 5 of the Fifth Schedul e can apply specified
laws to a Schedul ed area. The Bihar Regulation | of 1951 is
an instance of a valid piece of |legislation
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emanating fromthe legislative authority in its plenitude of
power and there is no aspect of delegated or conditiona
| egi sl ati on.

The question which next arises for consideration is whether
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the Land Custonms Act, 1924 applied on the relevant date of
occurrence nanely 13 Decenber, J961 to the Santhal Parganas.
The Land Custons Act was enacted in the year 1924 and it was
declared to apply to the Santhal Parganas. Prior to the
Constitution the Central Acts or Federal Acts or Acts of the
Dom nion Legislature did not apply to an excluded or a
partially excluded area unless they were declared by the
CGovernor to apply to those areas. After the enactnment of
the Constitution, Article 244 and the Fifth Schedule dea
with excluded or partially excluded areas.

It was contended on behalf of the State that after the
enactment of the Constitution the Land Custons Act, 1924
became applicable to excluded or partially excluded areas
because first it was an existing law and secondly the
restriction under section 92 of the Governnment of I|ndia Act,
1935 which required a specific declaration of the Governor
to apply any legislation to the areas in question was no
| onger operative. Article 372(l) of the Constitution enacts
that the l'aw in force in the territory of India inmmediately
bef ore the commencenent of the Constitution is to continue
in force until altered or repealed or anended by a conpetent
| egi sl ature or other conpetent authority. Explanation | to
Article 372 is that lawin force in the Article shal
include a |aw passed or mad& by the | egislature or other
conpetent -authority in the territory of India before the
conmencenent of the -Constitution not withstanding that it
or parts of it nay not be then in operation either at all or
in particular area or, areas. The contention on behalf of
the respondent that the Land Custons Act, 1924 would apply
to the, Santhal Parganas on the ground that it is an
existing lawis not acceptable. Article 372 in clause (1)
thereof enacts that subject to the other provisions of this
Constitution all the laws in force inthe territory of India
shall continue in force. The Fifth~ Schedule to the
Constitution relates to excluded or partially excluded
areas. The existing lawin relation to the excluded areas
is saved by Article 372 and Explanation | thereto in spite
of operation of such laws in particul ar areas. Simlarly,
other |aws which were applicable to territories other than
the excluded or partially excluded areas -are saved by
Article 372 Explanation 1. Therefore, laws which were
existing law in territories other than excluded or partially
excluded areas would not be existing | aw under Article 372
in relation to excluded or partially excluded areas. Nor
woul d existing law for the rest of India be existing law to
area in question within the meaning of paragraph 5 in the
Fifth Schedule to the Constitution. The Land
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Custons Act, 1924 cannot therefore be said to apply to
Sant hal Parganas as an existing | aw.

The present day sources of law making in the Santhal Par-
ganas which are included in the Schedul ed Areas are Article
244 and the provisions in the Fifth Schedule to the
Consti tution. Clause 5 of the Fifth Schedul e has two sub-
cl auses. Under subclause (1) the Governor is enpowered
notw t hst andi ng anything in the Constitution to direct that
any particular Act of Parlianment or of the Legislature of
the State shall not apply to a Schedul ed Area or shall apply
to a Scheduled Area subject to such exceptions and
nodi fications as the Governor may specify -in the noti-
fication. Sub-clause (1) of clause 5 of the Fifth Schedul e
to the Constitution speaks of Acts of Parlianent or of the
Legislature of the State and therefore Central Acts or
Provi nci al Acts, prior to the Constitution are not
contenmplated within sub-clause (1) of clause 5. Sub-cl ause
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(2) of clause 5 of he Fifth Schedule confers power on the
CGovernor to make regulations for the peace and good
Governnment of any area in a State which is a Schedul ed Area.
Under sub-clause (2) the CGovernor has power to mnake |aws
which wll include the power to apply to Scheduled Areas
Central laws or Provincial laws enacted prior to the
Constitution.

Prior to the Constitution section 92 of the Governnent of
India Act, 1935 conferred power oil the Governor to mnake
regul ati ons for excluded and partially excluded areas which
i ncluded the Santhal Parganas. In naking such regulation
the Governor could repeal or amend any Central law or any
Provincial Acts and the regulations were to be submtted to
the Governor General for assent. The Central or the
Provincial Acts under sub-section (1) of section 92 of the
CGovernment of India Act, 1935 however were not applied to
excluded and partially excluded areas unless the CGovernor so
di rect ed.

Prior 'to  the Government of I|ndia Act, 1935 the GCovernor-
General -i'n-Council in 1872 pronul gated the regulation known
as "Sant hal Parganas Settlenent Regulation" and section 3 of
the said Regul ation provided the enactnments specified in the
Schedul e thereto which would be in force in the Santhal Par-
ganas. Section 3/(2) of the Santhal Parganas Settl enent
Regul ation of 1872 in'so far as it seeks to affect future
| egislation would not have any force after 26th January,
1950.

In this background it appears that the Sea Custonms Act, 1878
and the Land Custonms Act, 1924 were not nade applicable to
Sant hal Par ganas either under the Sant hal Par ganas
Settlement Regulation of 1872 or wunder —any -notification
i ssued under section
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92 of the Governnment of India Act, 1935 Neither the Sea
Customs Act, 1878 nor the Land Customs Act, 1924 has been
specifically made applicable to the Santhal Parganas by any
notification under sub-clause (2) of clause 5 of the Fifth
Schedul e. The Bi har Schedul ed Laws Regul ati on bei ng Regul a-
tion | of 1951 which was promul gated under sub-clause (2) of
clause 5 of the Fifth Schedul e for the purpose of _applying
certain laws to Santhal Parganas however made the |I|nports
and Exports (Control) Act, 1947 and the Inports and Exports
(Anmendrent) Act, 1949 applicable to Sant hal Parganas.

We have already stated as to how the Sea Custons Act is nmde
applicable to Santhal Parganas by reason of the  provisions
contained in the Inports and Exports (Control) Act, 1947.
Though the Land Customs Act, 1924 does not apply to Santha
Par ganas we have indicated hereinafter as to how because of
the application of section 6 of the Sea Custons / Act,
officers of Land Custons appointed under the Land Custons
Act are treated as Custons O ficers having jurisdiction in
t he Sant hal Parganas.

The Central Excise and Salt Act, 1944 was however . nade
applicable to the Santhal Parganas by a notification dated
14 Septenber, 1944 but the application of that Act is not in
issue in the present appeal. One of the questions in the
present appeal was whether the Indian Tariff Act, 1934
applied to the Santhal Parganas. The articles.which were
seized in the present appeal, viz., cloves were dutiable
articles being item9(3) in colum 3 in the First Schedule
to the Indian Tariff Act, 1934. W have already indicated
as to how by reason of operation of section 3 of the Inports
and Exports (Control) Act, 1947 cl oves becane an article the
i mport or export of which was prohibited under section 19 of
the Sea Custons Act. No notification of application of the
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Indian Tariff Act, 1934 to the Santhal Parganas was shown to
the Hgh Court. It will appear in volune 7 page 5792 of the
Bi har Local Acts (1793 to 1963) published by Bharat Law
House, Allahabad in the year 1966 that the Indian Tariff
Act, 1894 is found to be one of the Acts nentioned in the
Schedul e to the Santhal Parganas Settl enment Regul ation, 1872
and the Indian Tariff Act, 1894 which was repealed by the
Indian Tariff Act, 1934 was sinilarly declared to be in
force in the Santhal Parganas.

The Inspectors, Uma Shankar and B. N. Jha were Custons
Oficers engaged in public duty. They arrested t he
appel l ant Nazir M an under section 173 of the Sea Custons
Act on a reasonable suspicion. The Inspectors further
arrested the appeallant Nazir Man under section 178 of the
Sea Custons Act, 1878. ~Section 178 of the Sea Customs Act,
1878 empowered t he
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A Custonms O ficer to seize smuggl ed goods under the Act.
The questions which have to be decided in the present case
are: first, whether the Inspectors Una Shankar and B. N. Jha
were acting -in the discharge of public duties, secondly,
whet her they could arrest the appellants, and thirdly,
whet her they could seize the cloves. The oral evidence of
I nspect or Una Shankar is-that he

B was an Inspector of Central Excise and Custons and he
worked in the Preventive and Intelligence Section. He said
that he was posted at Barharwa sincethe nonth of January,
1961 and his jurisdiction was Pakur, Dunka and Sahi bganj.
He also said that his duty was the prevention of snuggling
of contraband commodities. |Inspector B. N. Jha in his ora
evi dence’ said that he was an Inspector of Central Excise and
Custons and he worked in the Preventive and Intelligence
section and Pakur, Dunka and Sahi bganj were within his
jurisdiction of work

The Inmports and Exports Control Act, 1947 in sub-section (2)
of section 3 enacted that goods to, which sub-section (1)
appl i ed woul d be deened to be goods the inport or export of
which would be a restriction under section 19 or the sea
Custonms Act, 1878 and all the provisions of that Act  shal
have effect accordingly. The Inmports-and Exports Contro
Act, 1947 conferred power on the Central Government to nake
provi sions prohibiting, restricting- and controlling inmport
and export. The Inmports Control Oder, 1955 was nmde by
virtue of power conferred by section 3 of the Inports -and
Exports Control Act, 1947. Schedule | Part IV item 23 of the
I nports Control Order, 1955 nentions cloves within the class
of goods the inport of which is pr ohi bi t ed. Ther ef or e,
cloves cone wunder the prohibition of section 3 of the
I mports and Exports Control Act. 1947 read with clause 3 of
the Inports Control Order, 1955 and F are goods which are
prohi bited frombeing inported. The Inmports Control. Order
1955 nentions that each entry in colum 2 of Schedule | to
the said Order has the same meani ng as specified agai nst the
said itemin colum 3 of the First Schedule to the Indian
Tariff Act. Schedule | to the Inports Control Order, 1955
gives in a tabular formthe nanes of articles as also G the
corresponding itenms to the Indian Tariff Act. Coves which
are nentioned as item No. 23 of Schedule I of Part IV of
the Inports Control Oder, 1955 have the same neaning
corresponding to item-No. 9(3) in colum 3 in the First
Schedule to the Indian Tariff Act, 1934. |It, t herefore,
follows that <cloves are goods the inport of which is
prohi bited by the Inports and Exports Control Act, 1947 and
they are dutiable goods by reason of that neaning of cloves
in colum 3 itemMNo. 9 (3) of the First,-,Schedule to the
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Indian Tariff Act, 1934 having been attracted by the Inports
Control Order, 1955. Cloves are, pro-
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hi bited goods within the Inports and Exports Control Act,
1947A and are, therefore, deened to be prohibited under
section 19 of the Sea Custons Act, 1878.
The I nspectors who arrested the appellant Nazir Man and the
other accused and seized the articles were Oficers of
Central Excise 'and Custons. In the present case, there are
two notifications. The first is a notification No. 69-Cus.
dat ed 28 Septenber, 1951 under section 6 of the Sea Custons
Act, 1878 which is set out as follows :-
"I'n exerci se of the powers conferred by section 6 of the Sea
Custons Act, 1878 (VIII of 18778) and in super sessi on of
the Government of India‘in the Mnistry of Finance (Revenue
Di vi si on) Notification No. 71, dated the 12th
August, 1950,. the Central CGovernnent hereby
appoints  all the Land Customs Oficers who
have ~been appointed or may be appointed from
time to tinme to be such under sub-section (1)
of section 3 of the Land Customs Act, 1924
(XIX of 1924)Dto be Oficers of Custons for
their respective jurisdiction and to exercise
the powers conferred and to performthe duties
i nposed on such officers by the first naned
Act".
The second is a notification No. C.B.R Notification 1
L.Cus.E dated 25th January, 1958 as anended by No. 8-
L. Cus. dated 117th May, 1958 under the Land Customs Act
which is setout as follows
"I'n exercise of the powers conferred by sub-sec-tion (1) of
section 3 of the Land Custons Act, 1924F (19 of 1924)
read with the notification of the Governnent of India in the
| ate Finance Departnment (Central Revenue) No. 5944 dated the
13th Decenber, 1924 and in supersession of its notification
No. 56-Custons, dated the 24th July, 1951 as subsequently
anended, the Central Board of Revenue hereby appoints all
Deput y Col l ectors, Assi st ant Col | ectors, Headquarters
Assi st ant Col l ectors, Super.i nt endent s, Deput y
Superi ntendents, |Inspectors, Nakedars, Supervisors, Range
O ficers, Assistant Range, Oficers, Worren Sear chers,
Jemadars, Petty Oficers, Amaldas, Sepoys and Peons, .
including all the officers of Central Exci se enpl oyed for
the tinme being on the Central Exci se or Custons
Preventive intelligence work and attached to t he
Headquarters and the Circle; and. Divisional Oficers of the
Col l ectorate of Central Excise,
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Del hi, Allahabad, Patna, Shillong, Madras, Bonbay and
Baroda, to be Land Custons Officers within the jurisdiction
of the respective Collectors of Land Custons under “whom t hey
are worki ng’

It wll appear fromthe aforementi oned notifications first
that wunder section 6 of the Sea Custons Act 1878 Land
Custons O ficers are appointed Officers of Custons. It is

mani fest the provisions of the Sea Custons Act, 1878 apply,
and, therefore, the Land Customs O ficers are appointed
Oficers of Custons under the Sea Custons Act, 1878.
Secondly, the notification under the Land Custons Act is
that all the Oficers nentioned therein including the
I nspectors of the Central Excise enployed on the Centra
Exci se or Custons Preventive Intelligence work and attached
to the Headquarters are Land Custons O ficers. The conbi ned
effect of both the notifications is that the Inspectors of
Central Excise in the present case were Land Custons
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Oficers and Oficers of Custons as a ’'result of the
application of the Sea Custons Act, 1878.

Counsel on behalf of the appellants contended that there was
no evidence to warrant the Customs Oficers to arrest the
appel l ants under section 173 of the Sea Custons Act, 1878
because such an arrest could be nade only if there was a
reasonabl e suspicion in existence. The evidence in the

present case established the follow ng facts. First, the
appel lant Nazir Man had in possession two bags of cloves
and no duty was paid on those cloves. Secondly, the
appel l ant Nazir Man kept the cloves. in tw bags and
conceal ed the same in the latrine of the rail way
conpart nent. Thirdly, the cloves were dutiable goods and

there was prohibition on the inport of those goods.
Fourthly, Pakur was at a distance of only 1 1 and 12 niles
from the East Pakistan border. Fifthly, -cloves are not
grown in India. These circunstances indicated a reasonable
suspicion and, ~therefore, the Oficers were justified in
arresting the appellant Nazir Man under section 173 of the
Sea Custons Act, 1878.

It was contended on behalf of the appellants that though
under section 178 of the Sea Custons Act, 1878, the Custons
Oficers could seize the goods there was no notification
under section 178A of the Sea Customs Act, 1878 i mposing
restrictions on inport of cloves, and, therefore. the onus
of proof <could not be shifted to the appellants under
section 178A of the Sea Custonms Act, 1878. The correct
| egal posi tion is that in the ~absence of speci a
notification under section 178A specifying goods to which
the section applies, the onus of proof under that section
cannot be placed on persons whose goods are  seized for
viol ation of other provisions of the Sea Custons Act, 1878.
In
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view of the fact that in the present case the seized
articles were renoved by the accused it is unnecessary to
deal any further with this aspect ‘of the case because if any
order were passed for return of the bags the order could not
be enforced.

For these reasons, the appeal fails and is disnissed. The
appellants will surrender to the District Magi strate,
Sant hal Parrganas to serve the sentences.

Appeal dism ssed

Y. P.
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