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PETI TI ONER
DWARKA DASS BHATI A

Vs.
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THE STATE OF JAMMUJ AND KASHM R

DATE OF JUDGVENT:
01/11/ 1956
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JAGANNADHADAS, B
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JAGANNADHADAS, B

SI NHA, BHUVNESHWAR P
| MAM SYED JAFFER

Cl TATI ON
1957 ALR 164 1956 SCR 948
ACT:
Preventive Det enti'on- G-ounds based on alleged illicit

smuggling of three categories of essential goods to
Paki stan- Two categories found not to be essential goods-
Wet her order of detention bad Jammu and Kashnir Preventive
Detention Act, 2011, 'ss. 3(2) and 12(1).

HEADNOTE:

The petitioner was detained by virtue of an order of
detention passed by the District Magistrate, Jamu, under s.
3(2) of the Jamu and Kashmr Preventive Detention Act, 2011
and that order was confirned and continued by an order
passed by the Government of the State of Janmu and/ Kashnir
under s. 12(1) of the Act after taking the opinion of the
Advi sory Board. The order recited that it was necessary to
detain the petitioner with a viewto preventing him from
acting in a manner prejudicial to the maintenance of
supplies and services essential to the community and  was

based on the ground of alleged illicit smuggling by the
petitioner of essential goods such as shaff on cloth, zari
and nmercury to Pakistan. It was found that shaffon cloth
and zari were not essential goods. It was not established

t hat the smuggling attributed to the petitioner was
substantially only of. mercury or that the 'snuggling as
regards shaffon cloth and zari was of an inconsequentia
nat ure.

Hel d, that the order was bad and nust be quashed. “The sub-
jective satisfaction of the detaining authority nust be
properly based on all the reasons on which it purports to be
based. I f some out of those reasons are found to be  non-
existent or irrelevant, the Court cannot predicate what the
subj ective satisfaction of the authority woul d have been on
the exclusion of those reasons. To

949

uphold the order on the remaining reasons wuld be to
substitute the objective standards of the Court for the
subj ective satisfaction of the authority. The Court nust,
however, be satisfied that the vague or irrel evant grounds
are such as, if excluded, mght reasonably have affected the
subj ective satisfaction of the authority.

Keshav Tal pade v. The King Enperor ([1943] F.C.R 88), Atmm
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Ram Sridhar Vaidya's case ([1951] S.C R 167), Dr. Ram
Krishan Bhardwaj v. The State of Delhi ([1953] S.C.R 708)

and Shi bban Lal Saksena v. The State of U P. ([1954] S.CR

418), relied on.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petition No. 172 of 1956.

Under Article 32 of the Constitution for a wit in the
nat ure of Habeas Cor pus.

S. N. Andely, am cus curiae, for the petitioner

Porus A Mehta, T. M Sen and R H  Dhebar, for the
respondent.

1956. Novermber 1. The Judgnent of the Court was delivered
by

JAGANNADHADAS J. -Thi s i s an application under article 32 of
the Constitution for the issue of a wit in the nature of
habeas corpus against the State of, Jamu and Kashmr by the
petitioner ~who was under detention by virtue of an order
dated the 5th Septenber, 1956, issued by the Governnent of
the State of Jamu and Kashmir under sub-section (2) of sec-
tion 3 taken with sub-section (1) of section 12 of Janmu and
Kashm r Preventive Detention Act, 2011 (hereinafter referred
to as the Act). The petitioner was first placed under
detention by virtue of an order passed by the District
Magi strate, Jammu, under subsection (2) of section 3 of the
Act on the 1st My, 1956, and that order was confirmed and
continued on the 5th Septenber, 1956, under sub-section (1)
of section 12 of the Act by the Governnent after taking the
opi nion of the Advisory Board.. The two orders of detention

one of the District Magistrate dated the 1st My, 1956, and
the other of the Governnent dated the 5th Septenber, 1956,
recited that the petitioner is directed to be detained
because it was, necessary to nmake such an order "with a view
to preventing him
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from acting in a manner prejudicial to the naintenance of
supplies and services essential to the comunity". The

grounds of detention as conmunicated to the —petitioner on
the 31st May, 1956, by the District Mugistrate, Jammu, are
as -foll ows:

"1. That you carried on smuggling of essential goods to
Paki st an through the Ferozpur and Amritsar border, but since
the tightening of said borders you have recently shifted
your smuggling activities to Ranbirsinghpura Paki st an
borders in the State of Jammu and Kashnir and are carrying
on illicit snmuggling of essential goods such as cloth, . zari
and nercury to Pakistan through this border (thus affecting
the economic condition of the public in Kashnir /State

adversel y).

2. That for the said purpose of snmuggling of goods to
Paki stan you went to village Darsoopura on 7th April, 1956,
and contacted Chulam Ahned son of Suraj bin resident  of
Darsoopura Tehsil Ranbirsinghpura and one Ram Lal son  of

Frangi resident of Mran Sahib Tehsil Ranbirsinghpura and
others who | sinmilarly are addicted to carrying on such a
smuggl i ng business and with their aid nade arrangenents for
export of Shaffon cloth worth Rs. 2,500 to Pakistan through
Ranbi r si nghpur a Paki st an bor der

3. That on 11-4-1956, you booked 3 bales of silk <cloth
through Messrs Jai gopal Raj kumar Shegal of Amitsar to Jamu
Tawi and got these bal es on address of yourself, and on the
same day you got one package of Tila booked through S. Kanti
Lal Zarianwalla of Anritsar and got this package also
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addressed "To self" for Jamu Taw .

That after booki ng these packages as aforesaid you cane over
to Jammu and waited for their arrival and contacted GChul am
Ahrmed and Ram Lal the above nentioned persons.

That on the 15th April, 1956, you tried to get the transport

recei pt fromthe Punjab National. Bank but did not succeed
in doing so as it was a public holiday. Meanwhi |l e your
activities | eaked out and the goods
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were seized by the Central Custons and Exci se Departnent of
I ndi a.

2. There are other facts al so but those cannot be given as
consider their disclosure would be against the public
i nterest.

That by resorting to the above activities you have been and
are acting in a manner prejudicial to the maintenance of the
supplies and services essential-to the comunity".

It wll be seen fromthe above grounds that the reason for
the detentionis the alleged "illicit smuggling of essentia
goods suchas cloth, zari and nmercury to Pakistan through
the border, thereby affecting the econom ¢ condition of the
public, in Kashmr State adversely". Fromthe particulars
set out in paragraph 2 of the grounds, it appears that the
cloth referred to in paragraph | is Shaffon cloth. The Hi gh
Court of Jammu and Kashmir, to whoma sinmilar application
was filed by this petitioner along with a nunber of others
simlarly detained for illicit snuggling of -goods, has in
its judgment dated the 21st June, 1956" held that Shaffon
cloth is not within the category of an essential comodity
as defined in the Essential ~Supplies (Tenmporary Powers)
Ordinance of Jammu and Kashmr. There is no indication in
the Hgh Court judgnment whether zari is or 1is not an
essential commodity in the sane sense. But in answer to a
query fromthis Court, Shri Porus Mehta who appeared before
us on behalf of the State of Jammu and Kashmir has  stated,
on instructions, that zari whichis obviously a |uxury
article is not one of the commpdities declared essentia
under the above Ordi nance. The Hi.gh Court, when ‘it  dealt
with the batch of applications, of which the application of
the petitioner before us was one, set aside the detention of
nunber of others on the ground that the snuggling attributed
to the individuals concerned in those cases was not of
essential goods. So far as this petitioner is concerned the
Hi gh Court held as follows:

"The case of Dwarika Das Bhatia stands on s
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different footing altogether. The allegation against himis
that he smuggl ed i nto Paki stan some goods such as cloth and
zari along with a certain quantity of mercury. WMercury'is a
non-ferrous netal and according to the definition of an
essenti al conmmodity given in the Essenti al Suppl i es
(Tenporary Powers) Odinance, nercury is an essentia
conmodi ty. This being so, Dwarika Das Bhatia's detention
cannot be chal | enged”.

The point raised before us is that since the detention is
based on the assunption that Shaffon cloth and zari as well
as nmercury are all essential goods and since two out of the
three categories of the goods wth reference to the
smuggling of which the detention has been directed, are
found not to be essential goods, the entire order is
illegal, although one of the itens, viz., nercury is an
essential commodity. In support of this contention, the
cases of this Court in Dr. RamKrishan Bhardwaj v. The,,
State of Delhi(1), and Shibban Lal Saksena v. The State of
U P. (2) are relied upon. Learned counsel for the State of
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Jammu and Kashmir contends that the principle of these
decisions has no application to the present case, and
attenpts to distinguish the same. 1In order to understand
the principle underlying these two cases, it is necessary to
exam ne themin sonme detail

In Dr. Ram Krishan Bhardwaj’s case (supra) the two points
that were raised were (1) whether an order of detention is
invalid if the grounds supplied in support thereof are
vague, and (2) whether the vagueness of one or sone of the
various grounds vitiates the entire order. The argunent
advanced in that case was based on the view adopted by this
Court in the decision in Atma Ram Sridhar Vaidya's case(3),
viz., that the obligation cast on the detaining authority to
supply grounds is for the purpose of enabling a detenue to
make a fair representation to the authority concerned and to

the Advisory Board, against the order of detention. The
argunent was that in a

(1) [1953] S.C.R 708. (2) [1954] S C.R 418
(3)[1951] 'S C-R 167.
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case where one or noreof the grounds are vague, the
petitioner is handi capped in maki ng an adequat e

representation as regards that ground and his representation
even if effective in respect of the other grounds, may fai
to carry conviction as regards the ground which is vague and
that this might result in the detention being confirned.
The Court stated that that argunent was not - without force
and held as follows:

"The question however is not whether the petitioner will in
fact be prejudicially affected in the matter of securing his
rel ease by his representation, but whet her his
constitutional safeguard has been infringed. Preventive
detention is a serious invasion of personal |iberty and such
nmeager safeguards as the Constitution has provided ' agai nst
the i nproper exercise of the power nust be jeal ously watched
and enforced by the Court.......... We are OF opinion that
this constitutional requirenent nmust be satisfied wth
respect to each of the grounds conmunicated to the person
det ai ned, subject of course to a claim of the privilege
under clause (6) of article 22. That not having been done
in regard to the ground mentioned.......... the petitioner’s
detention cannot be held to be in accordance wth the
procedure established by law within the neaning of _article
21",

Shi bban Lal Saksena v. The State of U P. (supra) is a case
where the question arose in a different form  The  grounds
of detention comunicated to the detenue were of two-fold
character, i.e., fell under two different categories, viz.,
(1) prejudicial to mmintenance of supplies essential to
conmunity, and (2) injurious to mai ntenance of public order
When the matter was referred to the Advisory Board; it held
that the first of the above grounds was not made out @ as a
fact but wupheld the order on the second ground. The
guestion before the court was whether this confirmation  of
the original order of detention, when one of the two grounds
was found to be non-existent by the Advisory Board, could be
mai nt ai ned. Their Lordships dealt wth the nmatter as
fol | ows:

124

954

"I't has been repeatedly held by this court that the power to
issue a detention order under section 3 of the Preventive
Detenti on Act depends entirely upon the satisfaction of the
appropriate authority specified in that section. The
sufficiency O the grounds upon which such satisfaction
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purports to be based, provided they have a rati ona
probative value and are not extraneous to the scope or
purpose of the |egislative provision cannot be challenged in
a court of law, except on the ground of mala fides. A Court
of law is not even conpetent to enquire into the truth or
otherwise of the facts which are nentioned as grounds of
detention in the conmmnication to the detenue under section
7 of the Act."

Posi ng the situation which arises in such cases where one of
the grounds is found to be irrelevant or un.substanti ated,
the Court stated as follows:

"The question is, whether in such circunstances the origina
order made under section 3(1) (a) of the Act can be allowed
to stand. The answer, in our opinion, can only be in the
negative. The detaining authority gave here two grounds for
detaining the petitioner. W can neither decide whether
these grounds are good or bad nor can we attenpt to assess
in what nmanner and to what extent each of these grounds
operated ‘on the mnd of the appropriate authority and
contributedto the creation of the satisfaction on the basis
of which _the detention order was made. To say that the
other ground, which still remains, is quite sufficient to
sustain the order, ~would be to substitute an objective
judicial test for the subjective decision of the executive
authority which is/against the |egislative policy underlying

the statute. 1In such cases, we think, the position would be
the sanme as if one of these two grounds was-irrelevant for
t he purpose of the Act or was wholly illusory and this would
vitiate the detention order as-a whole. Thi s principle,

which was recognised by the Federal Court in the case of
Keshav Tal pade v. The King Emperor(1l), seens to us to be
quite sound and applicable to the facts of this case"

(1) [1943] F.C.R 88.
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In Keshav Tal pade’'s case(1l) the |earned Judges stated as
fol | ows:

"I'f a detaining authority gives four reasons for detaining a
man, W thout distinguishing between them and any two or
three of the reasons are held to be bad, it can never be
certain to what extent the bad reasons operated on the mnd
of the authority or whether the detention order would have
been made at all if only one or two good reasons bad been
bef ore thent.

The principle underlying all these decisions is this power
is vested in a statutory authority to deprive the |liberty of
a subject on its subjective satisfaction with reference to-
specified matters, if that satisfactionis stated to be
based on a Dunber of grounds or for a variety of reasons al
taken together, and if sone out of themare found to be non-
existent or irrelevant, the very exercise of that power is

bad. That is so, because the matter being one for- subjec-
tive satisfaction, it nust be properly based. on all the
reasons on which it purports to be based. |If sone ,out of

them are found to be non-existent or irrelevant, the Court
cannot predicate what the subjective satisfaction of the
said authority would have been on the exclusion of those
grounds or reasons. To uphold the validity of such an order
in spite of the invalidity of some of the reasons or grounds
woul d be to substitute the-objective standards of the Court
for the subjective satisfaction of the statutory authority.
In applying these principles, however, the Court nust be
satisfied that the vague or irrelevant grounds are such as-,
if excluded, might reasonably have affected the subjective
satisfaction of the appropriate authority. It is not nerely
because sone ground or reason of a comparatively unessentia
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nature is defective that such an order based on subjective
satisfaction can be held to be invalid. The Court while
anxi ous to safeguard the personal liberty of the individua
will not lightly interfere with such orders. It is in the
light of these principles that the validity of the imnmpugned
order has to be judged.
(1) [1943] F. C R 88.
956
In this case, the order of detention is based on the ground
that the petitioner was engaged in unlawful smuggling
activities relating to three coomodities, cloth, zari and
mercury of which two are found not to be essential articles.
No material is placed before us enabling us to say that the
smuggling attributed to the petitioner was substantially
only of mercury and that the snuggling as regards the other
two comodities was of an-inconsequential nature. On the
other hand the fact that the particulars furnished to the
det enue on the 31st May, 1956, relate only to cloth and zari
(we understand that tila referred to in paragraph 3 is zari)
i ndi cates that probably the snuggling of these two itens was
not of an-inconsequential nature.
We are, therefore, clearly of the opinion that the order of
detention in this case is bad and must be quashed. W have
accordingly quashed the order and directed the release
forthwith of the detenue on the conclusion of the hearing on
the 29th Cctober, 1956.

Petition-all owed.




