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ACT:

Def ence of India Rules, 1971 promul gated under Defence
of India Act, 1971-Rule 1l1l4-Interpretation of-Wether State
CGovernment can fix price of an article declared to be
essential commpbdity under the Essential Comodities Act,
1955 in respect of which Central ~Governnent  has already
fixed price under. Fertilizer (Control) O der, 1957
promul gat ed under the Essential Commodities Act, 1955.

Def ence of India Rules, 1971-Rule 114 (3)(h)-Scope of-
Expression "any' article-includes fertilizers.

Interpretation-Rule of-What is test for ascertaining
whet her confli ct bet ween Centr al and State statutes
i rreconcil abl e.

Uttar Pradesh Fertilizer Prices (Supplementary) Order,
1974-Validity of.

HEADNOTE

On Cctober 11, 1973, the Central Government in exercise
of power under cl. (3) of the Fertilizers (Control) order
1957 promnul gated under s.3 of the Essential Comuodities Act,
1955, issued a notification fixing the. maximm retai
selling price of certain fertilizer which dealers could
charge from consunmers leaving with the dealersa very |ow
margin of profit. Sonme time later in order to conpensate the
manuf actures for the higher <cost of inputs, the Centra
Government issued another notification on June 1, 1974
fixing a very high retail selling price of the fertilizer to
be charged by the dealers from the consunmers. The deal ers
started charging the higher price fixed by notification
dated June 1, 1974 at the lower rate thus earning fabulous
profit. On June 14, 1974 the State of Uttar Pradesh issued a
notification (UWtar Pradesh Fertilizer Price (Supplenentary)
Order, 1974) in exercise of power wunder rule 114 of the
Def ence of India Rules, 1971 pronul gated under the Defence
of India Act, 1971. This notification stated that the stocks
of fertilizer acquired upto My 31,1974 by the deal ers and
which remained unsold with them should be sold only at the
price fixed by the Central Governnent’s notification dated
Cctober 11, 1973 and not by notification of June 1,1974. The
appel l ants (deal ers) challenged before the Hi gh Court the
legality and validity of the State Governnent’s notification
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dated June 14, 1974 on the grounds: (1) that the fertilizer
in question having been declared an essential comodity
under the Essential Commodities Act, 1955, an Act specially
enacted inter alia for regulating prices of essentia
commodities, its price could be regulated only under that
Act and not under the Defence of India Rules: (2) that the
notification bei ng i nconsi st ent with the Centra
Governnment’s notification dated dated June 1, 1974 was
invalid : and (3) that the notification being discrimnatory
was violative of Art. 14 of the Constitution. The H gh Court
uphel d t he
349
validity of the inpugned notification and dism ssed the wit
petitions. Hence these appeals.

Di smissing the appeals by majority.
N

HELD:

(Per Murtaza Fazal Ali and Thakkar, JJ.)

Both the  Essential Commpdities Act, 1955, as also the

Def ence of ~India Rules of 1971, are Central |egislations
enacted by the Parlianment. There is no constitutional or
jurisprudential limtation on the conpet ence of t he

Parliament to create two avenues or sources of power for the
regul ation of prices of articles. Since Parlianment can
constitutionally and validly enact two statutes creating two
sources of power, and since, under both the statutes prices
of fertilizers can be regulated, thereis no illegality in
acting under either or both.[357 D g

Under the DIR power has been conferred, inter alia, to
regul ate the price of ~any article. The _expression ‘any
article’ is wde enough in its anplitude to  envel ope
‘fertilizers’. The fact that ‘fertilizers’ have been
declared as an essential commodity under the Essentia
Conmodities, Act, 1955 and its price can be regul ated under
the powers conferred by that Act, is altogether immterial
[357 H, 358 A

The Centre and the State both cannot speak on 'the sane

channel and create disharnmony. If both speak, the voice of
the Centre will drown the voice of the State. The State has
toremain ‘silent’ or it will be “silenced . But the State
has the right to ‘ speak’ and can ‘ speak’ (wi-th

unquestionabl e authority) where the Centre is ‘silent’,
wi t hout introducing disharnony. If the Centre sits only on a
portion of the Chair, the state can sit on the rest of the
portion with arnms thrown on the shoulders of ~each other

Wiile the State cannot sit on the lap or on the shoul ders of
the Centre, both can certainly walk hand-in-hand, |ending

support to each other, in a friendly manner, [ towards the
sane destination. |If the Centre. has built a wall, had has
left a gap from which intruders can infiltrate, the state
can fill the gap in the wall, and thus nake -its own

contribution to the conmon cause. What is nore, each in
theory and principle. must be presuned to be conscious of
the need for accord and need for acconmpdati ng each other in
the interest of ‘NATI ONAL HARMONY' . [ 360C- F]

A general statute applies to all persons and localities
within its jurisdictional scope, prescribing the governing
aw upon the subject it enconmpasses, unless a specia
statute exists to treat a refinement of the subject with
particularity or to prescribe a different law for a
particular locality. Were, however, the later special or
| ocal statute is not irreconcilable with the general statute
to the degree that both statutes cannot have a conterm nous
operation, the general statute will not be repeal ed, but the
special or local statute wll exist as an exception to its
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terns. [361 B-(C

sutherland’s Statutory Construction, 3rd Edition. Vol,
1. page 488, referred to

One of the tests for ascertaining whet her the
i nconsistency is an irreconcilable or intolerable one, is to
pose this question: Can the State | aw be obeyed or
350
respected without flouting or violating the Central law in
letter and spirit? If the answer is in the affirnmative, the
State |l aw cannot be invalidated. Not at any rate when the
State law nerely ‘promotes’ the real object of both the
| aws, and is in the real sense ‘supplenentary’ or
conpl emrentary’ to the Central |aw.

In the present case, the Central notification is
altogether silent on the ramification regarding sales from
out of existing stocks acquired by the dealers at |ower
rates. The inpugned State notification, on the other hand,
deal s exclusively wth this aspect. The State notification
speaks on/ a refinement of the subject about which the
Central notifications is blissfully. unaware and on which it
is altogether silent. Both notifications can therefore
safely be construed as supplenmentary and friendly rather
than inconsistent or hostile. [360 B-(

In the i nstant case, assum ng t hat there is
i nconsi stency between the Central Governnent’s notification
and that of the State Governnent, it does not appear to be
an irreconcilable ' or intolerable one, so as to invalidate
the State Governnment’s notification. In the present case the
test answers in favour of the validity of the inpugned State
notification. The Central notification is not violated if
the dealers sell the fertilizers from out of the existing
stocks acquired at the | ower rates, for both t he
notifications fix the mininumselling price and the maxi mum
selling price fixed under the State notification is not
hi gher than that fixed under the Central notification. What
is more, the state notification ‘pronmptes and serves’ the
object and purpose of both the Centre and the State.
‘Pronptes and serves’ in the sense, that the manifest object
of fixing maxinmumceiling price is to nake available'to the
cultivators who grow the food for the NATION'to obtain the
inputs at reasonable prices and to protect them from
exploitation so that the food production —is not retarded.
[362 A-C

Art. 254(2) does not envision Presidential —assent to
‘notifications’ issued under an Act (as distinguished from
‘laws made by legislature). [363 F]

Kerala State Electricity Board v. Indian Al um nium Co.
[1976] 1 S.C.C 466 at p. 478, referred to.

The inmpugned notification is not violative of Art. 14
of the Constitution since the very basis of the challenge on
the score of hostile discrimnationis found to -be non-
exi stent.[364 D

(Per Vardarajan J. dissenting)

It cannot be assumed that Parliament which had already
legislated in the Essential Comodities Act, 1955, a
per manent neasure, in respect of fertilizer intended to
| egislate once again and could have felt the need to
| egi slate once again in the tenporary Defence of India Act,
1971 in respect of the sane article especially because what
could be done under the Defence of India Act and the Rul es
which may be framed thereunder could as well be done with
equal force wunder the Essential Commodities Act and orders
whi ch may be passed thereunder. [377 B-(

Section 3(2) of the Essential Comodities Act |ays down
that the Central Governnent nmay, having regard to the |oca
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conditions of any area and ot her rel evant circunstances, fix
different prices or rates in respect of different areas

351

and for different classes of consuners. The State Covernment
could have requested the Central CGovernnent to act wunder
s.3(2) of the Essential Conmpdities Act and fix a different
price or rate for the sale by dealers in that State of
fertilizer carried over from the stock held on 31.5.1974.
Section 5(b) of the Essential Commmodities Act provides for
del egati on of powers and says that the Central Governnent
may, by notified order, direct that the power to make or
i ssue notifications under s.3 of that Act shall, in relation
to such matters and subject to such conditions, if any, as
nmay be specified in the direction be exercisable also by
such State or such officer or authority subordinate to a
State CGovernnent as may be specified in the direction. The
Central Covernnment ~ has not issued any direction under s.
5(b) of the Essential” Commobdities Act del egating its power
to issue /notification under s:3 of that Act to the State
CGovernment or any officer or authority of that Government.
The State Government has thus not resorted to the provisions
contained in s.3(2) or ~s.5(b) of the Essential Conmodities
Act, but the proceeded of fix the price of fertilizer onits
own under the Defence of India Rules, 1971 which it cannot
do under those Rules and the Defence of India Act, 1971 in
respect of the essential commodity. [377 H, 378 A-D

The Defence of India Act, 1971, which was a general and
temporary Act, and the Rules franed thereunder cannot apply
to fertilizer which is an essential commodity governnent by
the Essential Commdities Act, 1955 and the Fertilizer
(Control) Oder, 1957 nmade under the provisions of that Act.
Therefore the State Governnent cannot -~ without del egation
i ssue any notification under the Defence  of India Act and
Rules, 1971 in regard to the price of fertilizer, an
essential commodity governed by the Essential Conmodities
Act and the Fertilizer (Control) order, 1957. [378 H 379 A-
Bl

There does not appear to be any provision in Art.
254(2) of the Constitution for placing any notification made
by a State Government under the Defence of India Rules, 1971
for consideration by the President. [380 (]

If the State Governnent’'s inpugned notification is
assuned to be a |law enacted by that State’'s Legislature on
Entry 26 of List 1Il, since the Act of Parlianent passed on
Entry 33 of List 1Il and the Fertilizer ~(Control) order,
1957 passed under that Act were already in force, the assent
of the President had to be received in order that the State
CGovernment’s notification assunmed to be a | aw enacted by the
State's Legislature nmmy prevail in the State as required by
Article 254(2) of the Constitution. There is nothing on
record to show that the inmpugned notification of ‘the State
CGovernment was placed before the President for his assent
and that his assent has been received. Therefore, the State
CGovernment’s inmpugned notification even as a |aw cannot
prevail over the wearlier notification of the Centra
Covernment. [389 F-G 380 (]

Zaver bhai Anmai das v. State of Bonbay. [1955] 1 SCR 799,
referred to.

There is a clear conflict between the two notifications
is respect of the same essential conmmodity, fertilizer, for
under the Central Government’'s notification dated 1.6.1974
the price at which a dealer can sell fertilizer of the
concerned variety is Rs. 2000 per ton while under the State
CGovernment’s notification dated 14.6.1974 is only Rs. 1050
per ton though no doubt it is restricted to the stock
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carried over from31.5.1974 which is immterial in judging
the power of the State CGovernment to fix the price of an
essential commodity by a notification
352
made under the Defence of India Rules, 1971 in respect of
which the Central Government had already fixed the price
under the Fertilizer (Control) order, 1957. Once the Centra
enactment and the Central Governnent’s notification govern
the price of an essential commodity the State Government’s
notification issued in exercise of the delegated authority
under the Defence of India Act and the Rules franed
thereunder cannot prevail. [380 F-H

The two enactnents have to be read in such a way that
there is no conflict between them while giving effect to
themin their respective fields. of operation. If the
Essential Conmodities Act, 1955 and the Fertilizer (Control)
order, 1957 are consi dered to apply exclusively to
fertilizer, an essential combdity, and the Defence of India
Act, 1971 and the Defence of India Rules, 1971 are
considered to apply to other commodities excluding essentia
comodities there would be no conflict whatsoever between
the Essential Conmodities Act® and the Defence of India Act
and between the notification i ssued wunder Fertilizer
(Control) order, 1957 and the Defence of India Rules, 1971
[381 A, 383 D E]

The aut hor of the two enactnments, Essential Commmodities
Act, 1955 and Defence of India Act, 1971 is the sane,
nanmely, Parlianment, ‘and Parliament nust be held to have not
intended to contradict itself while dealing wth distinct
matters or situations under those enactnents. If the State
Governments are free to fix their own prices in
notifications issued by them under the Defence of India
Rules, 1971 when the Central Governnent’s notification
fixing a single price for the whole country in respect of an
essential commdity is in force that notification of the
Central CGovernment will become otiose. The question whet her
Parlianment would have intended ‘such a consequence. The
answer can only be an enphatic no. [382 D E]

Craies on Statute Law (seventh edition) at Page 222 and
Maxwel | on the Interpretation of Statutes, referred to.

VWhat has been done by the State Governnent under the
i mpugned notification is utterly |acking in power and cannot
be allowed to stand nerely because it relates only to a
conparatively small quantity of fertilizer carried over from
the stock of 31.5.1974 and was intended ~to benefit and
protect agricultural consumers and prevent dealers from
maki ng undue profits.[384 F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal Nos. 1568-
76, 1609-12, 1656, 1672, 1675-80, 1707, 1616, 1644, 1645,
1646, 1671, 1673, 1708 of 1974.

Fromthe Judgnent and order dated 14th August & 12th
Septenber, 1974 of the Allahabad High Court in Cvil Wit
Petition Nos. 3422, 3498, 3430, 3462, 3491, 3429, 3427,
3423, 3472, 3443, 3473, 3474, 3494, 3439, 788, 774, 786, 787,
791, 793, 869, 3428, 3502, 3420, 3421, 3528, 3478, 3477, &
3478 of 1974.

Yogeshwar Prashad, S. C. Manchanda, S. K. Bagga,

353

Pranmod  Swar up, O P Agarwal, Ms, Baby Krishnan G S
Chaterjee. Ms. S.Dikshit, RN Trivedi Mss R Covind for
the Appell ants.
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The foll owi ng Judgnents were delivered

THAKKAR, J. The Constitution whi ch prom ses a
socialistic pattern of Society in the preanble and traces
the contours of the socialistic philosophy which perneates
the spirit of the Constitutional can neither conmand nor
commend the exercise of the Constitutional Jurisdiction to
i ssue H GH PREROGATVE WRI TS under Art. 32 226 or 227 in
order not to renove injustice but to do injustice in order
not to prevent exploitation of the poor by the rich, but to
permit such expl oitation. And yet the CONSTI TUTI ONAL
JURI SDI CTION of the Court (as polarzed from its ’'ERROR
JURI SDI CTION has been invoked in order to use the hand of
the Court for transferring noney from the pockets of poor
cultivators (who feed the Nation) to the pockets of the
dealers in fertilizers (who feed thensel ves) by Challenging
a notification on technical grounds. Such jurisdiction is
i nvoked to enablethe dealers to reap a 'rich’ harvest of
"unjust enrichnment’ through the instrumentality of the Court
at the cost and expenses of the «cultivators. W firnmy
bel i eve t hat the Court exer ci si ng CONSTI TUTI ONAL
JURI SDICTION is not obliged to grant a wit in such
circunstances. But we need not elaborate on the thene
furthermore as the High Court has rejected the petition on
nmerits and as we are of the sanme opinion

Events leading tothe institution of the Wit Petitions

under Article 226 of the Constitution of India giving rise
to this group of appeals (by certificate of fitness granted
by the Allahabad H. gh Court) have taken ‘the follow ng
cour se:

(i) On Cctober 11,1973 the Central Government issued a
notification fixing the nmaximm retail selling
price of <certain varieties of fertilizers to the
consuners. It was issued in exercise of ' powers
under clause (3) of the Fertilizer (Control) order
of 1957 promul gated under Section 3 of the
Essential Comodities Act of 1955. (referred to as
"Act’ hereinafter).

(ii) Sone time later, on June 11,1974 the Centra
Covernment i ssued a Notification whereby the
maxi mum retail selling price of di fferent
varieties of fertilizers —was steeply revised
upwards in order to conpensate the manufac-

354
turers’ in the context of the spurt in the prices
of various inputs. The extent of therise my be
illustrated by taking the instance of 'Urea 46%
Nitrogen. Its price was revised upwards from Rs.
1090 per ton to Rs 2000 per fon.

(iii) On June 14 1974 the State of' Uttar Pradesh i ssued
t he Uttar Pradesh Fertilizer Prices
(Suppl enentary) Order 1974 in exercise  of the
powers conferred by Rule 114 of the Defence of
India Rules, 1971 adverted to as '"D.l1.R
herei nafter. Under this notification the
regi stered 'deal ers’ were prohibited from charging
to the cultivators price in excess of the maxi num
price prevailing imediately prior to the upward
revi sion authorised by the Central Government on
June 1, 1974 in respect of stocks acquired at pre-
revision rates held by the dealers on the eve of
the upward revision of prices.

(iv) The net result of the two last nentioned
notifications was as follows: The dealers could
sell to the cultivators fertilizers at the higher
rates authorised by the notification dated June 1




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 29

1974 from out of the stocks acquired thereafter
under both the notifications. As regards the
stocks acquired after June 1 1974 the registered
dealers were not affected by the notification
i ssued by the State Governnent under the DIR in as
much as the notification issued by the Centra

Gover nirent aut hori sing the upward revision
remai ned unaffected by the notification issued by
the State. The deal ers however could not sell the
fertilizers at the higher rates from out of the
exi sting stock acquired by themat the | ower rates
i mediately prior to the upward revision effected
on June 1 1974 in view of the aforesaid
notification issued by the State Governnent on
June 14 1974. Taking the instance of 'Uea 46%
Ni trogen’ the net inpact of the inpugned State
notification was that the ’'dealers’ were not
permtted to charge to the cultivators Rs. 2000
per ton instead of Rs. 1090 per ton in respect of
stocks acquired at the | ower rates.

(v) It —was in this background that the dealers
instituted the petitions giving rise to the
present appeals by certificate, challenging the
legality and validity of the

355
i mpugned notification i ssued by t he State
Government on June 14 1974,

Now, the follow ng facts are not-in dispute:

(i) The registered 'dealers’ were entitled to a fixed
profit margin. of Rs. 45 per ton (and. no nore)
under the terms _and conditions of thelicence held
by them

(ii) The stocks acquired prior-to June 1 1974 were
nmeant for sale to the cultivators at the pre-
upward revision rates at which rates the dealers
had acquired the stocks. ~ This stock had renmai ned

unsold with the dealers till than because the
cultivators had not been able to effect /'their
purchases till that date

(iii) The price rise was authorised to conpensate the
"manuf acturers’ in the context of the spurt in the
price of various 'inputs’ and had no bearing on
the selling price for the 'dealers’ who were not
concerned with the cost of production

(iv) In case the State Governnent had not issued the

i mpugned notification dated June 14 1974 the
deal ers would have been enabled to charge about
twice the prices at which the stocks were  rmade
available to them for sale prior to the
notification. For instance 'Uea 46% Nitrogen
made available to the dealers for effecting sales
to the cultivators at Rs. 1090 per ton could have
been sold to the cultivators at Rs. 2000 per ton.
Thus they would have been enabled to make a w nd
fall bumper profit of Rs. 910 per ton (in respect
of "Uea 46% N trogen') as against perntted
profit margin of Rs. 45 per ton (i.e. about 1000%
in place of about 5% and to secure unjust
enri chrment’ f or t hensel ves to such an
unconsci onabl e extent at the cost of the
cul tivators.

It is in the backdrop of these undisputed facts that
the question regarding the wvalidity of the inpugned
notification dated June 14 1974 issued by the State of Utar
Pradesh cane to be challenged before the H gh Court of
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Al | ahabad.
The i mpugned notification was issued in order to neet a
probl em
356
which arose in the peculiar facts and circunstances of the
situation. The probl em arose apparently because the
conpetent authority exercising the powers of the Centra
Government under the Essential Conmodities Act overl ooked
that the deal ers who were concerned with the distribution of
the fertilizers to the cultivators on a fixed and assured
profit margin of Rs 45 per ton would be having with them
stock-in-trade obtained at the pre-enhancenment prices. And
that they nmight take under advantage of the situation by
charging a higher rate to the consumers even in respect of
the stocks acquired at the | ower rates The deal ers could and
shoul d have sold the stock in-trade acquired at the pre-
enhancenent price ~at the hiterto prevailing rates till the
ol d stocks were exhausted. That is what would have been
expected of themhaving regard to the fact that they were
getting a fixed and assured nargin of profit of Rs. 45/- per
ton and that the enhancenent of the price was necessitated
and nade solely to neutralize the rise in the cost of the
i nputs which phenomenon affected only the ’'manufacturers’
and not the 'dealers’. There was therefore no occasion or
justification on their part for charging a higher price to
the consuners in regard to the sales  effected from the
exi sting stocks acquired at the I ower rates. The
notification issued by the Central CGovernment .on June 1 1974
was silent on the ‘question of selling prices in respect of
sal es fromout of stocks acquired earlier at the lower rate.
Since the said notification issued by the Central Governnent
was silent the State Governnent which appears to have been
nore vigilant stepped in and exercised powers which were
conferred on it by the DIR
The chall enge before the H gh Court was made on three
mai n grounds, vVviz:
(A The Central Gover nirent havi ng i ssued a
notification in exercise of powers under the
Essenti al Comuodi ti es Act 1955 the State
CGovernment could not have issued the inpugned
notification under the Utar Pradesh Fertilizer
Prices (Suppl enentary) order 1974 i ssued in
exerci se of the powers conferred under Rule 114 of
the "DIR.  The power to fix the maximumprice in
respect of fertilizers could be exercised only
under the Essential. Conmopdities Act it being a
special Act and could not have been exercised by
the State Governnent by issuing an order under the

"D.I.R”
(B) Even if the State Governnent had the power to
i ssue
357
the notification under the D.I.R the notification
was invalid by reason of its inconsistency wth
the notification issued by the Central Governnent
on June 1 1974 under the Essential Comuodities Act
1955.
(C The inpugned notification was violative of Article
14 of the Constitution of India.
The High Court of Allahabad negatived all the three
contentions by an extrenely well considered and well
reasoned judgnent. In the present group of appeals by

certificate the original petitioners have reiterated the
sane contentions before this Court.
Re: Ground A: The argunent in substance is that
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Essential Comodities Act 1955 is a special Act under which
the price relating to a comodity declared to be an
essential commodity can be regulated. The power to regul ate
the price in respect of such an essential commopdity cannot
therefore be exercised under Defence of India Rules 1971 or
under any other provision of |aw

Now, both the Essential Commdities Act 1955 as also
the Defence of India Rules of 1971 are Central |egislations
enacted by the Parlianent. The 'D.I.R’ were brought into
force by the Parlianent in 1971 in order to neet an
emergency situation. The |legislative conpetence of the
Parliament to enact the legislation. On the subject in
guestion nanely fixation of prices of all articles is not
guesti oned. The Parlianent having conpetence to legislate in
regard to the subject has enacted both the |egislations one
in 1955 another in 1971

The i mpugned notification has been issued under the
|atter statute. ~The "D.1.R ' having been enacted later it
cannot ‘and it has not been contended that the doctrine of
repeal is attracted. Since there is |legislative conpetence
since the statute is not eclipsed by the doctrine of express
or inmplied repeal how can the power exercised under the
valid statute be assailed ~? The only argunent advanced a
m sconceived one in our opinion. is that since the ’Act’
deals with essential commodities and fertilizer has been
decl ared under the Act as an essential comobdity the power
conferred by the "D/ I.R’ cannot be exercised in respect of
regul ation of the price of such a comobdity or article. It
is not disputed that under the DI R power has been conferred
inter-alia to regulate the price of ’'any” article. The
expression 'any article  is wide enough inits anplitude
358
to envelope ’'fertilizers'. The fact that 'fertilizers have
been declared as an essential conmodity and its price can be
regul ated under the powers conferred by the Act is
altogether immaterial. There is no constitutional or
jurisprudential limtation on (the conpet ence  of the
Parlianment to create two avenues or sources of power for the
regul ation of prices of articles.. There is nothing in
principle or precedent to support the proposition that two
avenues or sources of power cannot be validly created. \Wat
then is the fabric of the challenge ? The only answer
offered by the counsel is that the Act is a statute
specially enacted inter alia for regulation of the prices of
comodities declared to be essential and therefore in
respect of such commodities the power can be exercised only
under the Act. W are unable to accede to this argunent
Since as discussed earlier Parlianent can constitutionally
and validity enact two statutes creating two sources of
power and since under both the statutes prices of
fertilizers can be regulated; thereis no illegality in
acting under ’'either’ or ’'both’. Counsel however | seeks
support from the following passage from Craies on Statute

Law( 1)

"Acts of Parlianent sone tinmes contain genera
enactnments relating to the whole subject-matter of the
statute and also specific and particular enactnents
relating to certain special matters; and if the genera
and specific enactments prove to be in any way
repugnant to one another the question will arise which
isto control the other ? In Pretty v. Solly. (1859)
26 Beav. 606 610. Romilly MR stated as foll ows what
he considered to be the rule of construction under such
ci rcunst ances. "The general rules" said he "which are
applicable to particular and general enactnents in
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statutes are very clear; the only difficulty is in
their application. The rule is, that whenever there is
a particular enactrment and a general enactnment in the
sane statute and the latter taken in its nost
conpr ehensi ve sense would over rule the former the
particul ar enactnment rnust be operative and the genera
enact ment nust be taken to affect only the other parts
of the statute to which it may properly apply."
(Enphasi s added)
It is overlooked that the said passage deals with
di fferent pro-
359
visions in the "sane" statute. That when there is a specia
provision in the very sane statute in regard to a subject
matter the special provision of the statute will ordinarily

prevail in rivalry or competition with the general provision
is a proposition with which there is no quarrel. But then we
are not~ at all ~concerned with any rivalry between two

provisions of ~the “same’ statute. W are faced with two
enact ment's by the sanme |egislature which create two sources
of power -to achieve the sane purpose. To repeat what has
been observed earlier there is no legal bar to creating two
sources of power. And there is no authority in principle or
precedent for contending that one source of power is nore
valid than the other. O that the power validly conferred by
the sane | egislature can be exercised only under one and not
the other of the two statutes |eaving aside the question of
irreconcilable or ‘intolerable inconsistency. W therefore
confirmthe view of the H gh Court and repel the challenge.
Re: Ground B: The validity of the inmpugned notification
issued by the State under the 'DIR is assailed on the
ground that it is inconsistent with the earlier notification
issued by the Centre. As discussed earlier the Centra
notification does not 'specifically deal with the question
as regards selling price in respect” of sales from the
exi sting stocks acquired by the dealers at the pre-
enhancenent prices which remained unsold with themas the

cultivators could not effect purchases till then. In/ other
words the Central notification does not deal with this
ram fication at all. It does not 'show awareness of this

di mrension and is altogether silent on the subject. The
i mpugned State notification issued |ater on the other hand
deal s specifically pointedly and solely with this dinension
It is inthis perspective that the issue has to be judged
bearing in mnd the undisputed position that there “is no
Centre-State conflict involved in the sense that (1) the
Centre which is not even inpleaded as a party  does not
question the power of the State or the wvalidity of the
notification as inpinging onits (Centre’'s) jurisdiction or
authority; (2) Centre has not asserted its superior
authority fromthe standpoint of Centre-State-power equation
in order to supersede the State notification

The question clanobring for solution in this scenerio
has two facets viz:

(1) Wiether there is any inconsistency between the
Central notification on the one hand and the State
notification on the other and,;

360

(2) whether the inconsistency is an irreconcilable or
i ntol erabl e one:

I's there inconsistency?

The Central notification as discussed earlier is
altogether silent on the ramification regarding sales from
out of existing stocks acquired by the dealers at |ower
rates. The inpugned State notification on the other hand
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deal s exclusively with this aspect. The State notification
on speaks on a refinenent of the subject about which the
Central notification is blissfully unaware and on which it
is altogether silent. The two do not overlap. There is
therefore no real inconsistency. The principle my be stated
thus. The Centre and the State both cannot speak on the sane

channel and create disharnmony. |If both speak, the voice of
the Centre wll drown the voice of the State. The State has
toremain ’'silent’ or it will be '"silenced . But the State
has the right to ' speak’ and can ' speak’ (with

unquestionable authority) where the Centre is ’'silent’
wi t hout introducing disharnony. If the Centre sits only on a
portion’ of the Chair the State can sit on the rest of the
portion with arnms thrown on the shoul ders of each other, in

a friendly nmanner towards the same destination. |If the
Centre has built a wall and  has left a gap from which
intruders can infiltrate the State can fill the gap in the

wal | and thus make its own contribution to the Commobn Cause.
What is nore-each in theory and principle nmust be presuned
to be conscious of the need for accord and need for
accommodating each other~ in the “interest of ' NATI ONAL
HARMONY’

The Centre can object to the State speaking on the sane
channel or sitting on-its shoulders and perhaps even
override the State. But the Centre and the State can
certainly accompdate each other in a friendly spirit in the
overal | NATI ONAL | NTEREST when bothof" themare trying to
suppl enent  each ot her. In t he present case bot h
notifications can safely be construed as supplenmentary and
friendly rather than inconsistent or hostile. The Centre
does not question to the State speaking on the nuance on
whi ch the Centre has maintained silence. There is therefore
no real elenent of inconsistency inthe two notifications.
The foll owi ng passage extracted from Statutory
361
Construction by Sutherland (para 2022(1),) shows that the
aspect relating to 'refinement’ i's a well recognized factor
and that the state |aw can be treated as an excepti on when
the inconsistency is not irreconcilable :-

"A general statute applies to all~ persons and
localities within its jurisdictional scope, prescribing
the governing |aw upon the subject it enconpasses,
unl ess a special statute exists to treat a refinenent
of the subject with particularity or to prescribe a
different law for a particular locality. Likew se where
a later statute adapted for a particular locality
conflicts with a general |aw of state-w de application
the special or local lawwll supersede the genera
enactment. Where, however, the |ater special or Iloca
statute is not irreconcilable with the general statute

to the degree that both statutes cannot- have a
coterm nous operation, the general statute will not be
repeal ed, but the special or local statute wll exist

as an exception to its terms."
(Enphasi s added)
Assumi ng for the sake of argunent that it is considered

to be an inconsistency, it does not appear to be an
irreconcilable or intolerable one so as to invalidate it, as
will be presently shown.

Is the alleged inconsistency irreconcilable or intolerable
one ?

There are degrees of inconsistency in the context of
conflict of laws. There can be apparent or surface
i nconsi stency which may be considered as a non-hostile,
tol erabl e, benign, one, subject to the unquesti oned power of
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the Centre to override the State if so m nded. On principle,
every apparent inconsistency cannot be presuned to be
hostile or intolerable. More so when the Centre does not
even raise a whisper of discord. One of the tests for
ascertai ni ng whether the inconsistency is an irreconcil able
or intolerable one, is to pose this question: Can the State
| aw be obeyed or respected without flouting or violating the
Central law in letter and spirit ? If the answer is in the
affirmative, the State | aw cannot be invalidated. Not at any
rate when the State law nerely ’pronmpotes’ the real object

of both the
362
| aws, and is in the  real sense ’'supplenentary’ or

"compl enentary’ to the Central law. In the present case the
test answers in favour of the validity of the inpugned State
notification. The Central notification is not violated if
the dealers sell the fertilizers from out of the existing
stocks ~acquired at the | ower rates, for both the
notifications fix the maxi numselling price and the nmaxi num
selling price fixed under the State notification is not
hi gher than that fixed under the Central notification. Wat
is more, the State notification 'pronmotes and serves’ the
object and purpose of both the Centre and the State.
"Pronmotes and serves’, in the sense, that the nanifest
object of fixing maximumceiling price i's to nake avail abl e
to the cultivators who growthe food for the NATION to
obtain the inputs at reasonable prices and to protect them
from exploitation so that the food production is not
retarded. It is not contended even by the petitioners, for
the very good reason that it~ is incapable of  being so
contended, that the object of the price regulation is to
enable the dealers to nmake unconscionable profit. Thus the
i mpugned State notification pronotes rather than 'defeats’,

the "life-aim of Central as also the State notifications.
It "helps’ rather than ’'hurts’ the objectives and goals of
the Centre, and there is. no -conflict whatsoever of
"interest’, 'purpose’', or 'perspective' . The State has done

only that which the Centre presunably would have readily
done if it was fully aware of the situation fromall angles
of vision. For, the only inpact of the-inpugned notification
is that the 'cultivator’ for whose ©protection the price
regulation is essentially made, is saved from exploitation
without hurting the legitimte claimof the dealer, who, in
any case, gets his fixed profit margin of Rs. 45/- per ton.

In Australian Boot Trade Enployee's Federation v.
Waybrow Co., (1) the Hgh Court of Australia in a somewhat
simlar situation held that there was no  inconsistency
between a State law fixing a m ni num wage for workers in the
boot trade of 1% per hour and a federal law fixing a m ni mum
wage for the sane workers of 1-1/2 $ per hour. Speaking
through Barton, J. the court observed :-

"The deterninations of the wages boards (in effect
the State law) and the proposed award (in effect, the
Commonweal th | aw) are courched in the affirmative.in
respect of the material part of each, the provision as
to the mninum wage. None of them prescribed an
inflexible rate. The (State) determi nations prescribe a
mninmumand it is in each case

363
[ ower than the mnimm named by the pr oposed
(Commonweal th) award. By paying the latter mninum an
enpl oyer will be obeying both laws. The affirmative
words of the (Commonwealth) award, therefore, do not
"inpart a contradiction" between it and the (State)
determ nations. It is impossible to say that the
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enpl oyer cannot obey the one wthout disobeying the
other. Therefore, the former and the |latter nay stand
together. Therefore, according to the proper test, they
are not inconsistent."
(Enphasi s added)
It would thus appear that in a sonewhat paralle
situation the Australian Hi gh Court had taken the view that
since both |aws can be obeyed w thout disobeying any, there
is no conflict. In the present case al so an endeavor nust be
made to place a harnonious interpretation which would avoid
a collision between the two. Another way of |ooking at the
problemis this: The inpugned notification, though issued by
the State, has its source of power in the "DIR which is a
Central Statute enacted by the Parlianment. The State is
nerely an instrunmentality for executing the purpose of the
Central Act. The inmpugned notification which is 'later’ in

point of time nust, therefore, prevail to the extent it
"speaks” on the refinenent or nuance of the matter on which
nuance the wearlier notificationis 'silent’. In any view of

the matter,  therefore, the challenge from this platform
cannot succeed:

It may be nmentioned that a half-hearted argunment was
advanced that Art. ~ 254(2) woul d be attracted and
Presidential assent ~ would becone necessary in order to give
effect to the inpugned notification. Thereis no nerit in it
inas nmuch as Art. 254(2) does not envision Presidentia
assent to "notifications’ issued under - an Act (as
di stingui shed from "laws made by legislature’) as has been
observed by a Constitution Bench of this Court in Kerala
State Electricity Board v. Indian Al um niumCo., (1) wherein
Al agiriswam, J. speaking for hinself and for Bhagwati,
Goswam and Sarkaria JJ. says:-

"WAs it necessary to get the President’s assent
for this notification as contended by sonme of the
respondents ? Quite clearly no Presidential assent was
possible to the notification. ~ Article 254(2) does not
contenpl ate Presidentia
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assent to notifications issued under the Act. The

article contenpl ates Presidential assent only to | aws

made by the legislature of a State." This - ground of
attach al so accordingly fails.

Regardi ng ground (C): The appel |l ants contended that the
i mpugned notification was violative of Art. 14 of the
Constitution of India and was therefore invalid.: The
argunent was advanced on the assunption that the State
CGovernment  had permtted governmental agencies falling
within the definition of "dealer’ in the Fertilizer Contro
Order, 1957 to sell the stocks held by the said agencies
i medi ately preceding the issuance of t he i mpugned
notification dated June 1, 1974 at the higher rates. This
all egation has been controverted by the State of | Utar
Pradesh. A reference to the counter-affidavit sworn by the
Accounts O ficer, Fertilizers and Manuals Directorate  of
Agriculture, field in CMP. No. 6773 of 1974 clearly shows
that the State Gover nnent had not granted any such
perm ssion. Thus, the very basis of the challenge on the
score of hostile discrinmnation is found to be non-
exi stent. The Hi gh Court was perfectly justified in
rejecting this contention. W, therefore, confirmthe view
taken by the Hi gh Court.

Thus all the grounds called into aid by the appellant
for challenging the inmpugned notification are found to be
devoi d of substance.

Under the circunmstances the appeals fail and are
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di smssed. Having regard to the facts and circunstances of
the case there will be no order regardi ng costs.

The interim orders passed by this Court are hereby
vacated. In the result, the concerned District Mgistrate
will now have to take appropriate steps to pass on and pay
to the cultivators the differential amount deposited by the
deal ers pursuant to this Court’s orders dated Septenber 2,
1974, and, Cctober, 10, 1974, as early as possible. And, in
any event, wthin six nonths of this order, after proper
verification. We order accordingly.

Appeal s di smissed. Interimorders vacat ed.
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VARADARAJAN, J. Civil Appeal 1656 of 1974 is by specia
| eave. The other appeals are by certificate granted by the
Al | ahabad High Court. Al the appeals arise out of the
judgrment of a Division Bench of that H gh Court in a batch
of wit Petitions-out of which WP. No. 3421 of 1974 was
treated as the leading case. Cvil Appeals 1568-1576 of 1974
and batch have arisen out of that batch of Wit Petitions.
In the —other set” of Civil Appeals another Wit Petition of
1974 is said to have been treated as the | eading case by the
H gh Court. The decisions were rendered in Wit Petition No.
3421 of 1974 for one batch and in another Wit Petition of
1974 for the other ‘batch. But in all the appeals before us,
the judgnent in WP. No. 3421 of 1974 alone was referred to

The Wit Petitions filed wunder Article 226 of the
Constitution challenged the validity of -a notification dated
14-6- 1974 issued by the Government ~of Utar Pradesh in
exercise of the power conferred by Rule 114 of the Defence
of India Rules, 1971, directing that no registered deal er of
fertilizer shall charge or retain, enter into or enforce any
contract for <charging, in respect of any fertilizer sold to
any person on or after 1.6.1974, fromany stock held on
31.5.1974, a price exceeding the nmaxi num price fixed by the
Central CGovernment for the sale of ~fertilizer wunder an
earlier notification dated 11.10.1973 issued under C ause 3
of the Fertilizer (Control) Order, 1957 nade in exercise of
the power <conferred by s. 3 of the Essential Comodities
Act, 1955, as it prevailed on 31-5-1974. The Wit Petitions
chall enged also an order dated 18.6.1974 passed by the
District Agricultural Oficers directing registered dealers
of fertilizers to refund the excess price charged on the
sale of fertilizer effected on or after 1.6.1974 fromout of
the stock which was in existence on 31.5.1974. The Wit
Petitions sought the quashing of the said notification dated
14.6.1974 and also a direction to the District Agricultura
Oficers and other District Authorities not to ask the
dealers to refund the excess in respect of sales conpleted
prior to the date of that notification. The H gh Court has,
whil e upholding the wvalidity of the notification /dated
14.6. 1974 and disnmissing the prayer for quashing the  sane,
directed the District Agricultural Oficers and  other
District Authorities not to enforce the order for refund of
the excess price realized on the sale of fertilizer up to
14.6.1974 from the stocks which were in existence on
31.5.1974. This part of the High Court’s order has becone
final and has not been challenged by the State CGovernnent.
This Court has directed by orders dated 2.9.1974 and
30.10.1974 that the excess price charged on the sale of
fertilizer which was in the possession of the appellants
before 1.6.1974 shoul d be deposited
366
with the District Magistrate concerned within a fortnight of
the sales to remain in a separate account.

The fertilizer in question is admittedly a conmodity
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controll ed under the Fertilizer (Control) Order, 1957 issued
by the Central Governnent in exercise of the power conferred
by s.3 of the Essential Commodities Act, 19555. The maxi num
price for sale of fertilizers by registered dealers to
consumers is fixed under Clause 3 of the Fertilizer
(Control) Oder, 1957 by notifications issued fromtime to
time. The sale price of one of the varieties of fertilizers
with which we are concerned in these appeal s has been fixed
at Rs. 1050 per ton by a notification dated 11.10.1973 whi ch
was in force on 31.5.1974. The price fixed in that
notification for the sale of that variety of fertilizer to
regi stered dealers was Rs. 1005 per ton | eaving a margin of
Rs. 45 per ton on sale to consuners at Rs. 1050 per ton. The
Central CGovernnents in supersession of the notification
dated 11.10.1973 fixed  the maximum sale price of that
variety of fertilizer at Rs. 2000 per ton by a notification
dated 1.6.1974, thus giving an.increases of Rs. 950 per ton
for that variety to the deal ers. The dealers started selling
at the newrates fixed in that notification for the severa

varieties of fertilizers. The GCovernment of UWtar Pradesh
bei ng of the view that the Central Governnent’'s notification
dated 1.6.1974 was not ~intended to apply to old stock
procured by dealers at considerably lower prices from
producers which was in -existence on 31.5.1974 issued the
i mpugned notification dated 14.6.1974 directing that the old
stock should be sold at the old rate  of Rs. 1050 per ton
with effect from1.6.1974. The Wit Petitions were filed by
the dealers, sonme | of them for guashi ng the State
CGovernment’s notification dated 14.6.1974, sone for quashing
that notification as  also for directing the District
Agricultural Oficers and other District Authorities not to
enforce the order nentioned above and sone for the latter
direction al one.

The question for consideration by the H gh Court was
the validity of the State Governnent”s notification dated
14.6.1974 as regards the stock of fertilizer available with
the dealers at the end of 31.5.1974, i.e., whether that
notification will prevail over the Central Governnent’s
notification dated 1.6.1974.

The first contention urged for the dealers before the
Hi gh Court was that fertilizer was not -a comodity essentia
to the community within the meaning of s.3 of the Defence of
India Act, 1971 and, therefore, the State CGovernnent had no
power to fix its price or give
367
any other direction in regard thereto. The | earned Judges of
the High Court held that chemcal fertilizers being
necessary for increased production of food crops and. oi
seeds crops under nodern scientific nethods of agriculture
woul d be conmodities essential for the life of the conmunity
and that the argument that trade in chemical fertilizers
cannot be regulated under s.3 of the Defence of India Act,
1971 is untenable. Before us no argunent was advanced by the
| earned counsel for the appellants that chem cal fertilizers
are not essential commpdities. On the other hand, it was
repeatedly contended that it is an essential comodity
within the nmeaning of s.2(1)(a) of the Essential Comuodities
Act, 1955 and is specifically mentioned as such in s.2(1)(a)
(xi) of that Act. There is no dispute before us about this
matter though there is dispute whether fertilizer can be
brought within the words "any article" nmentioned in Rule
114(2) of the Defence of India Rules, 1971. Therefore, that
qguestion does not arise for detail ed consideration by us.

The second ground of attack before the H gh Court was
that the State Government |acked the power to control the
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price of chenmical fertilizer on the ground that no such
power is conferred on it by the Defence of India Act, 1971
and the rules framed thereunder in respect of chenica
fertilizer as being needed for the preparation of the
defence or connected with the prosecution of war. This
contention was rejected by the |earned Judges of the Hi gh
Court. It is not necessary for us to consider this aspect of
the matter as no such argunent was advanced before us by the
| earned counsel for the appellants. The dispute before us is
as to whether chenmical fertilizer would fall wthin the
words "any article" found in Rule 114(2) of the Defence of
India Rules framed in exercise of the power conferred by s.3
of the Defence of India Act, 1971 though it is not disputed
that the i mpugned State. CGovernnent notification dated
14. 6. 1974 was issued when the enmergency which was lifted on
22.3.1977 was in force.

The next contention urged. before the H gh Court was
that as* the Central ~Governnent had already fixed the price
of chemical fertilizer by the notification dated 1.6.1974
i ssued under the Fertilizer ~(Control) Oder, 1957 nmde in
exercise of the power conferred by s.3(2) (c) of the
Essential Conmobdities Act, 1955, the State CGovernment had no
power to fix its price under Rule 114(2) of the Defence of
India Rules, 1971 by the later notification dated 14.6.1974
in exercise of its delegated power. This contention was
rejected by the learned Judges of the Hi gh Court as being
unacceptabl e. The ' argunent of the | earned Advocate-CGenera
appearing for the State of Uttar Pradesh
368
before the Hi gh Court was that by the inmpugned notification
dated 14.6.1974 the State Governnent had not fixed any
price, but had only directed that certain stocks of
fertilizers which were in the possession of dealers on
31.5.1974 shall be sold at the rates fixed by the Centra
CGovernment in the wearlier Notification dated 11.10.1973
whi ch had been superseded by its own notification dated
11. 6. 1974, has not been accepted by the |earned Judges of
the Hgh Court as the basis of their decision. On'the other
hand, they have proceeded on the basis that the State
Government  has fixed the dealers’ sale price of the
fertilizer by the inmpugned notification in exercise of the
power conferred by Rule 114 of the Defence of India Rules,
1971.

The undi sputed fact is that the price fixed for the
sale of the fertilizer to dealers was Rs. 1005 per ton under
the Central Covernment’s previous notification dat ed
11.10. 1973 which was super seded by its subsequent
notification dated 1.6.1974 in which the price fixed for
sale of the same variety of fertilizer to dealers was Rs.
1960 per ton from the date of that notification. The price
fixed for sale by dealers was Rs. 1050 per ton-under the
superseded notification dated 11.10.1973 and Rs. 2000 per
ton in the notification dated 1.6.1974. The | earned Judges
of the H gh Court noted the obvious fact that the dealers
woul d get an excessive nargin of Rs. 995 per ton in respect
of the old stock purchased by themat Rs. 1005 per ton by
selling that stock at the new sale price of Rs. 2000 per ton
fixed by the notification dated 1.6.1974, whereas under the
notification dated 11.10.1973 their margin was only Rs. 45
per ton. They have expressed the viewthat it could be a
legitimate circunstance to persuade themto exercise their
di scretion under Article 226 of the Constitution against the
appel | ant s.

The | earned Judges rejected the contention wurged on
behal f of the dealers that there is conflict of power




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 29

exercised by the Central Government and the State Governnent
inthe sane comodity, fertilizer, by the two notifications
dated 1.6.1974 and 14.6.1974 on the ground that the
Essential Comodities Act, 1955 wunder which the Fertilizer
(Control) Order, 1957 has been made and the Centra
CGovernment’s notification dated 1.6.1974 has been issued and
the Defence of India Act, 1971, under which the Defence of
India Rules, 1971 have been framed and the State
Covernment’s notification dated 14.6.1974 has been issued,
are both Central enactnents operating in different fields
and have different objects, that it is only an accident that
the two notifications relate to the sanme comodity,
fertilizer, considered as an essential comodity by the
Central Gov-
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ernment under the Essential. Commpdities Act and as a
commodity essential to the community by the State CGovernnent
under the  Defence of 1ndia Rules, that the State Governnent
has unfettered power under Rule 114 of the Defence of India
Rul es, 1971 to fix the price of fertilizer and regulate its
supply notwithstanding the fact that fertilizer is an
essential conmmodity wunder the Essential Commodities Act,
1955 and that the State Governnent can also do under the
Defence of India Rules, 1971 framed under the Defence of
India Act, 1971 what the Central Government can do under the
Fertilizer (Control) / Order, 1957 nmde under the Essentia
Commodities Act, 1955. The |earned Judges rejected the
argunent of the |earned Advocate-Ceneral that the Centra
CGovernment’s notification dated 1.6.1974 does not apply to
stock of fertilizer which the dealers had carried forward
fromthe stock which was available on 31.5.1974 and held
that in view of s.37 of the Defence of India Act, 1971 which
says that the provisions of that Act or any Rule nade
thereunder or any Order made under any such Rul e shall have
effect not wthstanding anything inconsistent therewith
contained in any enactnent other than that Act, or in any
i nstrument having effect by virtue of any enactnent other
than that Act confers supremacy on the later  State
Covernment notification dated 14.6. 1974 over -that of the
Central CGovernnent dated 1.6.1974. They held that the
simlar provision in s.6 of the Essential Conmpbdities Act,
1955 which says that any order nade under s.3 of that Act
shall have effect notwi thstanding anything inconsistent
therewith in any other enactnent or any instrunment having
effect by virtue of any enactnment other than that Act will
not have any effect on the power of the State Governnent
exerci sed under the Rules nade under the |ater Defence of
India Act, 1971 which also is a Central enactrment on the
ground that the provisions of the |later enactnent prevai
over those in the earlier enactnent of the sane |egislative
body in view of s.37 of the later Act.

The | earned Judges of the Hi gh Court rejected the
contention urged on behalf of the dealers that the Essentia
Commodities Act is a special Act dealing with essential
commodities and the Defence of India Act, 1971 is a genera
Act dealing with all other comobdities and, therefore, the
notification dated 1.6.1974 issued by the Central Governnent
under the Fertilizer (Central) Order, 1957 nmade under the
provi sions of that Act must prevail over the State
CGovernment’s notification dated 14.6.1974 issued under the
Defence of India Rules, 1971, framed under the Defence of
India Act, 1971. They have observed that no question of
special or general Act arises in these cases in view of the
provi sions contained in s.37 of the Defence of
370
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India Act, 1971 and that s.6 of the Essential Comuodities
Act, 1955 draws within its anbit only those Acts which were
in existence and in force on the date of comencenment of
that Act and that it cannot take within its ambit the later
Def ence of India Act, 1971

The | earned Judges of the H gh Court rejected the
contention urged on behalf of the dealers that the State
CGovernment’s i npugned notification dated 14.6.1974 is
mal af i de and notivated and the result of col ourabl e exercise
of power. There is no need to refer to this ground of attack
in detail as no argument was advanced in this Court about
any such ground.

The next contention urged before the | earned Judges of
the Hgh Court on behalf of the dealers was that the State
CGovernment’s notification dated 14.6.1974 was di scrim natory
on the ground that some governnental agencies falling within
the definition of  "dealer" in the Fertilizer (Control)
Order, 1957 were perm-tted to sell their stock of fertilizer
carried over from 31.5.1974 at the new rate nmentioned in the
Central = ‘Governnent’s noti fication dated 1.6.1974. The
| earned Judges rejected this contention on the ground that
the inpugned notification dated 14.6.1974 applies to al
dealers of fertilizer equally and does not provide for any
such discrimnatory treatnment to governmental agencies and
that the executive order to that effect, if any, may be
illegal and would not invalidate the inmpugned notification
as being discrimnatory.

The | earned Judges of the Hi-gh~ Court thus upheld the
validity of the State Government’s inpugned notification
dated 14.6.1974 and held that it 1is only “prospective in
operation and would apply only to sales of fertilizer made
from 14.6.1974 out of the stock which was available with the
dealers at the end of 31.5.1974.

The appellants are dealers in fertilizer as defined in
Gl ause 2(c) of the Fertilizer (Control) Order, 1957.
According to that clause "deal er” means any person carrying
on the business of selling fertilizer, whether wholesal e or
retail. According to Clause 2(d) of that Order, fertilizer
neans any substance used or intended to be used as a
fertilizer of the soil and specified in colum 1 of Schedul e
| and includes a mnmixture of fertilizers and a specia
m xture of fertilizers. Trade and commerce in, and  the
production, supply and distribution of the products of any
i ndustry where the control of such industry by the Union is
declared by Parlianent by lawto be expedient in public

interest fall under entry 33 of the Concurrent List Il in
the Seventh
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Schedul e of the Constitution. Trade and conmerce within the
State subject to the provisions of Entry 33 of List 11| fal
under entry 26 of the State List Il in the same Seventh
Schedul e. Fertilizer is an essential comodity @ under

s.2(a)(xi) of the Essential Commodities Act, 1955. The
Fertilizer (Control) Order, 1957, has been nade in exercise
of the power conferred by s.3 of the Essential Commobdities
Act in respect of fertilizer. Under dCause 3(1) of that
Order the Central CGovernnent has power, with a view to
regul ating equitable distribution of fertilizers and making
fertilizers available at fair prices, by a notification in
the official gazette, to fix the maximumprice or rates at
which any fertilizer may be sold by a nanufacturer or a
dealer. The Central CGovernnent had issued the notification
dated 11.10.1973 fixing the nmaxi num sal e price by producers
to dealers as Rs. 1005 per ton and the maxi mum sale price by
dealers to consuners as Rs. 1050 per ton in respect of the
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variety of fertilizer with which we are concerned in these
appeals. There is nothing on record to show that when that
notification of the Central Governnent was in force there
was any notification of the State Governnent of Uttar
Pradesh fixing the maximum price of fertilizer for sale by
deal ers. Subsequently, the Central Covernment issued the
notification No. G S R 254E dated 1.6.1974 fixing the
maxi mum price at which a dealer could sell that variety of
fertilizer as Rs. 2000 per ton in supersession of the
earlier notification dated 11.10.1973. There is no dispute
that the price fixed for sale of that variety of fertilizer
by the producer to the dealer is Rs. 1960 per ton. Under
s.3(1) of the Defence of India Act, 1971 the Centra
CGovernment had power, by notification in the Oficia
Gazette, to mmke such rules as appear to it necessary or
expedi ent for securing the defence of India and civi
defence, the public safety, the nmaintenance of public order
or the ~efficient conduct of military operations, or for
mai nt ai ni ng supplies and services essential to the life of
the community. Section 1(3) of that Act said that the Act
shall come into force at-once and'shall remain in force
during the period of —operation of the Proclamation of
Emer gency and for six nmonths thereafter. There is no dispute
that the Energency which was in force when that Act was
passed was lifted /'on 22.3.1977. Rule 114(2) of the Defence
of India Rules, 1971 nmade in exercise of the power conferred
by s.3(1) of the Defence of India Act, 1971 says that if the
Central Governnent « or the State Government is of opinion
that it is necessary or expedient so to do for securing the
defence of India and civil defence, the efficient conduct of
mlitary operations or the naintenance or -increase of
supplies and services essential to the Iife of the comunity
or for securing the equitable distribution and availability
of any article or thing at fair prices, it nmay, by order
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provide for regulation or prohibiting the production
manuf acture. supply and distribution, use and consunption of
articles or things and trade and comrerce therein or for
preventing any corrupt practice or abuse of authority in
respect of any such matter.

Rul e 114(3)(h) gives power to the Central Government or
the State Government to fix the prices or rates at which
articles or things of any description whatsoever may be sold
or hired or for relaxing any maximum or mninmum limts
ot herwi se inposed on such prices or rates. It is under that
rule that the State Government issued —the -inpugned
notification No. A-490(V)/XI1-1974 dated 14.6.1974 fixing
the maxi mum price of the concerned variety of fertilizer in
these ternms : "No registered dealer shall charge or retain
or enter into or enforce any contract for charging, in
respect of any fertilizer sold to any person on-or after
June 1, 1974 a fromout of any stock carried over by him
fromMy 31,1974 a price exceeding the maxi num price fixed
under Cl ause 3 of the Fertilizer (Control) Order, 1957 as it
prevail ed on May 31, 1974". The reference to the price as it
prevailed on My 31, 1974 is to the price fixed in the
Central Government’s notification dated 11.10.1973 whi ch has
been specifically super seded by the CGovernment’ s
notification dated 1.6.1974. The Hi gh Court has held that
the inmpugned notification dated 14.6.1974 is prospective in
operation and can apply only to sales nade from 14. 6. 1974 of
the fertilizer which was carried over fromthe stock held at
the close of 31.5.1974. It is not disputed that the
notification could be only prospective in operation and
would not apply to sales effected up to 14.6.1974 of the
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fertilizer carried over fromthe stock which was held at the
end of 31.5.1974. It is also not disputed that the State
CGovernment issued the inmpugned notification with the object
of preventing dealers fromprofiting to the extra extent of
Rs. 950 per ton in respect of the stock which had been
purchased by themprior to 1.6.1974 at Rs. 1005 per ton by
selling the sane at Rs. 2000 per ton fixed in the
notification dated 1.6.1974 while that stock could have been
sold prior to 1.6.1974 only at Rs. 1050 per ton. The
guestion is which of these two notification is valid and
shoul d prevail in regard to the fertilizer carried over from
the stock held by dealers at the close of 31.5.1974.

The Central Covernment’'s notification dated 1.6.1974
i ssued under dause 3(1) of the Fertilizer (Control) Order,
1957 made in exercise ~of the power conferred by s.3(1) of

the Essenti al Commodi ti es Act, 1955, and the State
Governnment’ s inpugned notification dated
373

14.6.1974 issued under Rule 114 of the Defence of India
Rul es, 1971 nade in exercise of the powers conferred by
s.3(1) of the Defence of India Act, 1971 relate to the sane
commodity, fertilizer, whichis declared to be an essentia
commodi ty under s.2(a)(xi) of the Essential Conmodities Act,
1955, and nmmy ordinarily fall under the term "article or
things of any description whatsoever” occurring in Rule
114(3)(h) of the Defence of India Rules 1971 and both of
themfix the maximum price at which dealers can sell the
fertilizer. The Central Governnent’s notification dated
1.6.1974 applies to the whole country while the inmpugned
notification dated 14.6.1974 of ~the State ~CGovernment can
apply only to the State of Uttar Pradesh.

The appel lants’ attack on the inpugned notification is
two-fold. The first ground of attack forcibly urged by M.
P. Govindan Nair, Senior Counsel appearing for one set of
appel lants is that the inmpugned notification is altogether
invalid in law and non est on the ground that the State
Government has no power whatsoever to issue the notification
under the Defence of India Rules in respect of an‘essentia
commodity, fertilizer, <covered by the Central Governnent’s
notification issued under the Fertilizer (Control)  Order,
1957, made in exercise of the power conferred by the
Essential Commodities Act. The second ground of attack urged
by M. Yogeshwar Prasad, Senior Counsel appearing for the
other set of appellants is based on Article 14 of the
Constitution, nanely, that it is discrinmnatory  and
therefore, bad inlaw M. S. C. Mnchanda, Senior Counse
appearing for the respondents in all the appeals naturally
submitted that there is no substance in any of these two
grounds.

The second ground of attack projected by M. Yogeshwar
Prasad may be taken up first for consideration. This ground
has been considered by the | earned Judges of the H gh Court
as the fifth ground of attack before them at pages 29 to 31
of the paper book in Cvil Appeals 1568-1576 of 1974, and
rejected by them The subnmission of M. Yogeshwar Prasad is
that sone governmental agencies falling wi thin t he
definition of "dealer" in the Fertilizer (Control) Order,
1957 were pernmitted by the State Government to sell the
fertilizer carried over fromthe stock held at the cl ose of
31.5.1974 at the new enhanced rate of Rs. 2000 per ton fixed
in the Central Government’s notification dated 1.6.1974 and
that it is discrimnatory against the private deal ers who
are required by the inmpugned notification to sell at the old
rate of Rs. 1050 per ton fixed in the Central CGovernnent’s
old notification dated 11.10.1973. To show that such a
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direction was given by the State Governnment, M. Yogeshwar
374
Prasad invited attention to the first sentence in the
radi ogram 23.7.1974 issued by the Chief Secretary to the
Government of Utar Pradesh. That sentence reads as foll ows
"All stocks of fertilizer available with ASO AGRO
Cooperatives and Cane Unions be distributed w thout any
condition regarding purchase of fertilizers at new rates".
It is not possible to nmake out what exactly was intended to
be conveyed by that sentence in the radiogram |In the
counter-affidavit of the Accounts Oficer, Fertilizers and
Manures Directorate of Agriculture, Government of Utar
Pradesh, filed in CMP. 6773 of 1974 on the file of this
Court, it is stated that ' the State Governnment has not
allowed any State owned agency to sell the stocks of
fertilizer carried over from31.5.1974 at the rates fixed in
the Central Governnent’s notification dated 1.6.1974, that
the radiogram was not nmeant to permt Agricultural Supplies
Organi sation and the Agro |Industrial corporation and ot her
governmental agencies to sell the stocks carried over from
31.5.1974 at the revised rates and that it was issued to
renove only the condition. There is no other material on the
record to show that ~any direction was given by the State

CGovernment for the governnental agencies to sell the
fertilizer carried over from31.5.1974 at the enhanced rate
fixed in the Central Government’s -~ notification dated

1.6.1974. Therefore, the very basis of the contention of M.
Yogeshwar Prasad that there is any ~discrimnation against
private dealers like the appellants represented by him
conpared with governnental agencies in the matter of the
sale price of fertilizer has not been established. Even if
any such direction had been given, it would certainly be bad
inlaw as being discrimnatory. It~ would not, however,
i nval i date the inpugned notification which per se applies to
all dealers of fertilizers ‘in the entire State of Utar
Pradesh, whether private or governmental. Consequently, the
i mpugned notification of the State Governnent cannot be held
to be bad in lawon the ground of discrimnation if it is
otherwi se valid. M. Mnchanda relied upon the aforesaid
counter-affidavit in support of his contention that there is
no basis for the contention that there is any discrimnation
against private deal ers. The second ground of attack
projected by M. Yogeshwar Prasad fails and has been rightly
rejected by the | earned Judges of the High Court.

The first ground is as regards the power of the State
CGovernment to i ssue the i mpugned notification dat ed
14.6.1974, fixing for the sale of fertilizers by dealers to
consunmers a price different from the one fixed in_ the
Central CGovernnent’s notification dated 1.6.1974. In
considering this question the fact that the notification was
i ssued by the State Government with the object of preventing
dealers in the State
375
of Uttar Pradesh from driving under excessive profit from
agricultural consunmers in respect of the fertilizer which
had been purchased by the dealers at Rs.1005 per ton under
the old Central Government’s notification dated 11.10.1973
and that it applies to the fertilizer which was in stock at
the end of 31.5.1974, should not weigh with the Court, for
the question is of the power of the State CGovernnent to
issue the notification. The question is whether the State
CGovernment has power to fix the price of fertilizer under
the Defence of India Rules, 1971, framed in exercise of the
powers conferred by the Defence of India Act, 1971 after the
Central CGovernment had already fixed the price under the
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Fertilizer (Control) Order, 1957 nmade in exercise of the
power conferred by the Essential Commpdities Act, 1955. If
inlaw the State Government could fix the price in respect
of the limted stock of fertilizer <carried over from
31.5.1974, it <can certainly fix the price of the fertilizer
received by the dealers even after 1.6.1974 in respect of
which the Central Governnent’'s notification dated 1.6.1974
woul d undoubtedly apply.

The Essential Comodities Act, 1955 in an enactnent
passed by Parliament to provide, in the interest of the
general public, for the control of the production, supply
and distribution and trade and conmerce in certain
comodi ti es which have been notified wunder that Act as
essential commodities. The very object of the Essentia
Commodities Act is to check the inflationary trends in
prices and to ensure the equitable distribution of essentia
commodities. Section 1(2) of that Act makes it applicable to
the whole of India. It is a permanent enactnment in the sense
that its /operationis not restricted to any particular
period. The  Fertilizer (Control) order, 1957 has been made
in exercise of the power conferred by s.3(2)(c) of the
Essential Commodities Act, 1955 for controlling the price at
which any essential ~ commodity nmay be bought or sold.
Fertilizer has been declared to be an essential comopdity
under s.2(a)(xi) of ~ the Essential Comopdities Act as
nentioned above. Therefore, the price  fixed in the
notification issued under the Fertilizer (Control) Order
1957 squarely applies to fertilizer. The Defence of India
Act, 1971 also is an Act of Parlianent which was intended to
provide for special neasures to ensure the public safety and
interest, the defence of India and civil defence and for the
trial of certain offences and for matters connected
therewith. That Act also extended to the whole of India, but
under s.1(3), it came into force at once and remained in
force during the period of operation of the Proclamation of
Emergency and for a period of six months thereafter. Sub-
clause (a) of Sub-section (3) of s. 1 saves anything duly
done under the Act as if the
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Act had not expired. As stated earlier the Emergency which
was in force when the State CGovernment’ s i mpugned
notification dated 14.6.1974 was issued, was lifted on

22.3.1977. The |life of the Defence of India Act, 1971 thus
extended upto six nmonths after 22.3.1977. |In that way the
Def ence of India Act, 1971 was a tenporary enactnent
i ntended to be in operation for only a |imted period.

The Defence of India Rules, 1971 had been issued in
exercise of the power conferred by s.3 of the Defence of
India Act, 1971. Under Rule 114(2) of those Rules, if the
Central Covernment or the State Government is of ~ opinion
that it is necessary or expedient so to do for securing the
def ence of India and civil defence, the efficient conduct of
mlitary operations or the nmaintenance or increase of
supplies and services essential to the life of the comunity
or for securing the equitable distribution and availability
of any article or thing at fair prices, it may, by order
provide for regulating or prohibiting the production
manuf acture, supply and distribution, use and consunption of
articles or things and trade and comrerce therein or for
preventing any corrupt practice or abuse of authority in
respect of any such matter.

Sub-rule (3)(h) of Rule 114 said that w thout prejudice
to the generality of the powers conferred by sub-rule (2) an
order made thereunder may provide for controlling the prices
or rates at which articles or things of any description
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what soever nay be sold or hired or for rel axi ng any naxi mum
or mninumlimts otherw se inposed on such prices or rates.
The State Covernment’s inpugned notification has been
i ssued, as already stated, in exercise of the power
conferred by this sub-rule of Rule 114.

The Central CGovernnent had al ready assuned power under
the Essential Commodities Act, 1955 to control the price of
essential commodities including fertilizer as a pernanent
neasure, and could do wunder the provisions of that Act in
relation to that essential conmodity what it may do under
the Defence of India Act, 1971, a tenporary neasure, if
fertilizer could be brought wunder the description of
"articles or things of ‘any description whatsoever". But
since it had already assuned the power under the Essentia
Conmodities Act, 1955 to control the price of fertilizer it
was not necessary for it to get itself armed once again with
the power to control the price of the sanme essentia
commodity under ~the Defence of India Act, 1971 which came
about 16 years later. Therefore, the contention of M.
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Govi ndan Nair ~that the Essential Commodities Act, 1955 is a
speci al enactrment relating toonly essential commodities and
the Defence of India~ Act,” 1971 is a general enactnent
relating to all other comodities, and that the words
"articles or things of ‘any description whatsoever" occurring
in Rule 114(3)(h) of the Defence of India Rules, 1971 cannot
be understood to include essential comodities has force and
has to be accepted. It cannot be assumed that Parlianment
which had already legislated in the Essential Comodities
Act, 1955, a permmnent  measure, in respect of fertilizer
intended to legislate once again and could have felt the
need to legislate once again in the tenporary Defence of
India Act, 1971 in respect of the same article, especially
because what could be done under ~the Defence of India Act
and the Rules which my be framed t hereunder could as well
be done with equal force under the Essential Conmodities Act
and orders which may be passed (thereunder. Therefore, the
contention that the State Governnent has no power to fix the
price of essential commpdities covered by the Essentia
Commodities Act, 1955 and the Fertilizer (Control) Order,
1957 in exercise of the power conferred on it by Rule 114 of
the Defence of India Rules, 1971 issued under the Defence of
India Act, 1971 is well-founded and has to be accepted.

Section 3(2)(c) of the Essential Commodities Act, 1955,
pursuant to which the Fertilizer (Control) Oder, 1957 has
been nade says that w thout prejudice to the generality of
the powers conferred by sub-section (1) an order made
thereunder may provide for <controlling the price at which
any essential commobdity nmay be brought or sold. This sub-
clause of s.3 of the Essential Commodities Act has not |eft
anything to be done under the Defence of India Act, 1971 in
the matter of fixation of price of any essential conmodity
whether it be for securing any essential conmmodity for the
defence of India or for the effective mlitary operation or
for securing the equitable distribution and availability of
essential commmpbdities at fair prices or distribution thereof
and trade and commerce therein as envisaged in s.3(1) of
that Act.

If the State Governnent felt that there was any specia
circunstance to be taken into account for fixing the price
of the essential comodity fertilizer, in the State of Utar
Pradesh at a rate lower than the one fixed by the Centra
Governnment in its notification dated 1.6.1974, it could have
achi eved that object by getting steps to be taken under the
Essential Comopdities Act itself. Section 3(2) of that Act
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| ays down that the Central Government may, having regard
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to the local conditions of any area and other relevant
circunstances, fix different prices or rates in respect of
different areas and for different classes of consuners. The
State CGovernnent coul d have requested the Central Governnent
to act under s.3(2) of the Essential Comuodities Act and fix
a different price or rate for the sale by dealers in that
State of fertilizer carried over from the stock held on
31.5.1974. Section 5(b) of the Essential Comodities Act
provides for delegation of powers and says that the Centra

CGovernment may, by notified order, direct that the power to
make or issue notifications under s.3 of that Act shall, in
relation to such natters and subject to such conditions, if
any, as may be specified in the direction be exercisable
al so by such State or such officer or authority subordinate
to a State Covernment as may be specified in the direction

The Central CGovernnent has not issued any direction under
s.5(b) of 'the Essential Commopdities Act delegating its power
to issue " notification under ~s.3 of that Act to the State
CGovernment _or —any officer~ or authority of that Governnent.
The State Governnment has thus not resorted to the provisions
contained in s.3(2) or s.5(b) of the Essential Conmmodities
Act, but has proceeded to fix the price of fertilizer onits
own under the Defence  of India Rules, 1971 which it cannot
do under those Rules and the Defence of India Act, 1971 in
respect of the essential comuodity.

Section 6 of the Essential Commodities Act, 1955 saves
any order rmade under 's.3 of that Act fromthe inpact of any
other enactnent. It is not possible to accept the contention
that the other Act or enactnent referred to in s.6 of the
Essential Comodities Act, 1955 would be only the Act or
enactment which was in force on the date of conmencenent of
that Act and not any future Act or ‘Acts. This contention has
been wongly rejected by the learned Judges of the High
Court. Section 6 of the Essential Comvodities Act says that
an order made under s. 3 shall have effect notwithstanding
anything inconsistent therewith contained in any enactnent
other than that Act or any instrunment having  effect by
virtue of any enactnent other than that Act. It is true that
there is a simlar saving provision in s.37 of the Defence
of India Act, 1971 which says that the provisions of that
Act or any Rule nmmde thereunder or any order nmde under any
such Rule shal | have ef fect notwi thstandi ng anything
i nconsi stent therewith contained in any enact ment ot her than
that Act or in any instrunent having effect by virtue of any
enactment other than that Act. But as stated above, the
Defence of India Act, 1971, which was a general and
temporary Act and the Rules franed thereunder cannot apply
to fertilizer which is an essential commpdity governed
379
by the Essential Commodities Act, 1955 and the Fertilizer
(Control) Order, 1957 nmade under the provisions of that Act.
Therefore, the State Government cannot w thout del egation
issue any notification under the Defence of India Act and
Rules, 1971 in regard to the price of fertilizer an
essential commodity governed by the Essential Commodities
Act and the Fertilizer (Control) order, 1957. The | earned
Advocat e- General of the State was perhaps fully conscious of
the legal position that the State Governnment cannot fix the
price of an essential commodity by any notification under
the Defence of India Rules, 1971 in the circunstances when
he took the patently unacceptable stand before the |earned
Judges of the High Court that the State Governnent did not
in fact fix the price of fertilizer in its impugned
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notification dated 14.6.1974 but it only directed that
certain stock of fertilizer which was in the possession of
dealers at the end of 31.5.1974 and was carried over by them
shall be sold at the rate fixed in the Central CGovernnent’s
earlier notification dated 11.10.1973, which as stated
above, has been specifically superseded by its subsequent
notification dated 1.6.1974. If the State CGovernnent had not
fixed the price at which fertilizer can be sold be dealers
by the inpugned notification dated 14.6.1974 though it is no
doubt in respect of the stock carried over from 31.5.1974,
one fails to see what else it did or why it was considered
necessary. Therefore, the |learned Judges of the H gh Court
have rightly rejected ‘that submission of the |earned
Advocat e- General .

As stated above, trade and comerce in and the
production, supply and distribution of the products of any
i ndustry where the control of such industry by the Union is
declared by Parlianment by |law to be expedient in the public

interest fall under entry 33 of the Concurrent List Ill, and
trade and conmerce wthin the State subject to the
provisions of Entry 33 in the Concurrent List Ill fall under
Entry 26 of List 1l ~of the Seventh Schedule to the
Consti tution. | f t he State Covernment’ s i mpugned
notification is assuned to be a |aw enacted by that State’s
Legislature on Entry 26 of List 1Il, 'since the Act of
Parlianment passed on Entry 33 of List IIl and the Fertilizer

(Control) Order, 1957 passed under that Act were already in
force, the assent of the President had to be received in
order that the State Governnment’s notification assuned to be
a law enacted by the State's Legislature may prevail in the
State as required by Article 254(2) of ~the Constitution
whi ch reads thus:

"Where a |law made by the Legislature of a State
with respect to one of the matters enunerated in the
Concurrent
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Li st contains any provision repugnant to the provisions
of an earlier |law nmade by Parlianment or an exi'sting | aw
with respect to that matter, then, the | aw, so nade by

the Legislature of such State shall, if it has been
reserved for the consideration of the President and has
recei ved his assent, prevail in that State:

Provided that nothing in this clause shall prevent
Parlianment from enacting at any time any law wth
respect to the sane matter including a |aw adding to,
amendi ng, varying or repealing the |law so nmade by the
Legi sl ature of the State."

There is nothing on record to show that the inpugned
notification of the State Governnment was placed before the
President for his assent and that his assent has been
received. Therefore, the State Governnment’ s i mpugned
notification even as a |aw cannot prevail over the earlier
notification of the Central Governmnent.

The | earned Judges of the Hi gh Court were not right in
rejecting the subm ssion nade before them that there is
conflict between the two notifications of the Centra
Government dated 1.6.1974 and of the State Governnent dated
14.6.1974 and in holding that the State Government has
unfettered power under the Defence of India Act, 1971 to fix
the price of fertilizer and regul ate its supply
notwithstanding the fact that fertilizer is an essentia
commodity under the Essential Commodities Act, 1955 in
observing and that what the Central Governnent can do under
the Fertilizer (Control) Order, 1957 the State Governnent
can do under the Defence of India Rules, 1971. There is a
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clear conflict between the two notifications in respect of
the sanme essential commodity, fertilizer, for under the
Central Covernment’'s notification dated 1.6.1974 the price
at which a dealer can sell fertilizer of the concerned
variety is Rs. 2000 per ton while wunder the State
CGovernment’s notification dated 14.6.1974 it is only Rs.
1050 per ton though no doubt it is restricted to the stock
carried over from31.5.1974 which is immterial in judging
the power of the State Government to fix the price of an
essential commodity by a notification made under the Defence
of India Rules, 1971 in respect of which the Centra
Government had already fixed the price under the Fertilizer
(Control) Oder, 1957. Once the Central enactnment and the
Central CGovernnent’s notification govern the price of an
essential comodity the State Governnent’s notification
issued in exercise of the delegated authority wunder the
Def ence of India Act and the Rules franed thereunder cannot
prevail. The Two enactnents have
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to be readin such a way that there is no conflict between
themwhile giving effect to themin their respective fields
of operation. On the questionof conflict and interpretation
of statutes, we find the following passage in Craies on
Statute Law (seventh edition) at page 222:

"Acts of Parlianent sonetinmes contain genera
enactnments relating to the whole subject-matter of the
statute, and | also specific and particular enactnents
relating to certain special matters; and if the genera
and specific enactments prove to be in any way
repugnant to one another, the question wll arise,
which is to control the other ? In Pretty v. Solly(1)
Romlly MR stated as foll ows what he considered to be
the rule of construction under such circunstances. "The
general rules,” said he, "which are applicable to
particul ar and general enactnments in statutes are very
clear; the only difficulty is in their application. The
rule is, that whenever there is a particular enactnent
and a general enactnent in the sanme statute, and the
latter, taken in its nost conprehensive sense, would
over rule the former, the particular enactnent nust be
operative, and the general enactment must be taken to
affect only the other parts of the statute to which it
may properly apply".

The foll owing passage found at page 187 of the twelfth
edition of Maxwell on the Interpretation ~of Statutes may
al so be noti ced:

"If two sections of the same statute are
repugnant, the known rule is that the last  nust
prevail". But, on the general principle that an author
nmust be supposed not to have intended to contradict
hinmsel f, the Court wll endeavour to construe the
| anguage of the legislature in such a way as to avoid
having to apply the rule, Ileges posteriors priores
contrarias abrogant. For exanple, the provision in
order 47 of the Country Court Rules 1936 that "the
scale of costs in an action for the recovery of a sum
of noney only shall be deternmined.... as regards the
costs of the plantiff, by the amount recovered" was not
construed as perenptory, for this would have brought it
out of harnmony with the earlier provision in the sane
order that "the costs of proceedings in a Country Court
shall be in the discretion of the Court."
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One way in which repugnancy can be avoided is by

regarding two apparently conflicting provisions as
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dealing with distinct matters or situations.™
There will be clear conflict between t he two
notifications if it is understood that the State Governnent
al so can fix the price of any essential commodity covered by
the Essential Commodities Act, 1955 and the Fertilizer
(Control) order, 1957 in exercise of the power conferred on
it by the Defence of India Act, 1971 and the Defence of
India Rules, 1971. The conflict can be avoided only if it is
held that the Essential Comodities Act, 1955 and the
Fertilizer (Control) order, 1957 deal with essentia
commodities and the Defence of India Act, 1971 and the
Def ence of India Rules, 1971 deal wth all other articles
and things of any description whatsoever. The author of the
two enactnents, Essential Conmmodities Act, 1955 and Def ence
of India Act, 1971 isthe same, nanely, Parlianment, and
Parliament nmust be held to have not intended to contradict
itself while dealing with distinct matters or situations
under those enactnments. If the State CGovernments are free to
fix their own prices in notifications issued by them under
the Defence of India Rules, 1971 when the Centra
Covernment’'s notification fixing a “single price for the
whol e country in respect of an essential commodity is in
force that notification of the Central Governnent wll
beconme otiose. The question is whether Parliament woul d have
i ntended such a consequence. The answer can only be an
enphatic no. That situation has to be clearly avoided by a
proper interpretation of the respective powers of the
Central and State Governnents under-the two Acts, and by
hol ding that the Essential Commodities Act, = 1955, and the
Fertilizer (Control) order, 1957 deal with essentia
comodities and the Defence of India Act, 1971 and the
Def ence of India Rules, 1971 dealt with all other
comodities notwi thstanding that fact that Rule 114(3)(h)
mentions "articles or things of any description whatsoever".
I n Muni ci pal Corporation of Del hi~v. Shiv Shankar (1) it
i s observed
"To determine if a later statutory provision
repeals by inplication an earlier one it is accordingly
necessary to closely scrutinize and consider the true
nmeani ng and effect both of the —earlier and the later
statute. Until this is done it cannot be satisfactorily
ascertained if any fatal inconsis-
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tency exists between them The neaning, scope -and
effect of the two statutes, as discovered on scrutiny,
determine the legislative intent as to whether the
earlier law shall cease or shall only be suppl enented.
If the objects of the two statutory provisions. are
different and the | anguage of each statute is
restricted to its own objects or subject, then they are
generally intended to run in paralleled |lines wthout
neeting and there would be no real conflict  though
apparently it may appear to be so on the surface.
Statutes in pari materia although in apparent conflict
shoul d al so so far as reasonably possible, be construed
to be in harnony wth each other and it is only when
there is an irreconcilable conflict between the new
provision and the prior statute relating to the same
subject nmatter, that the forner, being the later
expression of the legislature, may be held to prevail
the prior law yielding to the extent of the conflict"”.
If the Essential Comodities Act, 1955 and the
Fertilizer (Control) order, 1957 are considered to apply
exclusively to fertilizer, an essential comodity, and the
Def ence of India Act, 1971 and the Defence of India Rules,
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1971 are considered to apply to other commudities excluding
essential commodities there would be no conflict whatsoever
between the Essential Commodities Act and the Defence of
India Act and between the notifications issued under
Fertilizer (Control) order, 1957 and the Defence of India
Rul es, 1971. If that is not done there will be real conflict
between the two and, therefore, the two Acts nmust be so
construed as to avoid conflict in the manner indicated
above.

M. Manchanda invited attention to the follow ng
observation in Zaverbhai Ammidas v. The State of Bonbay(1)

"It is true, as already pointed out, that on a
guesti on under article 254(1) whether an Act of

Parlianment prevails against a law of the State, no

guestion of repeal arises; but the principle on which

the rule of inplied Trepeal rests, nanmely, that if the
subject-matter of the later legislationis identica
with that of the earlier, so that they cannot both
stand together, then the "earlier is repealed by the

| at er ~enactnent will “be equally applicable to a

guestion —under article 254(2) whether the further

| egislation by Parliament is in
384
respect of the same matter as that of the State law.’

There is no question of placing the lLater |aw, Defence
of India Act, 1971, for consideration by the President under
Article 254(2) of the Constitution for  both the laws, the
Essential Conmodities Act, 1955 and Defence of India Act,
1971 are | aws passed by Parlianment. There does not appear to
be any provision for. placing any notification made by a
State Government under the Defence of India Rules, 1971 for
consideration by the President. As already stated, if the
i mpugned State Government’s notification is, ‘however,
considered to be in the nature of a State law there is
nothing on the record, to show that it was placed before the
President for consideration and had received his assent as
al ready stated.

Rel yi ng upon t he above decision in Zaverbhai Amaidas v.
The State of Bonbay (supra) M. Manchanda nade a  half-
hearted plea that t he i mpugned State CGovernment’ s
notification relates only to fertilizer which was carried
over from the stock held at the close of 31.5.1974 and that
it is intended to protect agricultural consunmers from
deal ers nmaki ng undue profit and should therefore, be held to
be, valid in law. It is not possible ~to accept  this
submi ssion of M. Manchanda. There is no basis, whatsoever,
to presune, and it wll, be totally uncharitable to the
Central Government to presume, that the Central Government
whi ch had assumed powers under the Essential Commdities
Act, 1955 to control the distribution of fertilizer and make
it available at fair prices to consuners was ignorant of or
had overl ooked the fact while naking the notification dated
1.6.1974 fixing a higher price for dealers to  sel
fertilizer to consunmers with effect from that date  that
there may be some stock of fertilizer on 31.5.1974 purchased
by dealers at lower prices which nay be carried over for
sal e subsequently. What has been done by the State
CGovernment  under the inpugned notification is utterly
lacking in power and cannot be allowed to stand nerely
because it relates only to a conparatively small quantity of
fertilizer carried over fromthe stock of 31.5.1974 and was
intended to benefit and protect agricultural consuners and
prevent dealers frommaking undue profits. For the reasons
stated above the appeals are allowed and the inmpugned State
CGovernment’s notification dated 14.6.1974 is quashed. There
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will be an order directing the District Agricultura
officers and other District Authorities in the State of
Uttar Pradesh not to ask the dealers to refund the excess in
respect of the sales conpleted prior to the date of the
i mpugned notification. The District Magistrates concerned
shall return the nonies deposited with themby the dealers

pur suant
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tothis Court’'s orders dated 2.9.1974 and 30.10.1974. The
respondents shall pay the appellants’ costs. There will be

one set of advocate's fees in the batch of appeals in which
the appellants are represented by M. CGovindan Nair and
another set of advocate's fees in the other set of appeals
in which M. Yogeshwar Prasad appears for the appellants.

H S K Appeal s di sni ssed.
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