10

http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of
REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO OF 2008

(Arising out of SLP (Crl.) No.916 of 2008)

B. Nagabhushanam ... Appel | ant
Ver sus

State of Karnat aka ... Respondent

JUDGVENT

S.B. Sinha, J.

1. Leave granted.
2. Appel | ant was the driver of a bus bearing registration No. AP-10-Z-
5260. He was driving the said bus on Bangal ore-H ndupur road. On

10. 1. 1999, at about 2:00 p.m when the bus was passing through a village
commonl y known as Kanal apura, it dashed against a child by nane

Shantha, as a result whereof she died. Shantha was about 7 years old at that
time. A crimnal prosecution under Sections 279 and 304A of the I|ndian

Penal Code was initiated against him He was found guilty of the said
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of fences. He was sentenced to one year’'s sinple inprisonnent and to pay a
fine of Rs. 1,000/- for comnm ssion of the offence punishabl e under Section
304A and sinple inprisonment for one nonth and to pay a fine of Rs.500/-
for the offence punishabl e under Section 279 of the Indian Penal Code. The
appeal preferred thereagainst by himwas di sn ssed. The Hi gh Court,
however, by reason of the inpugned judgnent nodified the sentence
directing:

"The order of sentence passed against the revision

petitioner for the of fence puni shabl e under Section 304-

A IPC is nodified. He shall undergo sinple

i mpri sonment for six nonths and to pay a fine of Rs.

5000/ -. In default of paynment of fine amount, he shal

undergo sinple inprisonnent for one nonth. Qut of the

fine ampunt of Rs.5000/- if deposited by the revision

petitioner-accused, a sum of Rs.4000/- shall be paid to

P.W 6 Gow ama and renmi ning Rs. 1000/ - shall be
credited to the State exchequer."

3. Alimted notice was issued by this Court by an order dated 25.2.2008

only on the question of sentence.

4, M. Kul karni, |earned counsel appearing on behalf of the appellant,
submits that keeping in view the facts and circunstances of the case, this
Court may also go into the nmerit of the matter and pass a judgnent of

acquittal in favour of the appellant. Learned counsel contends that the very
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fact that in the First Information Report, it was alleged that the deceased
was standing on the left side of the road and the dead body was found on the
right side thereof is indicative of the fact that she all of a sudden ran al ong
the road resulting in the said accident. It was urged that apart fromthe
mahazar, the evidence was brought on record to show that the appell ant was
driving the said bus rashly and negligently and, in any event, the question of
rash and negligent driving on the part of the appellant does not arise as the
speed of the bus was about 20 kil oneters per hour. The doctrine of res ipsa
| oquitur, the learned counsel urges whereupon reliance has been placed by

the courts below, cannot have any application in a crimnal case.

5. Ms. Anitha Shenoy, |earned counsel appearing on behalf of the
respondent, on the other hand, subnitted that for the purpose of finding out
the guilt on the part of the appellant, the entire circunmstances nust be

construed as a whol e which are:

i) The evi dence of the eye-witnesses;

i) No mechanical failure in the vehicle was noticed;

iii) No case of error of judgnment has been made out; and

iv) Appel | ant has not offered any explanation at all as to how the

acci dent took place.
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6. Both the trial judge, the appellate court as also the H gh Court
consi dered the matter in details.

The learned trial judge categorically held that the bus was being
driven at a high speed. It further took into consideration that no cross-
exam nation was effected on the said question, stating:

"7. In this case the PW1 one Sri. Chowdappa is

the conmpl ai nant. He has sworn to the facts that on
t he date of incident about 8-10 nonths back earlier
to the date of his evidence in this case, the said
wi thess deposed to the effect that on that day he
was very near at a distance of about 25 feet from
the place of accident and by that tinme the bus
driven by the accused person from Bangal ore to

H ndupur direction dashed agai nst the child and as
a result-of which the child sustained grievous
i'mjury to head and other parts of the body and as a
result the child died at the spot. In this connection
he has al so given a conplaint as per Ex. P.1 and
his signature caneto be marked as per Ex. P.1(a).
The PW1 has also identified the accused person

who is responsible for the accident. He has al so
deposed about t he mahazar as per Ex. P 2 and
identified his signature at Ex. P 2(a). The cross
exam nati on conducted on behal f ‘of accused

person al so supports the prosecution case. During
the course of cross exam nation against it has been
made cl ear about the distance, place of occurrence,
direction. On careful study of the cross

exam nation di scl oses nothing has been elicited to
di sprove the case of the prosecution. It has al so
been elicited in the cross exam nation that the bus
was driven in such a speed. Not even a single
guestion was posed to himwith regard to contents
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of Ex. P 2 and Ex. P 2(a), thereby the contents of
mahazar renmai ned unchal l enged. In addition to

ot her witnesses and evi dence, the evidence of PW
litself is sufficient to prove the guilt of the
accused person, and this evidence is very hel pful

to the prosecution to prove the guilt of the accused
person.

9. Conpar ati ve study of evidence of PW3 to
PW6 and PW8 to PW11 clearly establishes the
case of the prosecution. Al the w tnesses have
deposed about the rash and negligent driving of
the bus by the accused person resulting in death of
Shant hanme,  aged about 7 years. All these

Wi t nesses have stated that they were standing
separately at different places nearby the place of
accident and that they have wi tnessed the accident
as eye wi tnesses, and absolutely there is no
controversy of contradictory evidence between
each witnesses i.e. fromPW3 to PW6 and PW8

to PW11l. The defence counsel has totally failed
to establish that the driver of the bus is not
responsi ble for the death of Shanthanma, and
there is no rash and negligent driving on the part
of the accused person. The contents of cross

exam nation of all these witnesses also in the cross
exam nation of PW3, after the accident the bus
was taken to the police station. As stated earlier
PW 15 got rel eased the bus fromithe police
station."

There is no reason to take a different view It is not possible for us in

a case of this nature to reappreciate evidence.
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7. Rel i ance by the appellant on the deposition of one of the prosecution

wi t nesses that the bus was being driven at a speed of 15-20 kil onmeters per
hour, in our opinion, has rightly not been accepted.

8. The dead body of the girl was found 2 feet away fromthe bus. It was
only 3 feet away fromthe pavenent on the right side of the road. The bus
admttedly did not have any nechanical failure. Appellant did not say that
there was an error of judgnent on his part.

The Hi gh Court while exercising its limted revisional jurisdiction
al so discussed the case at sone details.

There isa concurrent finding of fact that the bus was being driven
rashly and negligently. The post nortemreport was proved by PW12 - Dr.
M N. Raju. She sustained several external .injuries. On dissection, the
follow ng injuries were found:

"a) Right tenporal region Depressed Wund

present
b) Normal clots present-in the right tenpora
region.”

9. PW1 is one Sri.Chowdappa. He is a witness to the accident.

According to him the child sustained grievous injuries on head and ot her

parts of the body. In answer to a question put to-himin cross-examnation
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he stated that the bus was being driven at a high speed. The mahazar, was
mar ked as Exhibit P-2. The contents of the mahazar was not chall enged. It
was found by the |l earned trial judge that the evidence of PW1 al one was
sufficient to hold that the appellant was guilty of the said offences. O her
prosecution witnesses were standing at different places. They had occasi ons
to see the accident fromdifferent directions. The spot mmhazar di scl osed
that there was a break-mark for about 20-25 feet on the road.

Rel i ance placed by M. Kulkarni on Syad Akbar vs. State of
Kar nat aka reported in [AIR 1979 SC 1848] is not apposite. It proceeded on
the basis that doctrine of res ipsa loquitur stricto sensu would not apply to a
crimnal case as its applicability in an action for injury by negligence is well
known. In Syad Akbar (supra), this Court opined

"Such sinplified and pragnmatic -application of the notion
of res ipsa loquitur, asa part of the general node of
inferriing a fact inissue from another circunstantial fact
is subject to all-the principles, the satisfaction of which is
essential before-an accused can be convicted on the basis
of circunstantial evidence alone. These are: Firstly al
the circunstances, including the objective circunstances
constituting the accident, fromwhich the inference of
guilt is to be drawn, nust be firmy established.
Secondl y, those circunstances nust be of a
determ native tendency pointing un-erringly towards the
guilt of the accused. Thirdly, the circunstances shoul d
make a chain so conplete that they cannot reasonably
rai se any other hypothesis save that of the accused s
guilt. That is to say, they should be inconpatible with
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his innocence, and inferentially exclude all reasonable
doubt about his guilt."

The nmaxi mwas not applied having regard to the fact of a said case
and on the finding that it was a case of error of judgnent and the accused
gave a reasonabl e, convincing explanation of his conduct. The maxi mres
i psa loquitur was not found to be applicable.

However, we may notice that the said principle was applied in a case
under the Prevention of Corruption Act in State of A P. vs. C Um
Maheswara Rao & anr. [(2004) 4 SCC 399] in the followi ng terns:

"W may note that a three-Judge Bench in Raghubir
Singh v. State of Haryana [(1974) 4 SCC 560] held that
the very fact that the accused was in possession of the

mar ked /currency notes against an allegation that he
denmanded ‘and received the anobunt is "res ipsa loquitur"

10. Al though a limted notice was issued, we have considered the

contentions raised by M. Kulkarni with-all seriousness that they deserved.

11. We are of the opinion that six nmonths' sinple inmprisonment and a
direction to the appellant to pay a fine of Rs.1,000/- for comn ssion of the

of f ence puni shabl e under Section 304A and sinple inprisonnment for one
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nonth and to pay a fine of Rs.500/- for the offence punishable under

Section 279 of the Indian Penal Code cannot be said to be shocking.

12. W may, in this connection, notice that in Dalbir Singh v. State of

Haryana [ (2000) 5 SCC 82], this Court opined:

"13. Bearing in nind the galloping trend in road
accidents in India and the devastating

consequences visiting the victins and their
famlies, crimnal courts cannot treat the nature of
t he of fence under Section 304A | PC as attracting

t he benevol ent provisions of Section 4 of the PO
Act. Whil e considering the quantum of sentence,

to be inposed for the offence of causing death by
rash or negligent driving of autonobiles, one of

the prime considerations should be deterrence. A
prof essional driver pedals the accelerator of the
aut onobi l'e al nost throughout hi s working hours.

He must constantly i nformhinself that he cannot
afford to have a single noment of laxity or

i nattentiveness when his leg is on the pedal of a
vehicle in loconotion. He cannot and shoul d not

take a chance thinking that a rash driving need not
necessarily cause any accident; or even if any
accident occurs it need not necessarily result in the
death of any human bei ng; or-even if such death
ensues he mght not be convicted of the offence;

and lastly that even if he is convicted he would be
dealt with leniently by the court. He nust always
keep in his mnd the fear psyche that if he is
convicted of the offence for causing death of a
human being due to his callous driving of vehicle
he cannot escape fromjail sentence. This is the
rol e which the courts can play, particularly at the
| evel of trial courts, for |lessening the high rate of
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not or acci dents due to callous driving of
aut omobi |l es. "

13. In Rattan Singh v. State of Punjab [(1979) 4 SCC 719], this Court

hel d:

14. Ve,

accordi ngly.

New Del hi ;
May 13, 2008

"5. Neverthel ess, sentencing nmust have a policy of
correction.. This driver, if he has -to becone a
good driver, nmust have a better training in traffic
| aws and noral responsibility, with specia
reference to the potential injury to human life and
[inb. Punishment-in this area nmust, therefore, be
acconmpani ed by these conponents. The State, we
hope, will attach a course for better driving
together with-a |ivelier sense of responsibility,
when the punishnment is for driving of fences.

Maybe, the State may consider, in cases of men

with poor families, occasional parole and

ref ormat ory courses on appropriate application

wi t hout “the rigour of the old rules which are

subj ect to Governnent discretion.”

therefore, do not find any nmerit-in this appeal which is disn ssed

[ Lokeshwar. Si ngh Pant a]




